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- "ef i DE that no future commiſſion ſhould be directed to the former, and 
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a Michaelmas Lam Ks Lord Chancellor took notice, that the 1865. | | 
5 _ (a), requiring two barriſters in every country commiſſion, | „ 
| had been evaded by putting in the names of two barriſters re- 17 75 
5 ſiding in to n, Me cannot attend; And directed, that when the e, 
name of any 1 55 reſiding in town ſhall be put into a country — 
_ gonimiſſion} it-ſhall be uttended with a certificate'to the Great + 4 
chat he propoſes io act in hat eee, 3 e eee 
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the commiſſion "was taken out againſt him by the deſcription Wy 
a cheeſemonger. The object of the petition was to ſtay the 
certificate ; ſuggeſting, that the creditors of the bankrupt _ ; 
not know. him by the character, under which he was deſcribed. - 
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Weg the: petiti on came on again, his Lordſhip directed, as a ge- 
neral order, that n petition preſented to ſtay a certificate ſhall 
_ ever be withdrawn without the- leave of the Court; adding, that 
the parties ſhould ſwear, there were none of theſe tranſactions. 
His Lotdfhip farther intimated, that though there is no authority, 
chat a ſum; of money given to withdraw an oppoſition to a certifi- | 
cate: will' vitiate the certificate in the ſame manner as money given 
to obtain it, that ſhould be corifidered ; and alſo how the money 
paid by the bankrupt ſhould be reſtored to him, which certainly 
_ ought in ſome way to be effected. The petition was therefore 
ordered again to ſtand over. On the 1 ith of February, tlie order 
Was made, that the bankrupt ſhould have his certificate, WNT, 
— prejudice, to Any IN: as to e lo jad by him. | 
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the death of his father and the birth of a ſan, the- teſtator gave : 
directions for the maintenance and education of bis ſon; and as 
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under the care and management of his executors and guardians of Eo 
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property lies; and praying, that he may be at liberty, when and 
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and to arbitrate aud ſettle all matte s between. them incident te 
ment Bartlett, Reade, and Still accepted 


TRL 


{ſuch diviſion and allatm 
the appointment of arbitrators; and undertook to divide and allot 
reſaid z and mutual bonds of arbitratioa 


is eee dr 
” ni tion ef the ad arbitrators. hr; 99 585 SH Tag 1 
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The bill far ed, that cho a hotly ——_— to be 
to co dab to the award of the arbitrators to be made of all matters 

nee; pet they were intended to relate to their diviſion of | 
* ſaid Gems Oc. between the plaintiff and Fackſon : all other 


a7 


matters, which had been im diſſerence between them, being at that 


time ended by the aforeſaid agreement; and the bonds were exe- 


. for no other purpoſe than to bind them to abide by the al- 


lot ment and di viſion of the ſaid farms, c. Ia purſuance and part 
| performance of the ſaid agreement, the ſaid; commiſſion ſo made 
1 and cloſed/by the ſaid commiſſioners hath never been returned; 


er. 1798 wageppointed — Bartlett, Read, and ol 
Vox. VI. W - "ww 


oners:thould not. return the commiſſion; 
Upon the ſaid 


and in farther purſuanoe of the ſaid agreement the 14th of Novem- 


1 ., 


{ 


g's vb". hue d, for the purpole of eka heit a | 
Hhbeulites upon the aid 2 2d of Dee 


kei award; but Jacthyön cauſed bis 0 


8 e bees id ma the allotment, We, of the ſaid e 
© aforeſaid'and to make their award upon {aid arbitration; and . 
the mean ime Still, Bartlett, and Reade, but particularly Sri, went 


over the hole of the premiſes; and fried an eſtimate" f the 


6.20 ville; and marked out part of the Ihe farm,” to be allotied and 
a added to the Barntbouſe farm, Ec. but Bartlett and Reade miſtook * = 
1 the day; and in conſequence did not attend e meeting but it 
Was attended by Sr and the plaintiff. "The" me ing was ad- 
my journed to the 22d of December 1798 3 and in the mean time 
Skill, Bartlett, and Reade; cauſed the lands to de ſurveyed and va- 
rd and coneluding ſaid 
7 1798. They did meet 
Auxxortliggly che plaintiff was preſent; but Nuten did not come; 
and they were ready to ſettle the allotment and diviſion, and make 
wp ici or to write to the arbi- 
|  trators, that he ſhould not abide by their award z which-leners they 
5 received a few days before ae of December. The meeting : 
Was therefore adjourned to the 31ſt of December. Notice in writ- 


ing, ſigned by the arbitratots, was given to Faclſon; but before 


that day he prevailed upon Sill to refuſe joining in the award; 
and he informed the other arbitrators, he would not join, and 
mould not attend. The other two en met on n that day 5 


but as Sein did not attend, a0 award was ma lt Rr 0F-0- þ 
1 36H 9 8 5 ; 455 9 ay Fo TAR 1 FF ITY eR Sack 6 1 8 £ . 


Tzdbe bill then ſtating; that the Blatt: 0 was 0. ready to 
perform his part, prayed,” that the defendant | , 
8c perform the agreement; and that the ſaid two e may be 
Fs divided into two equal parts; and that the Burntbouſe farm, with 

+ much of the other farm as ſhall render the ſame of equalvalue 
with the remainder of the latter, may be decreed to — 
with webe werner direQions and a ee of all die d LE 


bs 43429453 98 * . Te ©. BPR 
To wh bill the defendant -par in the let pla and awe, "2 
Ht 88 1 <P © (SCI DISIS {5% 4 l N 


As to ſo ku of wht bill as cke thn the 4 may be 


decreed to perform the agreement alleged, Wc. and that the ſaid - 


two farms may be divided into two equal parts, and that the Burat- 
 bouſe farm, with ſo much of the Iqe farm as ſhall together be equal 
to the remainder of the Lye farm, may be decreed to belong to the 
plaintiff and his heirs, and a commiſſion for making ſuch diviſion, 


8 


PP 


B With the; neceſſary directions for that purpoſe, and that the title 1801. 
| . deeds aud writings. xelatiog to. the ſeid eſtates may be produced Cr 
and left with the maſter, or any other relief founded upon the nest, 
laid agreement, the defendant pleaded i in bar the ſtatute of frauds (a); 
ne an AVEFEnts: one there. Was no agen. in writing ener 
en ar ge bil gm kane. ie. 
=. mg v4 Ou 9 e RL AW bolt 124 | 
4 The 6 deſert ed the proce 1 8 a in the former wits £14 3s 
was net nem for. tis. to 


eln itor, with Jens Still, dr one wa the. n 
med by or on behalf of the defendant. The two 
aawed b or on behalf of the plaintiff met them; 
nd ned witneſſes; and the. commiſſion Was Os. In 
bach 798,-om-che laſt day of exc > commu 
dhe commiſſion was made up and cloſed, Has, who had been 
* a witneſs for the plaintiff, came to the defendant, and 
propoſed, and preſſed him, as he had frequently done, to compro-—- 
bearing, ſuch a ſtring of evidence would be brought forward, as 
vn ruin n eee ene e, c -e for ever; ue 
Was in favour. of the! plaintiff's father; and as eee 1 
Laid uncle and his wife had upon ſome occaſion made an affidavit 
cheredf. The defendant ſaying, be muſt take the advice of his 
ſolicitor, Smith intimated, that, if the cauſe was not immediately 
Jetted, the plaintiff would probably afterwards refuſe; to ſettle. it. 
= Fame. Still ſhorily afterwards c the d 
1 and alſo recommended to. him to {ettle the cauſe on account of the 
= evidence, which he intimated to the Gefendang had been adduced 
on the part of the plaigtiff; and Sill not having prevailed, upon 
the deſendant to agree to ſettle it, Smith came again, and brought 
| Ridrout, another witneſs for the, plaintiff; and they. preſſed the 
defendant with the fame arguments; and particularly, that his 
late unele had: written ſeveral letters (which had been proved under 
' the commiſſion), which, were in contradiction to his anſwer in the 
cauſe; and that, if the cauſe progeeded, and the letters were | 
e into Court, his character wound be apr OO the 
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an o 1 wn n 40 Riad FIN 6 
miended the defendant to compromiſe the ſuit; and the elena 
being greatly alarmed at ſuch repreſentations, 'and- | believing them 
I -—— though he now believes" them unfounded, and beitg very 
2 I FD ane, chat nothing ſhould be brought forward; which ment 
EN affect the character of his uncle, and believing, that Smith wa wits 
Fm _ friend, and well acquainted with the facts urged by him, he did at 


_ length 10 or ſueli e 8, (and which otherwiſe- he would not 1 
have done) PliintifF and verbally agree to Kettle s 
b icing the eftare in diſpute be es hel the = BN 
__ acceded ;. and thereupon ſuch bonds of -arbitration- 0 
_ entered into. It was undlerſtobd by the defendant, 186055 this * i 
benen by the plaintiff, that«the baſis, upon which tire at itrators | 


Would proceed to ſettle the differences: reſerred to them, was by 
ing: en —— property in queſtion between the 
endant; and that ſuid bonds were intended to 

45 1 . ae div 2500 mid to bind the defendant and the 
_ plaingif by! ener, oe ſaid arditetois ſhould | 
her matters being then agreed to be 
| 0 ſettled between them. The defendant did not attend the/adjourned | 
meeting. He admits the notice of the laſt, adjournment 5 and that 

S .zll did not attend, and would not join in the award, in conſe: | 
5 dene of the repreſentations made to him by and on behalf of the 


| dam, and of his con viction of the imipre iety of ſo ee 
| „ declared to the defendant, that he was ignorant of ſome 
„ importatm facts, when he recommended to the defendant the com- 


=  ._ Kaun.. Je! may be true, that between the ti time of entering into | 
 _ _ he bonds and the 24th of November 1798; the day firſt appointed | 

„ making the arbitration, the arbitrators, and particularly Sell, 
did go over the premiſes, and Value the ſame, and mark out Stest 
port of ſo much of the great farm, called 25 


Lye, as as was {as\is'pre- 
ended by the bill) to be allotted aud added tothe” Burnthonſe 
Ns farm 3 in order that the premiſes might be divided into moieties 
Qmquivalent in quantity and value between the defendant amd the 
plaintiff; and that between the 12th of "Noveniber and the 7 t 
Decomber they cauſed the lands Ow e vo xalued/forathe 
Ko no . een p ban Da" + T7962, | 
5 The alt Wen inſiſted, wer che not t returning hy iS, 
5 and: wo. circumſtances aforeſaid : are not. to o be conlidered - 28 -Jone 
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| * the ſuit by fack not ron, ; Even 
ſo as to take the caſe out of the ne hig e 91199 67 of x7 1 
hb 917 0) Son: E n hat hx by e 5 35 "rk RET 4h . 1 5 F 


5 them. 


; ab the plex of the 'Tarre; where it is coupled with another 


ͤ 66." "Upok theicaſs made; bythis thoupd a6. 


£ I 7% F Sree > 70 ay FR yp 2 
. * one FIRE to One, e; Another to the other, and. 


This eanſe was n Apo flea 3; raph, was ſported. . 
by Mr. Maegfeld and Abr Sratfordi: The Attorney General and 2 
Mr. Hart for the plaintiff wüten chat the agreement being = 
mitted by the anſwer; and being i performed by the plaintiff, | 
-as far as he could perform it, by not. proceeding to the examina- 
tion of witneſſes, the commiſſioners proceeding no fanther;/andithe = 
depoſitions taken not being returned; the caſe was not within the 
ſtatute; and if the defendant was improperly induced to come tb 
* Alert, that is 4 diflinet defence, and waives the benefit of 

the plea. 1 The bonds of arbitration are Wed wy heir terms. 


Fong for all matters in Giſpute : 
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them but the diviſion of the land; for it We epa agr. 0 n 
the ſyit 12 Dey be put an end to; that there ſhould be no fatthe 

roceedi Pl 10 ind the land ſhould be Jh dividet betwea 
70 125 GET 4 


as 8 026 3 een 35: el þ lifowe : 
10 1 7010 A 1-2 K iky | 
38 0 ee eee cannot Lord 
tHe. boroug "* 
| 3 


2 fe 10 . 
Ce. Tee | is no pufpoſe in Pleadicg it. He kiaychave the 


"a Calf Crt "oy — 


ru a bill. 
or ſpecific 


ach of te ſtatüte at the heart g 8. He ſays diſtinctly, che Was bene ; 
drawn, in 5 * miſtepreſeiitation.” tft ne at firft? he would. ee 
Have Gone beiter to have” — nee Ebner how fit the 


; equence of there being 10 ſrauds, the 


dhe il ail? ve date. Tue co deſendant, 


; 6, mitting the 3 
"Vit the 1 2 7 decree would be to 01 de lanether reference; for upon agreement by oh 


Ve Wise of iche Cale there i 4 divifiön 'to Be made ef te eſtate by 1 wi "= 
8 bing up the inſiſts upon Y 


the ſtatute, 


Ae in Yitne,* brat reference being abortive;; the ſuit muſt 78 : ba be: | I 
oy on. A wee ba eddi ee SAY ann? ek. 1qW? 307 b the hearing, x 


Noc Zelt Inis 0 Woche 5 "af is 5811 doum steh 1 

1 646i deride üb mvs ibm L; have great dopht, Whether = 
ihe? es ewecutiag the bondszof anbitration, id nog a, Mriting - birraion are 
| Suppoſe'a botid/of reference y ſurveyor; the-prige.tg depend(WP- ihe wecale 
or his valuativo, only to aſcertain, how much an acre the pur- of an agree- 


ment out of 
eee e ö pay for the land » that Mohd, coneine, nat within the fame of 
207. ba . 10 BUOY, 


frauds, 


eie sieb. 913 3040 7945 : 1 8 | 
F | by "the 


the Thi 4 A A wittiog, and à ſolemn writing; a deed, be- 
1 the parties, Ther the only queſtion is us to the objetvef- 
W ee, | it. It is to ſettle the price and terms upon an agreement conclud- 
. be” between the parties. | 1 do not wiſh at the moment to decide 
CCT 
ft of the plea to the hearing Ikeep the queſtion entire 
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| is: I e un 1 ae. 7 ok of the 5 | ls 4 5 
_ plaintiff and defendant, after the commiſſion. was cloſed | that it 


* IH 
TR : 


e ee intereſt, of both: to. hat an end, to dhe W it 
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N ng. 1 ee ee 
0 i * N N wh the plaintiff, { , 


Fe HAD 4 | | + of  . * 
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es- ouid make vp an les a — * « the Abel ; 
985 ot and that the defendant ſhould take the remainder z; and. it was a allo | 
7 oe Sand n ſhould. not be returned; that, all 92 


EN ity 9232 Al's 
16 
$55 in 


T9 T3: N 


— 


* 
as 
DIY wes 


. —ĩ CO 


N 


0 che, deponent, Barilett, and Shi, „Werk 
o o uke the chase of 
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1 5 gain U 
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an ee 1 ing eee aden Sa —_ 998 
050 ahi — and Still living he. wel agree: "ROY look. over 
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63 5d vo /the. eſtate and make a aalpation..." The defendapt as neue 


36-3 40 en OY 1 


ucttgerd ods | rods, nor ſuxpriſed into the agreement; and next day expreſſed 


himſelf much ſatisſied at it. The purpoſe of. executing the bonds | 


dure * that the eſtate ſhould+be [equally divided aceording ben s 


125 — 5 © 2 15 nd 


winni agreem ement.” The deponent does not know of any other 


parties 1 
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Charter Bowles gave the ſame: account as Read, of the propoſal...” 
for the-compromile,” the terms of / diviſion, *&c./ and that the de- 
ſendant” was not forced into it. He ſtate chat Sill propoſed, 
chat, though it might be too n e to make ſpecial bon 
ſtating all the circumſtarices, yet it would be better to fill up he 
nted bonds to bind them to: the agreement; 25 which 


rovided;"and filled up accordingty. It was propoſed, tat 


, 9 
* 9 


all the papers and pleadings in the cauſe ſhould at this meeting be 

geltroped: but it was After wards agreed, that they ſhould remain, 

till ater ow. diviſion ſhould be finally a: uſted. No. fulye&:: 3 
remained but the age diviſion. % 5 | 
%%% ĩͤ pttib: alt 2662 a; aoh. vis . 
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ht abopt; it Was a cauſe; very 


e went to the defendant ih 
g ibandemeg- 


ator n wasriexecultl 
ned to him, that it would be a vel y diſagreeable thing for the 
IL; and upon ghet, account adviſed bim to 
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Selene heodid./ronfultoSwith).andeRideont; ant! that in conſe- 
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1 — 1 l the commiſſion on the part of the plaintiff, = ; 


1801. pon this e) 
April 28th. © ee 


ö divers converſations with the defendant reſpecting the matters in 
Aueſtion in dcn and, a comp omiſe having been talked of, 
the deponent at the deſire of the defendant; walked out into the 
town; and the defendant aſking. his epition, heaſked,r whether 
| the defendant had eonſulted bis commiſſioner, as the molt, proper 
| judge. The defendant ſaid; he had and bis commiſſione :adyiſed: 5 

him to the compromiſe; and aſking the deponent, what he would "> 
do in ſuch a.caſe; the deponent ſaid, he would agree t the; com- Yr 
| promiſe; and in a ſubſequent converſation ſaid, he ſhould agree L 
to anne if it un only eee of jhis,.. ncle's 
Wal 07: Anbar 55 val od. bio vb afl ile Ui; 5 


fi at hos Ana 031,044 zien 79 30 


"nth 1 that, the defendant aſking his advice, he! re- N 
peated the ſame arguments andi ad vice he often had give re before, 
 when:conſulied, | viz. to compromiſe. Upon the ſecond. d 
the commiſſion: the;defendanti informed him that his commiſſione: 
Still ſaid, he | adviſed; him tooput ednet Sins bret, 
Remember, Ido not perſuade. vou.“ The defendant; | 
the deponent to aſſs S l, what he meant by ee akad. . 
| 5 replied, Would be hape me fore him wal ki 4 
« jt is my decided opinion, that he ſhould make it e 
anghgslo 113 30% Hats e err maid. dne OY 
002; 9441 kf malt any a 151 wine 92 Leah bs: wot wail! tus of” * . . 
ho Mir. Romilly and Mei Hart ſor the. Bla h TY 
Ares poidks: fl, wa be daddgen laben 2 5 


aeg the eile our af whe tatute z adly, Thie 
performed: = gly,” There is à fafficien a 
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eme k e pelbr dis Be wif omninntibulied in this Caurtachut 
norer Hecided. + Thesdeubts Lord dT aft fg b entertain ae 
Je arations of -LardoBurd ricke, late incoppoltiono avkatcis 

7 Gappaſdd thellawbof ine Our; ee eee 
| -agreenient-By mis anſwer kati nſiſt upot utheNatute-i Thevuaſe, 
N chat approaches neareſt 26 this point, tigi! Moore v.2dwanda(y).. 


The we Lord Chancellor 'there- did not nenne 10 
755 * 60 $86: 4 "07 N vol. + 25. W | 
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un The t was not nter decided [by Lord Riche: 
0 ear in many caſes, particularly (a] in the Attorney Ge- 
chat where the party admits the agreement, he ſhall 

— it, becauſe there is no danger of perjury. 
Tho ſame thing is-ſtated.by Sir ob Strange (J in Potter v. Por- 
aer. Ia Synung nba 8 15 2 pee admitted was 
hurt. v. Bevis (a), and Nhit- 
reſſed great doubt upon 

n in thoſe caſes was, whether the de- 
nt could er. Upon that his Lordſhip 
entertained: great doubt: The 2 diGeulty however perhaps is not ſo 
great; for if che agreement is in part performed, then it is clear, 
dhe Court” will perform it: but if che defendant can deny the 
1 performance in purſuance of the ſuppoſed or any other 

| agreemer chen he need not be under the neceſſity of anſwering. 
* is not However neceſſary to enter into that; for this defendant 
as anſwered; and admitted a parol agreement.” It is of very 
gieat importance, that this queſtion. upon the Ratute, as to the 
1 ef & of ſuch admiſſion, ould be decided. Great doubt has 
5 nt different imes been entertained upon it. Mr. F. onblanque i in a 
e 07) mare the caſes upon this ſubject; and it does not 


* 151 
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'Hardwicke and Sir John Strange, that, where 
| the agreement, the caſe is entirely out of the 
it will be ſaid,” tha is confined to the caſe; where admit» - 
vg! who! agreement he does not inſiſt on the ſtatute. What is the 
Stound ef that diſtin on? The ſtatute is a public ſtatute. A 
__ decifion” upon fuck grounds would create a ſtrictneſs in pladig, 
that certalinly bas Hot prevailed; ur leaſt as to anſwers. The 
Fenfant cannot be precluded from infiſting upon the ſtatute, mere · 
Ne be has not ftated it in his anſwer.” The ſtatute of li- 
witer ions bears a very Arid analogy to this, All a defendant has 
oteafion to aver is, that he has not 3 within the alt fix 
you vlthour raking notice of the PTS HET 
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yours afterwards, that tis point has been decided. Upon the | 
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1 T Ae 0 n upon . fourth ſe@tion mn 


That ſection and the ſeventh are of the ſame: nature, very different 
from other ſections requiring inſtruments to be executed w 


L certain ceremonies, and deftroying the inftrument, if the ſtatute 1 5 


- thoſe reſpects is not complied with. © But the fourth and ſeventh 4 


anſwer id Chancery is in this reſpec juſt the ſame cz SA plea. at 04 
law, except in the circumſtance, that the former is put in on 
oath, It is quite clear, that, if he had denied this agreement by 
Huis anſwer, the plaintiff might have produced a letter, for inſtance, 5 
to his agent. Suppoſe, in that letter be had faid, he would nar 8 
perform the agreement on account of the ſtatute: can there be a 
* that would be ſufficient evidence, upon which the 


ſections are manifeſtly a law of evide 


find not to el a to Ads this fac 
but where is the abſurdity of compelling him to an 5 
This has been put with great force by Mr. Fonblangae'; that the 
ſtatute was made to prevent perjury; and as the anſwer cannot be 
falſified, there is a ſtrong temptation to perjury; and that has 
been adopted in Rondeau v. Wyatt (a). The ſtatute was certain- 
95 ly made to prevent perjury : but it was alſo made to pr event fr aud 7 © 
by ide means of perjury.” The argument on the ground of avoid- | 
ing the temptation to perjury would put an end to all-diſcovery ; 


ence. The latter has the ex- 
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preſſion manifeſted and proved. Agreements have been re- 
peatedly carried into execution, where there has been ud contract 


in writing, but evidence in writing; as in Tawney v v. Gro — 
Seagood v. Meale (b) is the caſe of a letter, not to the party, with 7 
whom the defendant contracted, but to his own agent. Un- 

queſtionably that could not be more 2 evidence of an agi 


ment; and Lord Hardivicbe ſo ſtates it. So, in the caſe of part 
performance ;- upon which the other acts. Ido not find: any caſe 3 
upon the fourth ſection of the ſtatute, here the party ad a 
the agreement, but inſiſted on the ſtatute. In Coltingion-v. 
Fletcher (c) that very point was decided upon the other ſect x | 


as to n of 58 It _ ng: that if he FE 
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ſwer that fact? 


wn this Court. The temptation to perjury in putting in an ar | yer. 
is infinitely Rronger in many caſes than in that of a-parol agree» 
went; as, where a groſs fraud is imputed to the defendant. 50 HE 
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' great be nes migh 
there is no inco vevienee, even if the plaintiff ſtates, a fictitious 
agreements He muſt knov, that be muſt. proye, not. only the 
ee ert performance, but Uke wiſe the agreement z. 
aud he ecnid not complain, if bis bill was diſmiſſed, 
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could not prove the eſſential part of his caſe. If there. x were a, 
part 1 = would be clearly competent to e the | 
Wat N s sn org Kü 0 ere ara! 
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This depends very much upon principle ty . 


puts this caſe . By che French law an agreement was not bindin 
or any ſum exceeding 100 livres, unleſs it was in yriting. 
| Poithier, Hape, ihat does nat apply, where the. ,Party, admits the 
agreement and the other has a right to ke him give his oath, 


* * * 


whether be; did enter into ſuch agreement; | this being a law of 
evidence. ce. But there is an agreement, in writing ; ; and that opi⸗ 


nion was 1 by the late Lord Chancellor upon the former | 
occaſion. The anſwer admits, there was no matter in diſpute but 
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"the diviſion of the eſtate... It has never been de ided, that, w 


which mult be cleared up by evidence, you may not put queſtions 
to the defendant as to that ambiguity. In Brodie v. St. Faul (a) 
it was not ſuggeſted, that, if the defendant had admitted, that 
© certain covenants were read, and there was no diſpute about the 


| Hoy occaſioned by a chaſm left for the price, to be afterwards 
upon, or to be fixed by ſome third gn © win a late 
ak 6) at the nes : ſome gridence is e . 
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The tons of vt tes are 48 . 1 
publiſhing the depoſitions, and not hearing the cauſe: next, the 
execution of the bonds: the attendance of the arbitrators ; and all 
the- trouble, and expence ariſing from the bonds of arbitration. 


. is extre nely, difficult to. MTs upon What ground the caſes 1; - 
|) POP 1 128 977 If (8) Jeep) Y- Was WY 8 846. 
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Avery high. authority, Poithier, in his Treatiſe upon Obligations, 


there is an ambiguity upon the face of the . ORs 
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| ground, of compenſation, where werk Hliphit be cons te tenen 
ation. There cad be no Gfferenbe Betereeß this Eule and e 
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Lord Ste agreement am I to execute? The 


agreement proved a and the agreement admitted are very different 
id tlteit term: the one leaves it to Wee abe eg 
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— rhiby fee? tlie ober cotapelt chem to form parti 
you remember üny caſe, itt Which the "bill Wt" oj 
tlie Atiſwer Rites a different agreement, 3nd 
anbther agreement different from either, and Wes wrt, deen 2 5 er 4 H 
formed? There Has bech à Caf e, in which the anſwer having 1 | 
| mitted an agreement different from that Rated by the bill, chat has . 
been ond |. & by the bill. 5 5 and à perfe * 
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he tihpropitcty of union onets is aifdlatig his | Offa muft 
be Adtmitted: büt the plalntiff; 18 clear of all fulpicion With reſpect 

t that. The defendant acted under "apprehenifisns raiſed by | 
| Kilowledge ityproperly obtained + but that cannot excuſe Him + 
_ the plaintiff being innocent, and not implicated in the trähfactibfl. 
Upon this part of the cauſe, in Mortimer v. Capper (b) there is a 
eule ited e) by Lord Thu#low ; which; as tated in the Report, is 

not very intelligible: but by a matiuſedipr note of Mortimer v. 
e Lord 7. burlow appears to have ſtated it thus. | A common 
was to be incloſed. © One man, having u fight 6f common, agreed, 
before che commiſſioners had made ahy allotment; or amy obe could ? 


0 All, vol. 3. 243. (% 1 Br. l. C. 36. WY N ce DO : 


| know, MY it 5 to Fong to en his test $6 261, Aſter- 180 © 
wards. it turned out to be worth 200 J. Sir Jo/eph. Felyll ſaid, Ts. 
the contract ought to be enforced; as no one could know, what 1 . ' 
| the allotment would be; and both parties: were equally in the 1 
dark; but it might be very different, if the circumſtances had 
been known to the plaintiff. That caſe applies ſtrongly. to this. 
80 do:Beckley | v. Netoland (a) and Jonet v. Randall (0); and if 
the circumſtance, that the latter is the caſe of a wager, makes any « 
difference, it is in favour! of this plaintiff; who having a conſi- 
Wo property at ſtake, and deſirous by taking half of the eſtate 
to reduce what was uncęrtain to a certainty, enters into this agree - 
ment without any advantage over the other party; who, particu- 
larly when his conduct in obtaining that information from the 
commiſſioner's witneſſes is conſider d, cannot; lay, this agreement 
; impropers.; It muſt be preſumed, that he now refuſes to ers 
bh k upon ſome farthet en obtained. 10 Lan ld : 


2 2 1 +4315] "11:6 $3738: JB! 5 7 


x ih 


Ar. +. 4 N ranfeld 42 Mr. . Sbasfire for the Bega Th mo | bi 
important quetuon. ie, Whether this agreement can be ſuſtainec 


_.by the- Court conſidering. the manner, in which it was obtained; 5 1 4 
Whether the Court will ſuffer its own officer in the exerciſe of the | © 
authority delegated. to him by the Count, availing himſelf of the 
8 mation derived thereby, to go to either party, and recommend 1 

bim from what paſſes in the eauſe to ſettle it. The policy of the 
ba will never permit an agreement made under ſuch impreſſions 1 
0 ſtand. The opinion and advice, under which the defendant . 
| ated, comes from a commiſfioner, bound to keep it ſecret... He 
happens to de the commiſſioner named by the defendant: but be 
is the commiſſioner of the Court, If commiſſioners can do this, 
what an opening for fraud and bribery), The defendant was forced 5 
into this agreement. What ſtronger argument could they uſe? 
The 'commiſioner gave bis decided: opinion; knowing all the 
evidence z this defeadant a clergyman and no ſolicitor attending 


#4. 


og bis part. What imputation can there be upon the defendant 


© from his talking to che cammiſſioner and the witneſſes? He could 


not know, that At was a improper. It is, enough, that ſuch attempts 
. ſubornation, e, dg he made; though ao evidence of that | 1 
_ exiſtsin his caſe. 2 e caſes. of. e . eden 60 eppücaton 1 
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appear to have 


of Exchequer i in 178; * yre v. Tveſon, and Stewart vl Corel; „ 
cited (a) in Whitchurch y. Bevis, that Cour 


confeſſed the agreement, à ſpeeifie performance cou 

8 creed. Obſerve, how this has grown to be law, as ite ald The 
caſe of Croyflon v. Banes (5) makes it the indiſpenſible gronnd, That 
the ſtatute is not infiſted on; thor 

De. Such are the confuſed” ideas entertained upon this füher. a 


0 - Cafes! in chene. 5 


- Sigpoſs," hs Aubin had proceeded: under the boner could 
this parol agreement have been ſet up agaiaſt the arbitration ?- The 
Parties have appointed judges for themſelves, and have fixed the 
time for making their decifion. Is there any inſtance, where the 


; Court has ſaid, that, the arbitrators not having done it within the 


time, the Court will do it ? The time is material. The Court cans: 


£ not aſſume a Juriſdiction; which the parties have given to others; 
The real agreement is, that it ſhall be referred to. theſe perſons to 


make the divifion between them.” FOG: be only decree could be, that 


thke arbitrators, Keno they have not proceeded” to make their 
award within che ti me, nnn OP "ORF "TINS n. be a n N 
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With rag + to „Ane dente Wen datu e, e 1 
to authoriſe the Court to carry this agreement into exteution- 


The reſervation of the plea to the hearing furniſhes à pretty ron 
intimation of the opinion of the Court, that this admiſſion of a 
55 promiſe by the anſwer. could not poſſibly avail againſt the 


atute, The point certainly received a very ſhort difeufion.” It 


- faid, this 18 only a law of evidence: but the law is poſitve?; 
that no action, which muſt include ſuits in equity, ſhall be brou ught: 


ft has been lately decided in that very ſtrong eaſe, Rovdrar 5 
Wyatt, that no green ent, but one in writing, Will de at lac N 


is fail, there is no danger of petjury. - There is jult as littfe dune 
- ger upon an action at law as in equity: the agreement deing once 


admitted upon oath here. It is enough to ſay, the point does hor - 
een decided; and your 'Lordſhip will not mae 4 
precedent Hable to ſuch objections. But in twe daſes in the Court 


was of opfuion, „ 
if the defendant inſiſted upon the ſtatute by his anſwes,” though he 
nd pot be de! 


gh it is ſaid to be à publit Bw, 


; Sunn v. Tweed admits, that there never Was à kae upe ben 


the were admiſſion of a parol atzreement; they all wnlHi6 ne- — 
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pb thew, how.extremely looſe the ideas of thoſe, who took the notes, 
D were upon. this ſubje&.. It is impoſſible to collect any clear, plain, 


In M bitchurch v. Bevis and Whitbread. v. Brockburft ĩt is eien, 
the ſtrogsg inclination. of Lord Thurlow's opinion was, that there 


- agreement.without * cirumſtances would authoriſe. the Court 
to eompel a performance 


he mere admiſſion. of a parol agreement, unleſs accompanied with 
| pari-perſo man 
part - performance g0 upon this plain ground; that, where the 


3 * . 


2 1 


The, ſetion relating to tryſts does not depen 


. f expreſſion, Cattingion * Fletcher, Rags fame Frienpls 
=... 
waſtes, raking the, eas for. his oma bench jp 

| ing truſts n ſame rule. N ne of the, caſes, prove, that 5 
a parol, cpgtract will e 09, Where it 8 admitted; and Rondtou v. 


| | Wyatt ges che whole, length « of | deciding,. that it ſhall have no 
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9 part:performance ; e 'of which there is 18 got the aſt 5 derencge, 


3 put an end woche e Then a as to 1 the 
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= * — never ſtating * 5 These t two! . 
ground, authoriſing the Court to diſpoſe of the ſtatute in that way. 


Was no ground for thoſe di&a, that the mere admiſſion of a parol 


pen ating under; the agreement has been put to great expence, | 

© aacby.nepairing, rebuilding, maquring, Se., improving the proper- 

bh ty of. the other, the Court interpoſes upon the e . n DT 
1 fraud: the, ſtatute being mage: the.engine of fraud. | 7 
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0 ground as the Ath ſection. There is a remarkable difference of - 
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| 0 effect, in | equity;; f for. har caſe was. equally elear of. te danger of 


EC 7 85 e e of the eg have no | ou of ale 10 


_ circumſtance, "whether r the comfulliion was or was not returned, i is | 
ES conſequence ; and it ſeems Gogular to ſtate as an act the ge- 


ſiſting from doing a a thing.” The Agr exiwent. is ton put an Lad to 
we ſuit. The "commiſſion - may be returned. at any: time. Tue 


Aer, 15 


ce. Since that period the queſtion ſeems to 
dave been at reſt; e it appears to have been underſtood, that 


e, is of no more avail than at law. The caſes ok 


perjuty. But all this argument is not neceſſary i in this caſe; for 
a beast the, agreement muſt. be admitted in totidem verbis, and in 8 
os the | lame n manner as ſtated. Here the admiſſion j is got of an agree- 
OY the term of that contained | in t the bill. 15 8 8555 | 
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5 Fihe agreement 


WE How does the Anon, thas the diviſion. of this ns was t Y 
: 1 N .. only object of the bonds, though general ; in their expreſſion, help | 
1 7 the agreement? The admiſſion. of that citcumſtance is müch 
1 180 15 weaker than the admiſſion of a parol agreement. Then as to the . 
8 . of the arbitrators at the diſtance of a few miles, What 
; 5 7 Pate effect has that: tlie ſuit, the eſtate, all remaining in the ſame con- 4 
1 bps dition? Going to view the eſtate has been held not to be an a 1 
We 1 155 for this purpoſe, even, if by the parties themſelves: Clerk: * 1 
Wo: © owe (a). Mortimer v. Orchard is a ſingulat caſe; but bas r no 
! I relation to this. be ground of that was parts : 2 
4 | * = 5 ane gerte 15 valine ; 2 che an | Chancellor took it {the - moſt 7 
_ This reſerables ; a | ples of the fare of Wb 10 wc 15 pi: i 
ccd thus; that no cauſe of aQion has accrued within fi years (6). __ 
4 . ö 1 Though in this caſe there 18 a plea. 780 the E. pat it e : Ig 
pi. at way 7 „hat there was no ag Lp 

8 in le- With r 
| Lordſhip, where upon a parol” Performance 
255 1 | difficul 3 occurs; / that if a deten ! 5 rin as'to the 2 
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4 | pireperormanees is pri toved, | and not the agreement, the ot ea 70 


3 ee e examination as tö the agreement (e). In 1 rown word 


9 35 Lord Hardwiche, ſays (2), in Much a 2 ata the Cour . 


| abbur the' agreem! nr, and the 
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make no decree, your Lorditip lypgeſted, that there Fe might be 


Tas by'k an ee on interrogatories compel” the party % 8 . 


anſwer to that fact; from 0 whic| he protected himſelf at the argu= 

ment of the pled. There; 18 no difference in the ag reement Ac WE 

mitted; but, ſuppoſing: it different, . the Plzintiff has A right. 10 5 

de it; and in the caſe your Lordſhip has mentioned ; it was an 5 

unneceſſar) caution to amend the bill, and adopt the agreement 5 
A : by the arifwer, * "If would have | ome. under the, 2 2 5 
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relief.” Ja this inflance- the arrangement was 1 to facilitate the 1801. 
| buſineſs. Suppoſe an agreement, ſtating, that poſſeſſion was to be yr | 
given at Lady Day; and the defendant admits all; except, that * "H 
| he ſtates, that poſſeſſion was to be given at Midſummer : the Court . 
has never procteded with ſuch ſtrictneſs; but ſees, whether te 
; plaintiff i is entitled upon the whole bill. The bonds of arbitration 
were conſidered. on the part of the plaintiff; not as an agreement, * 
but as written evidence of an agreement; which takes the caſe 
cout of the ſtatute. The agreement was to divide the eſtates. The 
bonds were a written acknowledgment, that there had been ſuch 
an agreement; a declaration, who were the perſons to divide. 
Certainly they are bonds to refer all matters in difference; requir- | 
ing therefore ſome explanation: but the defendant admits, that 
| the only matter in difference was the diviſion of the eſtate. I ad- 
mit, that, the parties having choſen judges of their own, if this was 
the time; at which the arbitrators could make the diviſion, we- 
"21 could not apply: but their * is at an end: er time * „ 
| luſfered to PO „ e thr 556 10 ee 4 1 
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1 . to . pen ee the etc ahh hat; is ſub. 590 
Aae ſomething. It cannot ſerioully be contended, that it is 
nothing. There is no authority or principle, upon which the 
| other circumſtances can be' ſtared not to amount to a part per- tete 
| formance. If the conduct of the parties is to be taken into con- 

ſideration, here is an innocent plaintiff, who has in no reſpect TT 
1 been a of miſconduct, deſiring a performance of the agreement 
| erſon, who has greatly miſconducted himſelf by en- 

8 1 to learn the opinion of the commiſſioners. As to its 
being done under the influence of the commiſſioners, there is no- 
5 thing to affect the other commiſſioners except what Still ſays. 5 

The defeudant's conduct, endeavouring to get at the evidence 
15 imnditectfy, is deciſtve, that he knew he was acting improperly. 

If chis conduct is permitted to prevail, it will open a FE: o bri- 7 

dery 185 Abad, morn of e N ee woman e ee 900. 

R 158 ann tr Rv | be 
of] Lord: eee it was ebene for me in the ew 1 : 
have taken of this caſe to decide many of the very important 
points, that have been diſcuſſed, and very ably "diſcuſſed; at the 
5 bar, I ſhould not do my duty to the Court or the ſuitors by tak - 

: . ing upon me to decide without much farther conſideration. Buell: 
20 my bd V ra "To! 
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EP n An be cireum- 5 
Toer ſtances, without calling, for à deciſion of many of the points, * 
Ex , ; have n e ke it A "wy _ to rele this bill,” 


g . bis bin! is. filed by « perſon, hd as 1 adage. i in en 
5 | tha produced the compromiſe, out of which the preſent ſuit 
originstes, ae, himſelf entitled to, and claimed, the whole 
of the premiſes in queſtion. He claimed them under a ſettle- 5 
ment, the exiſtence of which, as I underſtand the former cauſe, 
Was denied by the defendant. The object of the former ſuit was 
00 prove, as it could be proved, the exiſtence of that ſettlement; 
ö ia order to maintain his title to the eſtate. The inſtrument might . 
have been deſtroyed, or loſt, or kept out of his cuſtody by thoſe, E 
wha were under an obligation to produce i it to him for the ſecu- 
rity of his title, | The parties went to commiſſion; and it appears 
from the evidence in this cauſe, that evidence had been taken by 4 
the commilſioners in the diſcharge of their duty, 1 do not fay, 
80 merely as officers of the Court, but, as a part of this Court; for 
Tube execu- the execution of the commiſſion | take to be in fact the act of the 5 


tion of the 


5 commiſſion Court, carried on by its miniſters. Without entering minutely . 


in a cauſe is 


*he ad of the inte the: whole conduct of the parties, it will be enoug! 
We rt - 5 point of fact the parties came to an agreement to compromiſe the 
= i ſuit. Having come to that agreement, the firſt queſtion in this 
. xy way ofi ſtating. the caſe would be, whether the agreement 
actually entered into is ſuch. an agreement in its terms, that, if 

effect is not given to it according to its terms, this Court can 

| | pak aden 0 buht omething elle in e that ta 
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ee arg not diteumſle 5 fs 
i 1 in this cauſe, leading to. that agreement, which — = 

; 3 unfit. for the Court, to execute, that agreement; not unſit on ac- 
= count of any conduct of the plaintiff, or any.abſence of demerit in 
 -. the defendant, but unit in neſpe& of conſiderations. of general _ 
=_ policy: or, in other words, whether the Court, acting upon ſuck 
_ principles, with due attention ta confiderations.of public utility, . 
Can permit one individual ſuitor, te ſeck relief, founding that, e- 
1 liel upon the effec. of a breach. of thoſe rules che. 
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1 1 both ee queſtions: contd Wind: in e nn 
5 0 pl, there would be u third queſtion, involving the confidera- 
Won ot the ſtatute of frauds; whether; attending to the ſtate of 
me record in this cnuſe, by which 1 mean the bill, aufer, and 
eeidende, dhe ns is" aecorditig to the rules and principles acted 
pon ia this Court a caſe, in which the defendant bas not a right 
db jnſiſt, the ature has ſuid, no ackion, which duly interpreted 
85 "—_—_ 3 An in A Mat 15225 G A vl 1 
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3 hs aa toes that ted 1 70 > the compro: 


; Yin, chem pretty correctly thus. To com | 
proper ſenſe the plaistiff's Ame lküntte, view, that is under- 
 - Niood:to/mean, that they abe nominated by him, another commil- 
jk Boner, properly called the defendant's commiſſioner in the ſame 
ſenſe, met to execute part of the duty of this Court. They m 
under. as ſolemn en obligation 28 an | oath can n thats by 
_ whatever. party named, they ate at leaſſ in this ſenſe to conſidet 
1 themſelves 8 neither the plaintiff s nor the defendant's commil- 
| 0h that they are Hora not to diſtloſe what paſſes before 
them; anch it is not 29 um wholeſome or / a 'ftrained interpretation 
5 85 that obligation to ſay, that he violates it equally, who diſcloſes 
is particulars of the evidence 10 either the plaintiff or the de- 
: Fendant, and he, who gives an intimation to either, that dannot 
by: but lead the mind to form a reaſonably ſound conjecture upon the 
l general eſſect of that evidence, the particulars of which are not 
diſcloſed. Lodſerve, anfl:it: was truly ſtated for the plaintiff; that 
; che defendant, whether ignorant or not, that this was the ſtate of 
nbeſe com miſſioners as to their public duty, had certainly con- 
ceived an iden of a compromiſe, before any colhmunicarion paſſed 
with the-commiſſioners but it is equally! clear, that, whatever In- 
" #ention he had of u comprotdiſe, chat intention was not fo much 
matbred as 10 induce in t propoſe a compromiſe, until it was 
mesgtdened ade cehfümedt bythe” Uronmaſtatices Fam abetit fo 
weten Theſe three? eig innere, if 1 am to believe" Nr. 
5 Still) having gone through that part of their duty, that relates to 
the mer execution of tlie dommiſhion, agree chat it is fit}. that a 
__  ommimication:\ſhould:be-imade to che defshdant, In ſußſtanee, 
© that it -would/ be for the füntereff of mar defendant, . erben 
5 ee the dull. 15am: bond 10 * COMING 
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2 3 . a . They: acted in violation of the 6 bey owe' to "I 
NZ = Court, and the juſtice que to the plaintiff. Either they did or 4 
did not diſcloſe the general effect of the evidence to the plaintiff. 
If they did not, they did him this groſs injuſtice : they concealed 70 
from bim, that a caſe was made out entitling him probably to the 
relief prayed by the bill; aud they communicated'to the defend- 
ant, that it would be for his advantage to make a good compro- 


. 


9 


Cates in chantt 


mile, if he could. If they communicated it to one only, they were 


guilty of manifeſt injuſtice to one; and: at; they communicated it 


to both, of which, I muſt obſerve, there is no evidence, they ated 
moſt unjuſtly to the Court. The defendant having received this 
intimation, that it would be for his intereſt to compromiſe the ſuit, 
notwithſtanding there had been floating in his mind a wiſh to 
compromiſe before any ſuch communication, and notwithſtanding 
that communication, which, though made in the dryeſt terms, yet 


coming from that quarter muſt be conſidered as a ſtrong hint to a - 


party, even then was not inclined to come to a determination to 5 
compromiſe the ſuit; and according to the evidence of one wit- 
neſs a communication took place with the arbitrator Ci,; who was | 
Adiſtinctly aſked, as to the meaning of the word“ perſuade,” Baso 

8 his anſwer to that inquiry ãt may be ſaid, © guz facet clamat.” What 
4 the meaning of thoſe very few, but comprehenſive words, but, 
chat independent of force he meant the „ een Ln 


coul * 1 to gd AY „„ m8 7 
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bp pill; and am anxious ſo to take it; for, whatever may be SY 


0 n Gen enen wm Gull take it from the 


caſe, where different agreements are ſtated in the bill and the an- 


: ſwer, this caſe in its circumſtances ſhews, that if the Court is at 99 
hs Ty: to er- e e, thet will be the moſt ſound-con- 


ther en the en 3 - whiah de dee Song Þ * 26 i has + A : 5 

Cancel the ſtatute. Upon the conduct of the witneſſes, as difcloſed 
1 this anſwer, J muſt obſerve, not for the ſake of animadverting i 
upon the conduct of the witneſſes in this caſe, but to prevent ſimi- 5 


lar errors in other caſes, that i it is not altogether without: blame. 
They probably did not know the habit of the Court and the reaſon. 
of that habit, that the effect of their:depoſitions ſhould not be-dif- 


ought not to 


wie, Cloſed: but it 3 is my duty to obſerve, that the Court r expeRt 


diſcloſe their Lamas witneſſes, m_ oy" "_ not; * 1 evidence to 


| evidence 20 
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bee e i de not by a A ate. ahi 1 1 
Lake nem as denying by their depoßirions, that Ercumnſtance, ; * 1 
that Fheragreemeint aroſe? out of He tommiunication” with them. 0 „ett, 1 
nen the credit due to their depofitions' and the atifwer ! muſt 2 
interpoſe the credit due to 87; Who ſays, it Was in conſequence 1 
1 the communication with them and I miſt fatty ſay alſo, after 1 
"tealing>their evidence with tlie greateſt attention I cannot di. 


ebärge from my wind the full c⁰Vction, that they do know, the R 


Adiefendant made the agreement it colifequence of ſome communi- | 


_ emtloniby'ſome;perſon;” It is fair to 'obferve, that much may ariſe 


from the manner, inv nich in this Court the queſtions are put, to 5 


we; ee 2 dut it ws 5 N to doubt, that upon a vivd voce 
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deen UA to the ee . a Fm 101 that the „ 
— plalatif was to take the ſmaller farm, the e defendant the larger 5 5 A 
"farms; arid that for equality of pattition a portion was to | be taken FT Wo 
fom the latter, ſo as to make the value equal. That agreement e 
the defendant certainly does not admit; if it be part of the ſub- 1 
ſtance of the agteement, that the one farin ſhould be allotted 3 
the plaintiff, the other to the defendant. If that is not part of 
the ſfübſtance of the agreement, then the conli deration occurs, e 
whether it may not be ſald, the defendatit has admitted the agrec-. a 
ment. The bonds of arbitration upon the face of them are ge- Gao | 
"eral, to' ſettle all matters in difference. Tue ſubſequent part of 
the anſwer,” it has been fairly and convincingly argued, provided, 
the rules of the Court will allow you to attend to it, reduces the 8 
matters in diſpute to that one mentioned! in the ſubſequent part of : 
the anſwer, to divide the eſtate equally. But it 18 to be remem- 
bered, that, when the ſubſequent part of the anſwer Puts, that in- 
Terprotation upon the generality of the terms of the agreement, it 
attributes a duty to the arbitrators different from that, which. the „ 
1 ſays he expected from them; if there is any ſubſtantial „ 
difference between an agreement to give one farm to one, = 
other to the other, making. up the difference in value out ' of the | 
Larger, and an agreement to divide the aggregate 3235 2 
they mould think proper“ A propoſition? being thade for a com 
. it was of neceflity a part of that conipromile, whether 
"mu diviſion was preciſely the” terms of the agreement, as ſtated 
ee. 5 „ TE by 


1801. 

| "CooTH : 
__— 
Jackon, 


Ucon a re- 


ference to r- 
bitration, if 


the award is 


not made in 


the time 2nd 


manner ſti- 
pulated, ao 


caſe at law 
or in equity, 
that the 
Court has 
lubſtituted 
itſelf for the 
arbicrators, 
and made the 


award; even 


where the 
tubſtanial 
thing to be 
done is agreed 


between the 


parties: full 
les, where 
any thing 
ſubſtan ual is 
to be ſettled 
by the arti- 


t \ Irators. 


| Thoſe were neceſſary acts in the execution of the duty the ardi- 


. judgment of the Court, but to make an equal diviſion: of the a 
eſtate, provided, that was made. by the. two perſons, in Whole 


more or leſs than referring the cauſe upon particular terms to the 


by che plaintiff, or en n to 8 Eümes), 
that the commiſſion, ſhould not be returned; that all ſuch Keps - - 
ſhould, be taken as were neceſſary to enable them to make the 
award; that the eſtate ſhould be viewed, and ſurveyed,” E f 


trators had taken upon them. to diſcharge. This compromiſe wad 

in the courſe of the. cauſe; and I will now ſuppoſe, the bond had 
expreſſed. upon the face of it, that nothing was in difference be- 
tween them but an equal diviſion of the eſtate. Suppoſe, inſtead 
of taking place at the execution of. the commiſſion, on the day 
the cauſe was to be heard the parties had agreed not to abide the 


A 


judgment they confided, and on or before a particular day, i is that 


award cf individuals; and removing the cauſe out of Court for 5 
ever after hat day, and in the interim, until that day but leav-- 
ing the cauſe i in Court, as it was before, if the award is not made Fs 
on that day 75 1 am not aware of any caſe even at law, nor that a 3 


court of equity has ever entertained this juriſdiQion, that, where a 
reference has been made to arbitration, and. the judgment of the 


arbitrators is not given in the time and manner, according to the 
agreement, the Court haye ſubſtituted themſelves: for the arbitra-- 


tors, and made the award. | 1 am not aware, that has been done, 


even in a caſe, where the ſubſtantial thing to be done is agreed/ 


between the parties, but the time and manner, in which it 15 wad | 


be done, i is Jhat, which they have Fe VO others to execute. 


But chere l is, ; another e e in this Ulla which Went | 


to render it more. difficult to do that in this particular inſtance 


than in the ordinary caſes; ; that here, we are upon a -perot agree-! 
ment. What right bas the Court to ſay, there is no ſubſtantial: : 
difference in an agreement compoſed of theſe different terms. 

The perſon. ſuing alleging, that the whole eſtate belongs to him, ö 
a propoſal. is made. to him to divide the eſtate; equally. He days, 


he has no objection: but he bargains, that a particular part of the 


eſtate ſhall be allotted to him. That agreement, he alleges, 35 | 
proves by ſome of the. witneſſes, is acceded to, Other witneſſes : 


leave it as large as the anſwer ſtates it. The defendant: fays, that * ? 


is not. the agreement. He * it was a” general power to the 
1 „„ urbitrators 
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erbitr. 1 0 vide; and he was to have his PR what parti- * 7 
<ular part” of: the ellate was to be bis. Tbe queſtion, Which mas "rn 


"the real agreement, reſting i in doubt upon the parol evidence, the 7 9 
ref rence upon the bonds being general, of all matters in differ- e 
"ence, it Would be vi ery firong to lay, if the very terms are in 
bo annie the parties, that the arbitrators have f it not within Y 
Ftheit atithority to tay, What the agreement was as to its terms: 
If at, ae he they to execute the authority delegated to them? } 
If the plaintiff Could make out, that Jt was part of his bargain, 
that he was to have the one ae the Court has no authority to. 
Inquire,” whetl er the ground'« of that! i8 pretium afetionis, or not. 1 0 
It 18 part of is contract; „ ad he would have a right to quarrel 5 
witk the award, if it Ui notÞ vive him that part. If to, f SR 
ne conſequence: to parties In fuck” A fituation, who are the indi- 

viduals to ſettle the difptte between them, and within what time it | 


SOT: 


1s 0 be ſeilled? The rel FED point out, that 3 it was of ſome i im- 1 5 


25 21 


portance to che defeudant; for concealment of the diſgrace + Eh 
aching upen the character of bis relation was th very motive, 


that induced bim to enter into the | agreement.” j 


On the other ; 
_ Hand, it Was a'Ercumſtance efſeatial, that, as the award was only 5 


to be put an end to, if 1 not made in due time, ſome time ſhould be e 1 
* The arbitrators might die. They might refuſe to ——_— 
If the award was not made in due time, it does not appear Ne uo be Ol 
to me, that there was any thing to preclude them from going on. | 
with the ſuit. Putting it ſimply upon this ground, it Is very g 
difficult to find any thing either of principle or authority, that 
an agreement to enjoy. according to an award can be executed by 
the Court by compelling a diviſion of the eſtate, not according to 1 
the judgment of the perſons, 1 in whoſe judgment the parties con- f 
ſided, and within the time ſlipulated, but according to the Judg- 8 
ment pr the Court with Tegan” to hor value of ches eflares, 1 


1 5 1 7% ko FEE 
8 | | * 


per the S in OY wats I am | impreſſed, *; not to con- 5 
ados, nearly to conviction, that it is ſo dangerous to jullice to 
execute this contract under all its circumſtances, that no indi, 
vidual has a right | to aſk the relief, if it cannot be given but at 
the expence of general rules, formed for the protection of the ge- | 
neral juſtice que to ſuitors; even if it is a caſe of conſiderable . 
hardſhip to him. lay out 'of the caſe the conduct of the plain- 
kik. It n this obſervation. He had procceded with the 
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| . 0 contrad is generated, out "of a r groſs- breach, of the duty of the cor n 


3 ariſing from ſuch a contract. As to the fac, I have no doubt, the 


folk claiming the whoſe eſt 
& Typpoſe, thibking, he had a "real ſonable . e of 7 ny "his 

let totally unespleinedd, why he immediately acceded to f 
pes to give up half the eſtate. Up hat l ,cannot foundaoy 
: thing gainſt Klik for. i, w 5 compe tent t to the defendant talk 
him by a croſs bill, "what, RE from abe commiſſioners... he 
defendant not having done fo, 10 thould, a at unjufly. towards: the 
plaintiff, if 1 conſidered hie e conquct Et exigencing.apy hing but 
that upon the uncertainty « of all ſuits he Fbought it more for his 
a _ advantage t to enjoy half the pr property than, ts Songs: 
- tion for the #hole of 13 it. iN Vith reſpeQt t the defendant, withqut 
I inquiring. TY to the propriety, af his conduct, I. muſt, canſider * 
1 upon this fact; whether the defendant moyed in he treaty he 
| - Entered i into, and ated i in it, under a pexſuaſion generated in his 
0 by the conduct of the commiſſioner, that it Wa: for his in- 
| tereſt, and! therefore Teer againſt the intereſt- of the plaiguff; 
N when he entered into i th us contract 3. in „other words, whether the 


s wilßoner. bs it Is, 1 the Next queſtion, j is, Whethen the oller of | 

4 joſtice will Permit "the plajotiff x to come here; ſayäng, the 3/8 

dence ſatisfied the Court, that the defendant entered, into the gone, 

: tract? in conſequence of. communications,, Which they poliey of, the. 

5 Jaw will not permit, which are a T5340}, of. the, duty of the com- 
; miſſioner, and. deſiring, me to give bim a pecuniary, advantage 


oe 5 defendant entered into the contract under What 1. Mü ſtate a A 
ſpecies of dureſs, with a full conviction that theſe, commiſſioners. 
ſtating the diſtinQtion to kim between Perſuaſion. and force. meant, | Þ 
to tell him, perſuaſion was force ; 1 and if he did not take the „ | 
poſition immediately, be would get nothing. . Ho can it be con- 
ſiſtent with the ſecurity of the adminiſtration: of juſtice, that ;the.. 
1 Court can act upon that, if it is the fact. There is no reaſon 
upon the evidence to ſay, that repreſentation: i is falſe. Ide Court 
in the nature of things. haxe, no evidence, that it is true; fort 
| bg won, the ſubſtance of NS exidence Ak Fe N. e * 


in 


E : Can L tay, even 91 true, it can 5 founded. upon + | 
L 4 2 50 But how is the Court to act, if, it cannot know, Whether 


is is true 2 falle? See 1 1 1 9 this bill, 1 
12 could 
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as to the eaſes, v 
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| mould 181 . Wales to- morrow: it . not be 3 _ 


n * that the day before the Court was in er 


cer 'of 4 e 1k Er mer ir bauer -that the, plaiprif 
- without any fault of his hold. fail, he ſtands, as many other 


plalatiſſs have ſtood, in 8 ſituation, in which the Court, W 
indined to gite relief to the individual, have upon general prin- 
ciples of polen been obliged to refule it. e I 
fore Tam inclined to dll the bl. 8 


ee en . 161 3 am ct 8 in . 
ave "aligned for difmülling che bil, I ſhould feel gratified in de- 


: 2 to give a decifiye; opinion. It is impoſipie for me to look 
Without great apprehenſion upon the deciſion of any queſtion in · 
|  wolyitnig{ſo much doubt in the minds of thoſe, to whaſe authority 


Jam bound to look with reſpect aud veneratian. If I am to ſtate 


© what rather ſeems to me the better reſult of all the caſes, I ſhould 
de diſpoſed to ſay, the ſtatute would ſtand i in the way of the relief. 
I feel all the difinclination,' which has been lately expreſſed, and 

> ſtrongly ; expreſſed, in many caſes to carry what may be called the 
ruggles of Courts of Juſſice fo take gaſes out of the reach of that 


e farther than” they have been carriad z and I am free to ſay, 
i ry circumſtance, admitted. in the argument, that there i is 0 


2 eaſel in eee a defendant admitting a parol agreement, but inſiſt· 
dag upon the benefit of the fotu/e, has been decreed to perform 
me agreement, would weigh much with me; ſo much, that I am 
Bot dilpoſed at tis moment to think, that any judgment I could 
; form upo 


1 the: a av ere ec ak the better reaſon- 


ave not been able aner, my mind from the embarraſſment 


raver of che benefit: of the 


40 an anſwer from the defendant io every 
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Lord Elden's 
opinion, that 
a ſpecific 
performance 
of a parol 
ecmenc 
3 be 
decreed, 
though the. 0 
agreement is 
admitted by7 


the anſw err: 


if the deſen - 
dant inſiſts 
upon the 
ſtatute of 
frauds: if 
he does not, 


. 
be muſt be 


taken to re- 


bounce the 


. eue Crd = YH Fi a0 I | ing _ © 
thought of very anxiouſly, while I hove practiſed in this Court, 4 | 


nich have been ſtated to be taken out of e 

te sture upon | part-performance ; if it be the doctrine of wie 

: this eee the admiſſion of an agreement, though accom 
: the Hatute, ſhall ouſt che de- | 

: Landen of ha benefit of the Hatute. The way, in which it has 

7 Kiruck n y mind, is this. If the party bas a right to relief in this 


7 e Fo 


Caen "Y champ: 


e of hid bill; the: admiſſion” of the truth of which, or „ 
proof of the truth of which, is neceſſary to entitle him to that re- 
lief. If his title to relief therefore ſtands both upon the fact of a 

7 parol agreement and part- performance of that parol agreement, 
0 there muſt in ſome ſtage of the cauſe be proof, that there Was a 
parol agreement and a part · performance of that parol agreement; 
by which I mean ſome! parol agreement certain and definite in its 
terms, and to which thoſe acts of part- performance can be clearly 
and certainly referred. If the defendant: anſwers: in-the firſt inr 
Nance; admitting the agreement, and ſaying nothing about the 
Aatute, I ſuppoſe, if he ſays nothing about the circumſtances of 
part · performance, though not eraving the benefit of the fatute, 
the plaintiff would not think it material to prove the eircumſtances 
of part performance, but would proceed upon that admiſſion; for 
upon this ſuppoſition the Court would decree it. Suppoſe, he 
prays the benefit of the Hatute. Je muſt go on to ſtate ne 
ee a part - performance. Why? If it is the doctrine of this Court, 
tat a parol agreement, notwithſtanding the defendant craves the 
benefit of the fatute, is to be executed, why does the Court do 
ſuch an unneceſſary thing as to make him anſwer as to · the part: : 


HW TO performance; for if there is no difference, whether he ſays any 
ding about the Aatute, or not, why is not the plaintiff to have a 


deͤerree in the former caſe as well as the latter ? Therefore i it would 
 » bes neceſſary conſequence. in that caſe, that the Co ct ſhould not 
_ put the party to the expence of going on to anſwer as to the par 
performance. On the other hand, ſuppoſe, he was to anſwer as to 
+ + e part- performance, and not to the fact of the agreement; deny- 
ing the acts of part- performance. Then the plaintiff goes on to 
proof with regard to all thoſe acts. It may happen, that they 
may be df ſuch a nature a8 to be themſelves pregnant evidence of 
ſome agreement, containing terms incapable of being miſunder- 
1 figod: but i in 99: 5. out of 1 3 cannot be expec ned: Upon | 
nas "lp the Wan are 5 Th. wipe ies Phe of . 
' them till the hearing. Then the Court is 0 ſee, if there ig a 
tting in the anſwer about a parol agreement, and ſo connecten 
woech the acts of part· performance as to make one whole W pe 
Which the Court will decree. But as there is no admiſſion or ger A 
nia of the agreement in the anſwer; the juſtice 
1 5 That tbere ſhould be ſome method. of examinir 
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cats in chantery. 


1 a a agreement; or not. I wich to know, whether there 


is any inſtance: has the Court ever adopted any means of ſatisfy- 


_  ingitſelf as to that? Then the moſt rational way ſeems to me to 
bez that if the defendant admits the agreement, but inſiſts upon the 

benefit of the Fatute, there is no occaſion to inquire about the part - 
performance; the Hatute protects him: if he does not ſay any 


thing about the fatute;” then he muſt be taken to renounce the be- 


nefit of it. This leads me to the concluſion, which appears in 


thoſe two caſes in the Court of Exchequer, and the inclination of 0 5 5 
” nd Whitbread v. 
9 Broci bur and alſo more than an inclination of Lord eee 
in Rondeat 


4 him with much greater experience to ſtate en more n 7 | 


| Lord'Thurlow's opinion in Whitchurch v. Bevis 


v. Matt; which I have reaſon to think would induce 


is dhe ſame way n this n of the „„ 
„ EMC Bt En OO Ts he 

1 1 1 of a difingion/3 Ak iced my in 1 v. | What 
as to Loans of ne Aa in wr er 
in which Mr. Juſtice Buller ſitting 
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{08 aid 605 Wer is: no ane e whatſoever between Courts of 


La and Equity as to the doctrine of part · performance. I have. 


bad occaſion, while ſitting in the Court of Common Pleas to think, 


the character of the Law of this country, dividing itſelf into diſtin& - 


8 Courts of Law and Equity, has ſuffered more by the circumſtance 


1 of Courts of Law acting upon what they conceive to be the rules 
of equity than by any other circumſtance... If you. addreſs yourſelf 
: 10 the queſtion, how Courts of Law are to execute the equitable 


to make an. obſervation upon 


. Vs 
Jac erson. 


DiftinQion ia 
the adminiſ- 
tration of law 
and equity | 


in this coun- 


try by diffe- 
rent Courts; 
and conſe- 
quences of 
that diſtinc= - 
tion. | 


Juriſdiction. upon this queſtion, i it is abſolutely impoſſible that they 


can exerciſe it. 


All the doctrine of this Court upon this ſubject g 
attributes great weight to the oath of the defendant. It ſeems to 
baue been forgotten in Courts of Law, that here the teſtimony of 


Vitneſſes is appreciated, not only by the intrinſic credit due to that 
 reftimony,,. but alſo. by. the. conſideration, what: the, defendant, 7 


19 againſt, whom, it is produced, has ſaid by bis anſwer. If the de- 
Ol fendant denies, that any parol agreement ever took place, a Court 
of Equity will not inquire into the truth of that denial. Then 
can ape doftrine of a Court, of Law and a Court of Equity with 


B 


parties 20 1% a Court of Law _ oderfiind, that the de- 
2 does deny it; and a 9 wimneſs would according to that 
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| 5 can be no | ſtances, giving his teſtimony greater weight dan che ee by _ 


Cats in chonee 5 


1 fix upon the defendant at law the FP, OY of _ 5 
equitable juriſdiction; whereas, if the plaintiff comes here, the 
 ,,.% moment the defendant in the form, in which iflue is here joined, _ 

: $00 6h by his anſwer ſays, there was no agreement, the witneſs could net 5 
eie the be heard; or, if he was heard, unleſs ſupported by ſpecial circum- 


anſwer there 


drcree upon 
ide teſtimony NOR the Coors would not __ * eee ann dt. 
of afingle 5 5 1 1 1 
wWitneſt, un- — it n Ye op IS: as + 


3 Fan W of efaying m more npon POW ende * am 
_ comflances. ſeriouſly apprehenſive, that Courts of law, ſuppoſing,” they are 2 
rn e the rules of this Court, have totally miſunderſtood : 
them. There is another claſs of caſes, with which yow-are all. 5 
5 War; 1 where a' perſon treating for his daughter's: marriage; 
TN atks 4 queſtion as to the circumſtances. of the intended buſband:* 5 
A favourable account is given to him; as the plaintiff ſtates. 
„ There are other caſes; in which a man acta upon character 5 
given to him by one perſon of another (a). It bas happened to 
e me to try cauſes of this nature, while fitting in the Court of C 3 0 
mon Pleas; and the defendant poſitively denying, that any vet. 
5 converſation ever paſſed, and a ſingle witneſs proving the effect of "Oey 
Ms. 5 the conv rſati ion, large damages were given upon that teſtimony 1 
ant the argument in thoſe cales has conſtantly been, that it muſt 
prevail; becauſe the rules of aw and equity oughit to be the fame: 
when in thoſe very caſes without ſpecial circumſtances, making 
the fiogle teſtimony of the witneſs preponderate over the denial 
by the anſwer, in equity the plaintiff muſt have failed. What is 
this but ſaying, courts of law can re 1 where cburts 
aha Would not Ser to move? | N e 
2 . e ett. „ N ne 1 
5 Wirbodt entering its the garde d upon the Mints ai "Og 7 
to ſay, . am ſtrongly inclined to think, the ſafeſt: eonſtrückion, | 
And that, Which if 1 were obliged to decide the queſtion, T mutt 
. adopt, would be, that I muſt diſmiſs the bill, becauſe this caſe is 
- - within che ſtatute of frauds, adding only; that 'this "caſe affords 
another firiking inſtance of the danger of departig from the 
ng Rarute, becauſe the parties differ as to the ſpecies of the agree- 
ment; and the witneſſes differ as much as the parties do, I think, . 
I ean rely fafely' in e ee this bill upon the Fr r tated i in A 


the outſet. „ eee 
I INES, See Har x v. Gra, 25 65 LR e 
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Wich reſpec to the coſts, if I Aiſinif the bill, I cannot ee * 
Plaintiff his coſts. Certainly I ſhall not give the defendant his 
_cofts, though 1 de dini the il fer ie oy nothing more of 
is conduct, a party making ſuch an inquiry from gs: od 
_ kwhetheo-chekdowi0r-i@ ignorant, that it is improper . 
falls either”\wiltully or: maduentently into a groſs ;mpragriety E 
conduct. In cbnſeggence of that impropriety he is implicated | 
in this ſuit. No principle of juſtice therefore calls upon me to 
Sies bim. öff. Ealing 4be--plaintif- to have acted without any 
 Inproprietyy | the <coufideration, - how he is te be reimburſgd 
— Uintioipbnoe, fats which he has been, I will ſay, innocently led, 

Mains With tümſelf. od Mhether in the ſuit, in Abich he ſtands $ 


party, ze which the Hephftions have now been publiſhed, or in 
- ; any other mode, he ſhall make an application to this Court, founded 
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enn 


hole or mae e dance, ix da. unfit to intimate, Phat 
the determihation up chat queſtion ought to be: but upon my 
view" ef che ebaduct ot che cammuſſioners, Loud not do my 
Aüty, Af A did-not fay; the queſtinn, Khether:they Mould not pay 
that expence, is a queſtion, that would be very properly, addrefled | 
to the Court; for if the Court can find itſelf able to give che 
Af not involved in the thing, the expence of his being 
ved int this Spee Court g ee e is 
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itrators towards the execution of the 
r bufineſs to:compleat ; from compleating | 
- no repreſentations. of the parties ſhould have reſtrained 
them. Theſe circumſtances have therefore no more weight than 
circumſtances of conduct of the arbitrators would have in any 
- 6ther-caſe;/where-the abitrators do BSA Nad to execute 
dle whole of the duy they late under 
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An illegiti- 


mate child 


- wig mould 10 e into ; any Alter his . not enticled | 
Ah pliced/abintereſt upon ſolid land ſecurity (mortgage); and the deere, 
_ 3fſue and profits thereof'anaually to be diſpoſed of in manner fol- 2% » 1 
lowing: Imprimis, To his daughter Eleanor Cree (afterwards though the 


teſtator knew 


__"Fleaner Davie) the annual ſum of; 300. during her life, to be tbe tae of 


f paid half yearly ; 0 James Cree 100 l. per amum, for his life, | I 4 

12 payable half yearly; to Fames M*Mahen 2001. per annum, for and no legit 1 
du life, payable hatf yearly; and in caſe of his death his widow rm. — 
| | Ann M. Mabon to receive during her life 1001. br annum, half „ 4 


1 yearly. The teſtator then gave the following annuities, alſo pay- e 1 


able half yearly ; j to Miss El. zabeth Francis 304. per annum r FImOn? 


time veſts in 


life; o John. Godfrey, Eſq. 1000. per annum for life; j to Fobn PRs. M8 


ſwering the 


3 Byrn 100 L per annum for life; with. remainder to bis daughter 33 


Caroline Byrn for life ; to Fane Harris 601. Fer annum; to Fobn 55 "(ng 1 
_ Parſons 401. per annum; to revert to his daughter after is death; annuity. } 


being be- 
to Fames' Archdehin 100 l. per annum; and. 1000. A annum to queathed = | 
5; | over upon ; 
David ä deen then en e SS 0%. 
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ele the intereſt of my property produces ths met RE: 
cient to anſyer the Rr nt * the ſever 2 annuities | Hd EE — 
« cified then the proportion. of 1 he tia] to Berth; 0 r 


8 leſs to diminiſh i in the like due Proportion excepting the ane 


« ties of Miſs Fane Harris and my butler John Parſons.” And 1 


. hereby. will and require that as. the ſaid annuities drop her 
e amount is to go to the; igcreaſe of the: annuities of the ſurvivors, | 


«< ſo to increaſe to the laſt ſurvivor who ſhall hold the ſame during 
« „life: "Fane Harris and obi Parſont ext Prell. And when the 0 
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4s faid annvitants are all dead the, w hole and, fole property. devolye | 


. without any condition upon the heirs male of 'Philes Fr 1c 


« Eſq. of S. Fames's ſquare, and in default of iſſue to female 


branch of che ſaid family of Philip. ä 


name and arms Gans Cree, 
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The 1 died in 1791 ſoon 18 'the's execution of the will, 


\ David Godfrey died upon the 15th of May, and Eleanor Davis, up- 


on the 24th of Zune 1798. The. eldeſt davghter, of 1 r. 5 


| wood claimed the annuity. of (3004, a-years, h 


| : Allowed on the ground, that ſhe Was a natural daughter. Aer . 


Done et Me Aer hes was Se at the bar 
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5 death. That e Was diſalowed. 5 


ception ws uten on ber part co he pet it wayproned, hat 


the teſtator wag very intimate with Harwaed and bis family; 5 and 5 


: 5 knew, he had no legitimate child ; and that chis daughter and all ; 


Bis other children Were treated by. him as | his children, (a). The | 0 
parents of theſe children married ſeveral, years, after the teſtator's . - 
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lrg Elizabeth Harwood, 6 the only legitimate <hild; having 
been born after the marriage. Hler claim being alſo difallowed by. 
the Maſter, the took ; an exception tot the ho id Y Whit came e vn 


ad 
1 ann Fas 


95-4465 0h 15 . . 1 

a WY 5 1 N 51 . e 4 8 
ny I * r 1 4 
* 8 A 


„ 0 * 
* Anne 


to be argued. GVV e 


. en, 29% 8 
fy E ul TH (Ca ; #5 N. 
81 * 1 N 2 5 


b W 
| ſuppoſing her claim well founded, whether the v was 9 the 


N 5 of 1 h or r.1004. 1 8 88 


1 N . 
* 8 | | | Bang 
1 


45 
1 
4 


© comet; v. een, ante, wy F 536. 


CO Cafe in chene. VVV 
A Rowilly arid Mr. 'Benyon in \ Juppart: of the enden -The 1801. 
of Baldwin v. Kurwer (a), "Heathe v. Heath (ö), and others Goo 
of that elaſa, are diſtinguiſhed from this; as in thoſe there were 1 
two elaſſes of children; and then there can be no doubt the inten- 0 
tion is in favour of all thoſe children, who ſhall be alive at the rime 
_ comingency happens; for if the diſtribution is' not confined to 
ſome particular period, it cannot be aſcertained, who are to take, 
until after the deaths of the parents of all the perſons to take; 
Which leads to this inconvenience; that none of the perſons, for 
whom the fund is intended, may receive any benefit from it. But 
this is conſined to one perſon. The teſtator knowing, the parent 
Was unmarried, muſt have had in contemplation the birth A. 
child in future. He had in contemplation the für teren of theſe 


annuitants, until the laft of them ſhould be dea 


d. In that event 
only he gives it over. Meld v. Bradbury (e) is an authority in 
ſupport of this exception ; though certainly different i in its circum- 
ſances. There are no words in this will requiring the object of 
dis bequeſt to be alive at the death of the teſtator, or of the au- 
nuitant; who dropt. If the had been alive at the death of the 
anmnuitant, ſhe would have been entitled within, many modern 
\ caſes; the laſt of which is Middleton v. Meſſenger (4), This is 
not like thoſe caſes, where the diſtribution” is to be among all the 
children in ge at the death of the tenant for life. This is not 
confined to the period of any life; but might laſt during — x: 4 
, ves. Th "ings hang 1 n s from os *. faut * — 


5 en W op dr. Cox 155 the 8 e e 1 
Fa of the illegitimate child was rejected; becauſe no intention, 
_ was ſufficiently expreſſed in her favour. Phraſes occur in this 1 3 
Will, ſingularly denoting, that the teſtator intended the perſon to 
Take to be alive at the death af the annuitant. Upon the 5 
whole will there can be no doubt, that if this child had not been 
born for 10 years, the exiſting annuitants would have enjoyed the 
_ -annvuities dropping in increaſe of their own annuities. It muſt be 
contended, in order to maintain this exception, that, even if the 
ultimate limitation had taken effect, the whole intereſt ſhould go 
back upon the birth of a child, after all theſe events were paſt. 
the old caſes no one- could take, who was not in exiſtence 0 


| (a) Coup. 309. 0 2 FR 121, See che caſes collefed | in \ Mr. dad s note, 122. 
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produce the effect of calling it back. The great diflerence.up 


Cates; iy b Ehantery. 


at the FR of the will (0). The conſtruction, 'that zeta 575 | 
vailed, was, that thoſe muſt be intended; who came into exiſtence 
before the death of the teſtator, - After wards every one was det in, 

who anſwered the deſcription, before the fund became diſpoſeable 

in ſome way. In he ordinary caſe, a diſpoſition to the children 
at the age of 21,” all, who are in ec, before the eldeſt attains 21; 
are let in (5); in the caſe of a tenant for life, all, who are in efſe 
before the death of the tenant for life (e). That is the general 
rule; ; and in order to. extend it a diſtinct intention to ſuſpend the 
veſting muſt be ſhewn... Elli ;/on v. Airey (d) has been recognized 


95 


in almoſt every ſubſequent caſe, .: In ſubſtance there muſt be a le- 


gatee in being; unleſs an intention to the contrary is eleatly 5 

« ſhewn; in order to avoid ſuſpending. The direction for the de- 
volution of the annuity implies, that there i is a perſon in being, 
upon whom it is to devolve; and is not applicable to a ſuſpenſion 
for 15 or 20 years. The moſt explicit declaration is. neceſſary to 


this queſtion, as to marriage ſettlements i is, that all the children are 


chat is the caſe upon this will; 


down in that caſe, and invariably acted upon ſince. It is ſaid, 


the objects of thoſe proviſions. The caſe cited from Vernon is a2 


| looſe note upon very different circumſtances, and ineonſiſtent with 


the ſubſequent authorities- With 1. to the diſtinetion from 
the other caſes, a diſpute between. tw6 different claſſes of perſons, : 
x; thete is a particular 'claſs of 
perſons deſeribed: adly, there are the other- annuitants. Upon 
what principle can Elon v. Airey and the other caſes be diſtin- 


guiſhed from this? If all the children were intended, the conſtrue- 


tion of the Court confining it was directly againſt the intention. 1 
The queſtion muſt reſt entirely upon the principle originally lad 


upon this conſtruction no perſon might take the benefit of this: = | 
but this i is a caſe, in which: there might or 'might not be a child of 
Harwood exiſting at the time the annuity falls i in. Can the con- 


ſtruction be determined by tb the event? There certainly might be 


2 perſon exiſting 3 at Es time ; which ny diſtinguiſhes 3 it from . 


(4) Northey v. Hines, I P. Will. 340. ee AT Ons a Era, - 

(6) Andrews v. Partington, 3 Bro. C. C. a Preſcott v. - Logs ante; * 45 . aur. N 
v. Pratt, ante, v vol. 3. 730. VVV e ee 200 

(e) Spencer v. Buleck, EY 2 637. •E6•Vůn RAID tins aro i hang 

(4) 1 Ye; 111. In Hill v. Chapman, ante, _ ö. 40, Levy Thurlw on, that 0 
vent e . 9 now de makes. | 
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| thoſe caſes, in which of adolſity rde could be no 1 aun 48 $1. L 
at the time. The expreſs diſpoſition of the annuity at the moment Lee 

it falls in to the furviving annuitants negatives all idea of ſuſpen- | 
ion. But the general rule, admitted to be the NON) an We 
* is 2 ANANGY Geertule this 1 0 it Sig» rg 
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"hr, Re in 1e This kale does! not fall e the general 
a; and no cafe is produced in circumſtances like it. Taking 
the will and the facts as to the ſtate of the family together, well 
| known to the teſtator, he muſt have had the intention maintained ; 
by this exception. He muſt have intended a legitimate child, 3 
according to the decihon upon che former exception. He was 1 Ie 
aware of the probability, that one of the annuities might ſoon 
all i in: fo many annuities being given, and not to young people. 
It is impoſſible upon the will not to fee the intention. He muſt 
| have had in contemplation a period, "that might be diſtant,- "and 
ſome perſon, of whom he knew nothing; which diſtinguiſhes this 
_ caſe from Congreve \ v. Congreve ; where, if not confined, it muſt 
| have extended to a time, when all the objects of hounty might 
be dead. Such a limitation as this clearly means only, that there ; 
| ſhall be a perſon ſtandin; g as the repreſentative of that family at 
Tome diſtant period ; having 1 no view to particular perſons. The 
55 argument would apply to every caſe of executory deviſe. | In the | 
| famous caſe of Hopkins v. Hopkins (a) it might be faid, it was un 
natural to ſuppoſe, the teſtator intended it to devolve to the heir 
at law, until ſome perſon ſhould come #n eſe : but no ſuch argu- 
ment. prevailed ; and what ſtronger reaſon is there againſt the 
ſuſpenſion in this caſe? We do not argue from the event: but it 
2 appears clearly, the teſtator muſt have known, if one of the an- f 
7h. nuitants had died the day after the execution of the will, there 
5 Was no one to anſwer the geſeription; b and then there i is nothing 
to ſhew he meant to confine ' it to the death of the annuitant, 
except the word * devolve gy but why i is the devolution to'be i im- 
mediate in this inſtance more than in Hophine v. Hopkins, or any 
other caſe?. Elliſan v. Airey is relied on only. for the general doc - 
Ruine. The caſe in Vernon is the only caſe, that has any reſem- 
blance in circumſtances ; ; the diſpoſition being to the children I.” 
perſons, who had none at che time; | whereas i in the others the 
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Aiſpiito was band] two claſſes of children : thee: es Ride: at : 
5 — N eee of the will. Who are the annuitants meant in the clauſe 
bern. f ſurvivorſhip? Not the perſons named as ſuch only, but thoſe 
expressly named and the perſon deſcribed as the child of Har-. 
wood ; and then there is no inconſiſteney in ſuppoſing, that a 

child born at any time might take the annuity. It is not mate 

rial to contend, whether it was diſpoſed of in the mean time. 99 
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Mos 2 be Maher of the Rolls (after ating the . * __ 
== | —_ by. the eldeſt of the illegitimate children of Harwood, 
| 1 8 a daughter, who claimed as the perſon intended by t the Fi; 
| A of ve * the eldeſt child,“ it was contended, that though by the de- 
1 11 terminations, that have taken place, no one can claim undder the 
deſcription of. a child, but ſuch as can claim as a legitimate child "Y 
| yet upon, the.circumſtances appearing in evidence, - the. ſituation of 
A Harwood 8 family, not unknown to the teſtator, a family of ill . 
gitimate, children, recogniſed by their father AS his children, that 
daughter was entitled to the. annuity falling i in, as \ perfona de ee 
in this will. Upon that exception I was of opinion, there was 
; not ſufficient to entitle an illegitimate child to claim; 3 for, what- | 
ever the real intention of the teſtator might be, and though it could h 
hardly be ſuppoſed, be had not ſome children then exiſting in his 
contemplation, yet as. the words are © the eldeſt child,” ſuch 
perſons only « could be intended, who could entitle themſelves as : 
children by the ſtriet rule of law; and no illegitimate child can 
claim under ſuch a deſcription, unleſs particularly pointed out by . 
| the teſtator, and manifeſtly and-incontrovertibly intended, though 5 
, in point of law not. ſtanding i in that character. Notwithſtanding | 
the evidence of the teſtator's knowledge of the ſituation of this 
family, [ did not think, that entitled theſe children to chim under 
1 this deſcription. Therefore 1 e (hat. exception. Ll i 


08 


. Another 728 is now brought 1 * cache: daughter of 
Hana by the ſame mother; who being born after the marriage 
WW of her parents has certainly a right to claim as the eldeſt child; 
CN provided, the teſtator did not "end pen this ml a Uiſpolition a t 
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2 «lod 1 With reſpect to this the firſt conſideration 1 ig, 
whether upon this will enough appears to prove, the teſtator i in- 
_ tended, that immediately upon his death theſe annuities ſhould. 
take place: whether the whole produce of his property, though 
portioned out into annuities, was not manifeſtly. intended to be 
divided among all theſe annuitants in di 


ing I am not under the neceſſity of ſaying, which are to be con- 
ſidered the great annuities, I conſider all as the great annuities for 
the purpoſe of entitling the child of Haruood to the firſt, that 
might fall in. In the view I have of this will it makes no diffe- 
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3 and the profits to accumulate, to ſee, whether any ſuch 
Bae ſhould: come in ge. It is clearly eſtabliſned by De Vi/me 

v. Mello (% and many other caſes, that, where the teſtator gives 
any legacy, or benefit to any perſon, not as perſona: deſignata, . b 
under a qua 


fication and deſeriſ tion at any particular time, the 


> der are not to wait to fee, whether any other perſons. ſhall come 


* and ſeems, to have, ſettled, the law upon, the ſubject. a The firſt 
queſtion; is, whether, it 18 clear, the teſtator meant, any; given, let. of 


(a). 1 Bro . 0. *. 


erent proportions, accord- 
ing to the degree of their annuities; and Jam of opinion, that it 
is neither more nor leſs than a diviſion of the whole intereſt of his 
fortune, that might ariſe during the lives of any of the perſons 
there named, be it more or leſs, in proportion to their annuities, 
| except the two given to Harris and Parſons, which I lay totally 
out of the caſe upon this queſtion; with the qualification, that if 
any die, there ſhould be a ſubſtitution in the room of the firſt dy- 


rence, whether the right of ſurvivorſhip and of ſubſtitution i in fa= 
7 your of the perſon deſcribed as the eldeſt child of Harwood: attach K 
up. * firſt or-the On: of; the man vacant, | 47916 


apnvitant | there was. no perſon anſwering, — eren kviog, 1 
that annuity was to be divided among the ſurvivors, or to be ſul- | 


- perſons ſhould, take at any given + time: if 0, 1 It is clear, all perſons 
e that e, whether. born. before, or aſterwarde, 
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perſon anſmering. that-deſcription at- that time, is the perſon to 5 
. claim; and if there are any perſons. anſwering. the deſcription; 


ine; but it is to be divided among, thoſe capable of taking, | 


5 when by t the tenor of the will he intended the property to veſt in } 
poſſeſſion. . That caſe, was much conſidered by Lord Thurlow ; 
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ſubſtituted. Before-that cafe this point was not quite fo cler: 


 Slngleton v. Singleton and Atom v. Ayton (a). Where the giſt is to 
all the children of A. at 21, If there is no eſtate for life, it will vet 
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right of others! but they ſhall take; as if no ſuch pertons were 


in all the children coming inte exiſtence, until one artsins the age 


into participmion- all the children then exifting: 
petſon for life, and after The death of that perſon then to the chil- 
dren of A., the intention is marked; tllat until the death of the 
perſon entitled for life no intereſt veſts, "When that perſbn 


that defeription : if ſo, they take, without waiting to fee, whether | 
any others will come in ee, anſwering the Geſctiption. If it is 
| given over in the event, that there are no ehifdren, ant I there are 
2 u eilten at that pertod, the perfon, to whom it is give 
takes It is Qear, this teſtator meant theſs untuntes 1 to commence 
at his death; und that eneh antwiltant ſhould receive a proportic! 
Able le 
7 accruer, ſubject upon the death of the firſt annuitant to the ſubſti- 
| tution of the eldeſt child of Zarwood. Upon the death therefore 
of the firſt an 
of ſubſtitution in the room of that perſon, and there was no — 
petſon, it was to go among the ſurvivors. The perſon ſubſtituted, 
vis. the eldeſt child of Hartoood, not having been then in exi- 
tence, cannot now claim. That conſtruction is much fortified by 
| the manner, in which it is given over; for it is perfectly clear, he 
meant the perſons, to whom it is given over under the defeription 


of 21. Then that one has a right te claim a mare; admitting 
fo, if it is to a 


the queſtion ariſes, whether thete ate then any perſons anſwering 


re of his fortune, with benefit of ſurvivorſhip aid right of 


uitant, unleſs there was ſome one, who had 3 a right. 


of the heirs of Francis, to take upon the death of the perfons, to 


| Whom it was firſt given over. If the conſtruction contended for 
is to prevail, thoſe: perſons, ſuppoſing all the other annuitants, 
claiming by ſurvivorſhip, were dead; muſt wait not only the death 
cok the ſurvivor, but alſo the death of Harwood; fot during his life 
there would be a poſſibility, that a child might be born ; who up- 
on that conſtruction might ſay, he was the ſarvivor. That would 
be quite contrary to the words and what muſt be ſuppoſed the in- 
- tention. Much ſtreſs was laid upon the event of the former ex- 
5 ception; : that not having in His contemplation the illegitimate 
children, or at leak not having deſcribed” them 3 be 


{s) I Bro. 510. vote. 
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7 ni PT «lt W 700 0 po. But that does not fol | 
lo; that, becauſe by incorrect words he had not deſcribed his in- 
tention, fo as to enable the Court to determine in favour of an il- 
legitimate child, Lam on that account to make a different deter- 


ro an expreſſion from the caſe of Thelluſſon v. Woodford (a), 


8 burning together. That muſt be the intention; and he could not 


the deaths of all the annuitants. 

1 "Ds hel ne; 3 che conftrution. of the will | 

1 being of opinion, that the intereſt in theſe annuities was intended 

do veſt in poſſeſſion, and unleſs there was ſome perſon to claim 
- uuder the ſubſtitution, the whole. intereſt would ſurvive to the 


_ perſon to anſwer that deſcription at the time the event took place, 
x Think, the Master was a in FO! this ne and . 
1 al not decide ce queſtions» which of thee « are to TY con- 
alerd the e ann ities. 
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*Y oy." wie os the det 8 r an . hs. 
3 1 is reſtrain the defendant from committing waſte. The de- 
ſendant was in poſſeſſion: the tenants had attorned ; 3 and the 


deſendant 
5 plaintiff having brought an ejectment, had. ailed in it; but, as He a iy 3 
| bill alleged, not upon tbe merits, 1 e f 

5 title. 


Yo 8 1 not 1 7 the PTE * 


exer granted an injunction againſt waſte under any ſuch circum- 


ſtances; the defendant in poſſeſſion; the tenants havingattorned : 
2 the e * ey in * ee * n up pre- 
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DA vis. 


mination on this point. It appears, he muſt have intended a pers 
ſon exiſting at the time any of theſe annuitants dropt; or to 175 we 


which we have heard ſo much lately, all the candles muſt . By 


mean, that there might be a perſon in empryo, to come out alte . 


0 others umil the death of the laſt ſurvivor, and that there was no 


. 


ne. 


In lad to = 

raio waſte 
vor granted. = 
againſt 4 


<4 


by 


not legally 


7 LL -and none ie PRA 8 would not * _ Oe” NE 
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ſiuggeſting a 
ſecret truſt, 
undertaken 
aàt the requeſt 


perſonal eſtate not otherwiſe diſpoſed of; and that they or FEY = 


tor, either 


declared, or, 


if ſo, void as 


to the real 


written ac- 
1 knowledg- ty 
ments by the 
defendants of 
an intended 


+ prefſions, 1 im- 


eſtate, and 


truſt for cha- 


” | ritable pur- 
g poſer: the 
will alſo by 
” - equallegacies 
to them, and 
ſome parti- 


culat ex 


porting a 
truſt. . 


diſcovery . 
relief was 
overruled. 
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ales in chantety. 


tences 985 * : 1 remember pers being told from the Bench 5 
f very carly in my life, that if the plaintiff filed a bill for an account, 
and an injunekion to reſtrain waſte, ſtating, that the defendant 
claimed by a title n to * he 1 himſelf c out of * 5 $ 5 
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Bin © the HE bill Bated; Fe. «4 plaintiffs were A at FOR of b Jac _ 
© heirataw 
- againſt reſi- 
duyvaty de- 
= vilees, le- 
gatees, and 
executors; 


. - Hawkins; who being ſeiſed of the manor and eſtates. of ; ” 
= Overſeal in the county of Liecefter, applied to the defendants Iaac De, 
Hawkins Brown, and the Reverend Thomas Giſborne, and to the 


Reverend Jobn Hepworth, to act as truſtees in the execution of 


certain truſts; upon which he had deviſed or bequeathed, or pro- | . 
poſed to deviſe or bequeath, all the reſt and reſidue of his real and 


or one of them having agreed to take upon themſelves, or him- 


ſelf the execution of the truſts, as Hawkins did then or ſhould , „ 


duly declare, he made his will, dated the gth of Auguſt 17933 re- 


citing, that the plaintiffs were his coheirs ; and ſpecifically deviſing _ * : 
certain eſtates to each of them and to another perſon reſpectively oy 


in fee; and giving ſeveral legacies ; and as to dF and erty e ; 


his real eſtates whatſoever and whereſoever not before diſpoſed of b ; 


and the refidbe' of his perſonal eſtate, ſabje to the payment of | 


his debts and legacies, he gave and deviſed the ſaid real and per- = 


ſonal eſtates unto his good friend and relation ac Hawkins Brown, 


" " Elq. alſo to his kinſman the Reverend Thomas Giſborne, of c. 5 
and Jobn Hepworth, Rector of Eggington in the county of Derby, 


general de- 
murter to the 


and FAT Any} „ and ks e n to oe executors 158 chat By 


oF; 


1 
x 
, „ 


pb 'N 464 


wp a codicll, OT the {hog af e Mn the 3 5 


ee that * che 3 his will he had purchaſed two * 


In 
* 


14 


mall 


nal ane, Gas it Ocireul7 tbe ober it Blr in the ey of nb: 5 
_ Derby, gave. and deviſed ſach farm and all his lands and eftates Moc. 
dt . Mon aforeſaid to the Reverend Thomas Gi borne and his heirs . 8 * 


for ever; and” as to the fartn at Overfeal he deviſed the ſame to bees 
Gee and B/own and to their heirs] “ upon truſt for the = 
«uſes and purpoſes as my manor and' eſtate at Opegſcal now ſtated _ 

4 limited. "He then gave ſeveral legabies; concluding with le- 

_  gadies to Brown and Ci Morne of 1,000 l. each; all 'whi ich let * ; 
or Tums of "money he directed to be paid to the ſeveral Tegatees . 
V the executors named 1 in bis will» within wels months alter his | oj 
e . 99% 5 buy „„ i 
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he bt luder W chat hae died W me life FA the 
reſtator” in 179 5; and the teſtator died upoit the 6th of ales 
_ 18603 that the defendants entered upon and took 'poſſeffion 'of 
the reſidue of the teſtator's Teal and perſonal eſtates ; 3 that the ma- 
nor of Overſeal v was not ſpecifically deviſed” ; but was included i in 
and paſſed by. the general deviſe of all the reſidue 'of his i 
- Mais; that no uſe or purpoſe was by the will or otherwiſe de- 
clared of the fame; and i it appears dy the codicil, that the faid 
manor"and eſtates at Overſeal ſhould be held by Brown, Giſborne, | 
and Hepworth, upon certain t truſts, The bill then ſtated applica- . 
cations to the defendants, and their pretences, that the 1; 
are not entitled as coheirs to the reſidue of the real eſtates, the 
_ fame being by the will and codicil deviſed to the defendatits ab- 6 
ſolutely; ; and charged, that it is manifeſt from the codicil, that | 
the deviſe was to them as truſtees; and that the teſtator did not 
intend them to take any | beneficial intereſt in the reſidue of . 
real and perſonal eſtates ; and that they were ſo fully convinced, 
that ſuch was the purpoſe and intention, that they have RY 3 
e the ſame; particularly G Gi Morne in a letter to Broun; 
»pich the bill ſtated; und Which, as n as it was ee was in 
the * terms: „ 2 ne 950 
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0 It v was as a a as hs CO of 2589; ah an diate! 

à that the teſtator explained his intentions and wiſhes upon the : 
« ſubje& 1 in queſtion to me. T0 the beſt of my recollection che ; 
« teſtator ſtated, that he propoſed to bequeath to his heirs at lar 
4 1 in certain proportions the eſtates he had inherited; and, aſter 

—_— for Miſs POO and, I Ore, for any ſpecific 5 

r 1 „„ * legacies, 
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2 is ant Sat ( 
< perſagal 40 bis exegutars, not however for their private ethalu · 
< ments; but in full confidence, that-conformably to his 3ntentions | 


they would have laid out the whole of it in charity or for cha- 
' < xitahle uſes: I think, thoſe wars the mrediſe terms; and am 


TW 1 certzin, they fully explain his meaping. He then mentianed 


3 « © the- -ather *CXecutors.; - and propoſed to me to be a third; ta 


- „ wbich L,allenyed; and else him, 1 would fairhfully perform, 


5 «6. 70h it), if it haul ever devolye. upon me. He ſaid, we 
5 « muſt repay ourſelves out of the reſiduum all expences incurred 


;onding to his intentions wy ſar of the truſty {for fe c- 


4 in executing his intentions. I underſtood him alſo to mean, 
1 = chat we were not to have any ſpeciſie legacies. 1 have a faint 


ion, chat he ſaid, we might keep what we thought fit 


x our. trouble: hut 1 did not bear him {ay any thing, that 


Would have authoriſed me, even ſuppoßiag he bed left me no 
ET * ſpecific 4 0 


acy, to retain for my own uſe, had 1 been ſo di- 
* poſed, any thing. material; and I have no idea, 1. ſhould bave 


. « thought-it right to have taken any thing. I underſtood him te 


« have had public charities, primarily at leaſt, in his own view 1 
0 7 « ment 1 0e an aß excluſively. Though I cannot abſalmely | 


<4 recolle& his-uſing the word * private, I am particularly ſure, 
that appropriating to private charity whatever we might find 
0 gurſelves legally excluded from aſſigning to public eharitics 


Y e would fulfil the ſpirit of his intention. 1 expreſſed my wiſhes 


4 to: him, that his will mould ſpegifſ, that the. bequeſt was not. 


"0 


+; intended fer Our private emalument, but for charity: but be 


9 imc decddedg. that 4t would not he done without inva- 


. lidating Ihe bequeſt. Whether be diſtinaly named the mort- 
LORE or other ſtatutes, as thoſe, which in that caſe would de- 


S dor The. bequeſt cannot ſay poſitively. 1 aſked him to 


© give me ſome information as to the particular Kind of charity, 


a « to which he. would have his executors appropriate part or the 
„ whole of his bequeſt: but he always replied, that we ſhould 
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« be the beſt judges, or to that import. 1 requeſted written” ü- | 


1 reQions. His anſwer did not excite iv. me any hope, that be. 
+ would give any, Tie once ſaid, it would be very lange ap- 


„ proaching 209,0004 Many: years aſter the original diſelo- 


ae neee aut fac he had 
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bet kb aden & lch 1 5 FP charging, that oh it's teftator bim 4 
f xs: not legally. or in any effective manner declared the faid ru * 
ren at, that if he hath declared the Tame, they are as to the real eſtate - 
E py of the teſtator, of Which be was ſeiſed at the time of his death, £ : 
I null and void, prayed a diſcovery ; and that the plaintiffs" may be 5 
deglared entitled as coheirs to the reſidue of the teſtator's real : 
fines, att account of the refidue of the real eſtates, and the rents 1 
| and profits 1 rebeived ects the eee and N felt, 9 ES | 
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* © 


: * x : : by 8 Tor 5 N 3 n 1 2 . 
7 + a 1 ; L it: „ % o 23 
5 2 TY * 2 3 * 1 1 - 1 K 4 1s * x : c 
n 7 03 V 


744 


q "The Solicitor wa OY 'Romilly,: and Mp 7. eue. is 9 7 
the demurrer.—If this caſe ſtood upon the will alone, i it would be . 
withdut queſtion a deviſe of the whole beneficial as well as legal 
eſtate to the defendants: but upon the codieil it will be ſaid, a 
truſt is declared of the eſtates at Overſtal; or, if not declared; — 9 
intention of the teſtator, that they ſhould. not be taken beneficially | 
by the executors,” is manifeſt. The truſt does not apes; It is 

| not ſufficient for the plaintiff to ſhew, that there might be diſpo- 4 
ſition for ſome perſon by ſome other itiſtrument. It might be in 
truſt for the heir or a ſtranger: but that perſon coming for relief N 

| muſt ſhew, that he 4 1s. entitled to it. It is not however to be ad- i 


mitted; that this is the intetpretatzbn f the codicil. Though 
awkwardly expreſſed, it may be referred to the payment of the 
debts and legacies; to n wr the will the reſidue of the real 
and perſonal eſtates is ſubject. There is therefore a plain and ob=. 
vious ſenſe to be attributed to ;-theſe words in the codicil without 
referring to any other truſt. From the legacies given to the exe- 
_ tutors by the codicil, 1, 000“. to. each, it might be contenc 6 — 
it is impoſſible they ſhould take che beneficial intereſt in the whole 


i of this property: but in all they receive. under. the will they have 
à joint eſtate; and theſe lesende are diſtinct: the i intention there | 
fore 1s perfectly conſiſtent; to give them a joint intereſt in the * 


; neral reſidue 5 a OR intereſt in theſe bo fs Poon ws, 


The next eoltiuntars is als ak EYES a hag Fs 8 

- vill --There is no ſuggeſtion of any fraud by the executors, intis 
mating to the teſtator, that he need not declare the truſts ir. writ⸗ 
ing; but * would execute his won. The whole moved from. 
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 bimofblamrmdecabd.. An Het 5 al 0. « bill-is Pet by the OY 5 
_ perſon, .agaibit whom the fraud is directed; vis. the —— . 

Theſe plaintiffs; endeavour to ſhew, à truſt was declared, not to . | 
_ give effect, to it, but co diſappoint the intention. That ir- BAU- ¹ͥ. 

fave diſtinguiſhes this-cafe from Cuttington v. Fletcher (a) bete 1 

on of the truſt was required by the perſon claiming/un- 

= it... With, reſpect to the application of that caſe te chi ie ls 
farther to be obſerved, that it turned upon the admiſſion; and 10 5 
Lord Hardwicke ſays, it might have been different, if the r 
ant had demurred., . This bill repreſents, that no truſt was declar- 
end; but upon the will there is a truſt; 91S. the. payment of the 


debts and legacies. The effect of the papers ſtated in the bill is 
an admifſñon by the executors, that they do not conſider themſelves 
entitled as to the whole or part of the prop rty to take it to their . 


rat 1 


- bw uſe. - But how is the Court entitled to look at thoſe papers, 
as evidence of a declaration of truſt either by the teſtator or by 
_ themſelves? Conſidered i in the former light they can be only evi- 


 denee'of a parol declaration, fuch as by the ſtatute of frauds 0 


Lan ave eflect. Tele letters cannot 5 more elfe than 
ws 'woutd have. had, if written. by the teſtator as direcxions for 

his 8 to 2 7 * 1 and even in that caſe according to tho 
tuts the Court could not © have looked at chem. 2 is 38 an at. 

_ rept to make ufe of a parol declaration of the bella r, evidenced . 
i this manner; | Which by the ſtatute cannot prevail. But Con- 
der, What theſe papers 2. One of the defendants firs ; he does : 
nor” recblleck, that the teltator uſed the word“ private: 5 but a 
Apolition"ts priv ivat © charities would Falk! the hire of his = 
flow: | Yuppole, vhs 10 been incorpotated in the will; and he he 
bas mid, Kis Teading 'wilh was to diſpoſe of the whole j in — 
- charities : » "But if that could not be, he gave them power 'to 897 iſpo 5 
in private chatities f in any way they could: it would have bee 1 
competent to him to give that diredtion, a arid to them © to 5 | 
iP and the Court would not e VV 
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All the queſtions, that ein ale OY 0 thi 1 of the al were 
O | before: 'Court in Anton + v. Cann (e). How could the Ark 
_ draw fo line as to the proportion to be given to charity; ; as Lord 
Har #wicke ſtates the diſtinction there ? Theſe defendants give 
ver contrary eee of the intention. "Your Leraſhip will be 


Le WS ? 


8 3 LS 1 . * 4} WOW BNA 1 

* M's vis. 1 & K&S. * Ne 5 

| FTI "55. | bo | ( 29 Ch, 2. . 0. 3 41. in. 3 
8 .. - ; LEP * & 1 85 


at apt. 


2 
= ; 


Come, ” 3 


a — 1 2 i») "1 
dS As RED , , eto Ein ata n . "TO 2 A 
* 8 F * pn * 22 N * ” * OMP r 
5 * 4 | 9 F y 2 * 
by , 
F 
2 > % 
\ » 
* 

. . 

5 _ 
5 r — he, * . 
. * " 
N 

1 * * : ol 

4K. 
. Py * 4 
3 : "OM 8 - * 

o 

. , 

2 0 rc 

© * 1 

. « 

4 WW, 2 

* [ bd * 

. 1 

1 wy * 
2 5 1 # 
2 

RH 

5 


3 1801. Ae the: nb difficulty; that: Lord Horde bels felt upon chat — | 
1 8 dera ' cafion; and the uncertainty here is much greater. If this is con- 


SR ſidered as a declaration of truſt by the defendants, / that cannot 


" Brown, | avail the heir. "They may diſpoſe of it in charity; and if they 
. do it by an invalid inſtrument, that diſpoſition would be void; 
z K WT VM and the eſtate would remain in them 5 46 ff that inſtrument had 
#4 nc been executed. The ſtatute of mortmain does not apply to 
. deviſe to a" truſtee; in whom the deviſor has a confidence, 
"That he will diſpoſe of it; as the deviſor himſelf might have done 
in his life. That diſcretion bong be exerciſed 0 that ie will not 


52 Yours 71 954 1 145, 


interfere with' the ſtatute. „ 
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a0 to "the e wal ae cater” to n they are 
| Hor entitled; a general demurrer holds, En to the late caſes (s); 
though W otherwiſe. Ne MY” 
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| 7 for bis own Tomy N i Bi 7 by yak v. Tang anos and 
Lord Cuildford's . caſe (J. Thole are caſes, of perſonal eftate 1 
| Bat the law | 48 ronger a as to real. 80, if in any way. it legally and . 
| Tufficiently appears, that the teſtator intended to give the eſtate for 
purpoſts forbidden by the mortmain act; : or. it fails for want o of 
_ any Tequiſite. | Has not the beir a right to a diſcovery, to make 


| them admit or deny, that 1 the eſtate was, deviſed to them in truſt : 
| and that they agreed to take i it upon. that truſt? Either no truſt 
Was declared: or, if any, i it is by parol. 5 In either caſe the en e "2 
fcial intereſt reſults, to the heir; Who does not require an inten- 5 
tion in his favour. Are not the defendants. to: anſwer, whether 


99 


the truſts are forbidden, by | the ſtatute of mortmaio-?. If theſe pa- 0 
pers are contradictory, yet they. expreſsly ſhew, there were truſts ; 
which is enough for the heir. It would be : a groſs evalion of the 

mortmain act to ſay, that though the truſtees admit, the eſtate is 
.. Fdeviled to them upon truſts prohibited by that act, yet it is not 

void; as there is no obligation. upon them, but that of honour; 
and they may diſpoſe of it in a manner nat prohibited. Thin 
— would be a eilt, not by the truſtees, but by the teſtator; who had 
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by bin amg chem in honour compelled them to w with ub 0 


e Whatever argument there might be at the hearing, if 2 
the deviſe is void at law, what reaſon is that for reſuſing to anſwer? 


The conſtruction, that the words in the codicil « upon truſt for | 


the like uſes and purpoſes as my manor and eſtate at Ovenſtal | 
„ no- ſtand limited, can refer to that part of the will, ” which _ 
ſubects the real eſtate to the debts, i is impoſſible. Why would 1 
not Tn v. Thy (a) and the other caſes of "that Aafs* apply, 
Where the bill is filed by the heir? "IF dhe troſt Is" not ſulficiently 
declared, why is not he to avail himſelf 'of/it Þ Shall theſe” de- 
fendants, having agreed to take the eſtate 56 0 truſt, take it diſ- 
charged of wad truſt? In this ſenſe it js 1 upon the heir: 
a ſesret truſt; which, if inſerted in 1 Al „ would be void; 
and the heir Hoods tt. * Cutingto V. Fiche p goes the while 0 
 length/of deciding this caiiſe fot the plaintiffs ; though Lord Hort. 
5  wicke appears to rely ot the admiſhon 1 in the anſwer j for it is | 
perfeclly ineomprebenſible, th: decide upon the 
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F ut, if the Court wil 
auſwer, they will not compel 10 anſwet- I Adlington v. Cann - 
there was no charge, that the eſtate was given to them in truſt! * 
and that they agreed to take it upon truſt ; and it. cannot be en 
cluded, that the Court would not have compelled them to anſwer | 
45 to that. Neither is it there ſtated, har they had acknowled ged, 
the eſtate was: deviſed to theta in truſt. The e to which 
the ple was put in, was, whether by ſome parol declaration the {5 
teſtator had not ſald, he gave them the eſtate i in truſt. Lord 
 Hardwicke's argument is, that it is dangerous 3s to fay, the ſtatute 
of mortmain had overruled the ſtatute of frauds, and to admit” 7 
. parol. evidence in ſuch caſes, In this cafe there is no ſuch. 
_ queſtion. - The whole goes upon the ground, that they accepted 
as truſtees; and have clearlyexpreſſed that by writing under their 
| hands. As to the perſoual eſtate upon the codicil they are clearly 5 
truſtees by their legacies. If there is any "thing i in the bill, which, 
1 admitted, the Court wou d execute, as aà truſt or an agreement, 
it follows of conrſe; they muſt anſwer' and Caottington' v. Fletcher | 
is in point to that. © Lord Hardwicke determined Aalin ington v. 
Cann upon the uncertainty of the paper: the defendants denying, 
that there was any truſt, except what appeared upon that pa per: J 
ut if the fact had been ad mitted, that the deſerdatto Were truſtees 


(a) x m Pt Other caſes of were nature e ws called i in a ber, . vol. 3. 
3, 39. do FO v. Blackburn. Tt 34%, 840 2 
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= K E which the Biſbop of — 55 . „ 
pas, that it Was clear, the executors were not to take beneficially; = 
3 whigh, was All, that was neceſſary. 10 Lager v. Loader there 
Rite leh, even as to what was not exbauſted by the particular ur- 
Pots, of the fruſt there was a reſulting .rroſt for the heir. The 
3 pot upon. him. The law gives it to kim ; if the traſ- | 
RARE ſhew. a diſpoltion of in for their benefit, In he 
{itarney Ceneral v. Duppiefſis GB) the end of 'Qhief Baron 
= 12 pan Adlingtor v. Gan. are, But Lord Chancellor 
1 "Np of opinion, that they ſhould anſper... Add yer there whuld z 
= OO A iifability and; loſs, of the eftate by the monimain = 
* 128, 1786, 1. k jt had come gut, that/e had been l — 4 
en bu for. charitable uſes (e, "That d j 
fox im we thex, had, pleaded ; bur: Lord Hardwi 
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"The cal of Bib, 1, Talbot de) cxnpor, be diiognithed, f. 
1 en v. Cann, George Bubep by hig ill, afien ſome legacies, | 
= . - reciting, tat he was poſſeſſed of a, cerjain. eſtate; ag, to four teaths, 
n | apt to. his own. ſhare, 0 Sec the ſame to Z Bomar Talbot 20 bis, 
= nephew” Biſhop, th eir heirs, and | fax ever in. truſt; - 1 
gave his perfonaleſtaio49 Bel 40 the, als af bew, their-exqcuron, 
adminiſtrators,” and aſſigns, for exer, upon condition to pay 
ms debts, funeral expenges, Ac. ; and the. reſidue of bis perſoual, 
eſtate he gave to them. The bill was fled, ſtating a ſeeret truſt. 
Exceptions were taken to the auſwers;, By the ſecond, 

_ defendants ſtated, that they had a memorandum.in mating; which. 
| they, believed to be that of the-teſtator, with, no,witneſſes;, xeciting; 
ide will, Ce z and declaring to them, the executors, the, true in- 

..- and meaning, that. he had given the real and perſonal. eſtate in 
truſt for charitable. Purpoſes. ſpecifitd;, and they. tated, that they, 
| believed, the premiſes, were not deviſed, upon any. ſegret truſt for 
Aale urea o en f otherwiſe nin the oh: Ld 
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principal matter would be the validity of the paper writing: he 4 


queſtion was, what. would be the effect of the anſwer; füppofing, 
there was no paper: admitting, there was no truſt for charitable. 
” purpoſes, except what was mentioned in the atiſwer, this is a ſolt 
of diſclaimer upon their part; and the queſtion is, who mall have 


ir? The accounts were decreed; and afterwards upon farther di- 


reclions it was declared. that the deviſe of the real eſtate, ſubject 
o the debts and legacies, and the * was to de e dl 


1 . truſt for 18 Wir at law... 
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Is I v. 3 G1 a 1 he ſt fa a Shay was | Held 
void; and there was another caſe, Martin v. Hutton (b). In this 


_ , caſe upon the diſtin engagement alleged i in the bill, to undertake 


ſuch truſt as the teſtator ſhould declare, the plaimiffs are entitled 
to diſcovery. The circumſtances in Cottington v. Fletcher did not 
call for what Lord Hardwicke is repreſente 2d to have ſaid: It was 
Jo palpable, 1 that the plaintiff could not-entitle himſelf to the eftate, 
that it Was immaterial to give him the diſcovery. That caſe was 


in March 1740; and Aalington v. Cann in July in that year, © 


* he defendants did there rely on the plea only; and no notice is 


taken ia Athyns of what paſſed upon the diſcuſſion of the plea: 


but it is Rated. in Barnardiſton (c). That caſe is very different from 
' this. upon the. previous engagement by theſe defendants, binding | 
the conſcience, and the privity between them and the teſtator as to 
bis purpoſe; but there the deviſe being perfect by the will was to 
de affected by ſomething dehors the will; to which the deviſees 
were ſtrangers ; ; and. reſting. upon the ae of a NOW. not 
1 executed a to the ſtatute of * 


* * * "= 
* I 1 4 By * 
49 A 6, 


1 to — eb wo . 3 in 3 vi ds 
wi there has been a clear demand at law, and a bill baz been 
flled for diſcovery, alſo praying relief, a general demutrer has been 


allowed: but the. contrary. practice formerly prevailed. la this 
caſe howeyer..the Court has a concurrent, and in ſome reſpeQts a a, 
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7 call G eee FR ae as as the pores Ihe Sir 2 0 
N Seuell f in the caſe before him conſidered the anfwer a8 2 . 4 
claimer: but if they had by a demurrer protected themſelves "from © 
Es: _ anſwering, the juriſdiction of the Court would not apply. "The : 
ES” of Adlington v. Cunn is; that all the material points arifing- | 
. this caſe upon the ſtatute of frauds were before Lord Hardivicle 
„ that; who decided, that he would not give the relief ptayed. 
The plea was ordered to ſtand for an anſwer with liberty 1 to ek. 


a W all he. es 10 "eo 1 was er g the hearing. — 
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. This bill i is filed both for 1 e n is FE from 
my meaning to ſtate, that it does not involve many very im port⸗ 


N 5 


ant conſiderations: but upon the whole I'ſhill do better by” deli- 1 5 


8 


ay vering the opinion I entertain at this moment, with the reaſo ons, 
= upon which it is formed; and giving an immediate opportunity e y C 
reh argument, in caſe tliat opinion” ſhould be w Wl 
E, © handy withholding the judgment, which at leaſt upon the gröhnd“ 
be of any argument my own: mind at preſent e tone not ho 2 
1 alter, delay the parties. in the opportunity t. e by a re- 
hearing to offer * information to the dan . it can 
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F 88 confined 30.2, ſecret truſt for charitable purpoſeb. I agree, if: 


h- 2 alleggtions, of, the bill are neteſſurlly confided to ſuch trüſt che in- 
confidered * part muſt be wee IDE to the alled; xt pa th. = 
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|. Sat z . io be rotſidered nor te bid 102 abe lobe, 
out of Which thoſe interrogatorles "ariſe; But it will be ſeen, Mo 
Weber the allegations do nor ſubſtantially elmbrace caſes of, cruſt . 
ar beyond the: purpoſe to deviſe on ne hand, and carry into Brown 
enecution on the other, à mere truſt for Charitable uſes; for Rtati „„ 
_ - "Geclarations'of truſt effeual er incffeQtial, the bill Rates a caſe, > te: 
Ain which the beir may be clearly entitled; for there 1 1s no doubt, | 
Ak the truſt was ineffeQually declared in its origin, -or being effeQual . 
becomes ineffeQual, the Ceftuy que truſts, or a part of them kaviog, 
died in the life of the teſtator, independent of all queſtions as to 
_ »the ſtatutes of: fraud or mortmain, the truflees would take upon 
Atruſts ineffectual in par 
Wh werys and that the plaintiffs may 
fa to the reſidue of the real eſtate, and an account ; and the 


. general prayer, which frequently has been ſaid to involve every 


Adueelivered up; but ia my view of the cafe, and admitting | the ru 
Which I [ſhould be very ſorry to find altered, fince 1 left this. 


[ general, diſcovery of deeds we 7 8 
bill, if the other part one bot; for, independent of that, in my, The, os 
view of the caſe this demurrer canhot be maintained ; and in 
caſes which chis bill might poſſibly bring forth, relief might be 
due, even if it ſhould turm out, that the defendants do not re- 
collect, that any thing relatiye to chatitable uſes was in the | pur- TT ng 

| poſe of the teſtator- I have not any Gorception, that any on 1 IH 
_ bey erer will put in will vary the caſe: but T muſt ſuppoſe, that 
EI is poſſible, theſe defendants: may upe 


bes It 1 is not immat Tia 1 2B 
. tor applied to hem to achas truſtees, is much fortified in Ciſborne's . e 
5 letter for it admits, he had communication with the reftator * 1 | 
__carly.as 2789 110 bro 
| s tpaſte in the excoution- ef Cent Kruft; upon which e had, - . 
deviſed: or bequenthed, or propofed to abvite' or bequeath, Ro - 
ſidus of his real and perſonal eſta ed to take 
upon theme theleHeeution f the truflsy"as he did then or thould jo 
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rt or the Whole. The bill prays a dileo- | 
Je declared entitled as coheirs a 


thing, might- be taken as a prayer, that the title deeds 1 
le, If the. phain- 


FEI 


8 titled ro the 
Court, that where you pray both diſcovery and relief, if not en wk — 
Uli de the relief, you are not to the diſcovery, I do not examine, „ 26 diſcovery, | 


a general” 


whether the: general part of the prayer, underſtood as aſking a demurrerie | - 
ds, fc. would or would not. ſupport, be 190 


n cheir bath give. a differ- 
*ent,,pecount;: from that, Which the bill alleges they have 1: 55 
that the ſuggeſtion of the bill, that the teſta- - 


he allegation is, that he dppli ied 1 to them, to ad 
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| the bill; that, before the will was made, the teſtator applied 0 
them to know, whether they would take the eſtates upon truſts,” 
_— which he would or would not declare; and it raiſes upon * 


0 would execute ſuch truſts, the heir would not have a right to fay, 


anſwered. 


truſtees, not merely by virtue of the office, but by expreſs be- 
queſt. The legacies of 1,0000. to each of them in the 1 ; 


5 being equal legacies, the inequality i in the amount of the teſtators 


bounty as to the real eſtate would not alter the inference, that } 


reſidue un- 
diſpoſed of; 

notwithſtand- 
ing inequali- 


of the will and codicil there might have been ſome uſes and 

5 truſts, either effectually or ineffectually declared, which attaching 

. themſelves upon the gift of the reſidue of the perſonal eſtate: by 
the will would explain, why the teſtator gave the legacies of bo 
1,0007. by the codicil to them, to whom by the will he had given 
th the whole reſidue 1 his e eſtate. 7 OI it aut nece(s 


Ai, ie; it is RT to pat the caſe upon chit e that 1% 
had agreed to accept the deviſe upon ſuch truſts as he ſhould duly 
declare, I am not quite prepared to ſay, it is clear, chat, if he made 


_ the deviſe, meaning at the time thereafter duly to declare truſts, 
aud it happened, that he did not declare any, that ſort of caſe 
5 would not be within the equity of this Court; and whether, if 


they. admitted, his will was made upon an undertaking, that they 


no truſt was duly. declared : the purpoſe therefore failed; and the 
truſt reſults by law to him, not upon the intention, but upon the 
| ground, that there is no intention; and he is entitled to avail 
himſelf of that, | Upon * 8 2 me * muſt be 


strong s as the Ber PRE s 3 Appears upon n Giborne' $ lader he R 
did not feel himſelf quite equal to diſappointing his heirs; and there-- ; 
fore he ſpecifically « deviſes ſome eſtates to them. If the caſe ſtood 
_ ſimply upon the will, the defendants are as to the perſonal eſtate 


they were to have only the office of executors ; and the . 

of the legacies would make them truſtees of the reſidue of the 
perſonal eſtate. I do not know a caſe, in which a legacy by a 
ſubſequent” inſtrument. has attached a truſt upon the reſidue under 

a prior inſtrument: but I: do not know a caſe to the contrary ; 
and- a ſtrong inference ariſes, that they. ſhould not have the. 3 | 
of which the legacies of 1000 l. were a part; and that is ver 
material here; for it gives countenance to the firſt allegation in 


grounds aud priaciples a fuppoſition, that even between the dates 
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© n deelared, I conſtrue the expreſſie = 
95 diſtinguiſhed from an truſt.* Dr one ſeuſe 4 
| eff © is'a uſe ot purpoſe, it is capable of being ufed in a diſtinct = 
ſenſe; as I think it was by the perſon, who drew this bill, "The 
 Hatterpart of that; paſſage admits of two interp 
| fact the teſtator has not declared any uſe or” purßbiſe ; or, that in 
la he has ineffectually declared 3 or, chat the effectual deblaritioh 1565 
made has failed. The queſtion as to that mult be anſwered by 
looking at the whole context. I do not think the defendants | 
bound to anſwer the queſtion, whether it is not manifeſt by the 


che contents of the will and codieil. "The letter of Giſborne k. 3 
between li and the teſtator from the 5 
of the vil and code; and 
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52 Gael be as; liar if inks bees Waves more . Ad . 
duc coded), I muſt put this conſttuction upon the latter, that all 
"theſe words; * uſes; truſts, c. would be ſatisfied by that, Which 
dis really not; ſtrictly ſpeaking, a uſe br a truſt, but a mere charge | 
upon the real eſtate ;"iF/it mould be neceſſary to havt refort to 
| © itin caſe of a deficiency of the perſonal eſtate, yet upon the will 
andi the codicil, attending to the particular nature of the expreſſions, 
arid connecting the particularity of the expreſſions and the inifes 
reges to be thence deduced, with the allegation, that the defendants = 
did undertake: to take by a deviſe! expreſſive of ſome uſes,” ntents 
and purpoſes, the Court is authoriſed" to hold, that, though this 15 
might have been the eonſttuction ef the will and 'codicil alone, =: 
may not be the nn the” "whole" caſe belng | taken to- BN 
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will and cediell, that they are truſtees.” That mult be tried by 


ſpring of 1789 to the”execution « 


1 Giſdorne appears to have enjoyed a gteat deal of his confidence. 


It is moft diſtinctly cloſed in that letter, that the teſtator pro- ; 
jected an evaſion of the law. "Whether be looked to private do- 


# nation or public chatity, whatever” was the "nature of the charity 


| he meant to eſtabliſh, a diſtin communication appears. in this ; 
letter, that he dared not put his purpoſe i in writing 00 account of | 


- the ſtatute of mortmain. That is a purpoſe, i in aiding which 1 


: can go no farther than the law obliges me either on the part of 18 


bim, who projects it, or of him, "who promotes it by adopting the ah 
exteition' of it. On the other band I ean 8⁰ no farther in 
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Sites in Chan t 


Ai as Pe” than-the law furniſhes the means; oY 
the policy of the law requires, that | courts” of juſtice) ſhould 
diſtinctly ſtate that it is incorrect conduct in both parties, both 
Him, who. projects ſuch a purpoſe, and bim, who carries it into 
execution. Though there is great weight in the argument upon 
Aalington v. Cann, that if a truſt is declared, yet if it is fo looſe 


155 and -uncertain, how much is for charity, how much for private 

Fe diſpoſition, that the Court cannot ſee ſpecifically; what is the ſub= 
_ JeQ; upon which, the truſt is to attach, it is very difficult, I agree, 
1 to attach any truſt, J am not prepared to ſay, upon this letter 


alone che Court would be at much loſs; or would feel much dif- 
culty upon the ſtatement of Broun. An intention is diſcloſed in 


that letter not altogether conſiſtent with the other: but it i is not 


to be denied, that each of thoſe papers leaves a great deal to be 
diſpoſed of in charity, according to the declarations of the teſtator 
. ; and if the declaration of truſt reſerved to the defendants | 
a power of diſpoſing: to ſuch charities as they ſhould think; proper, 
I's am not quite ſure, the heir has not a right to call upon them to 
ſay, whether, they have done ſo; og mean to do oz and how 
much they mean to diſpoſe of, and to Gre. bim the reſt. It is a 
fair ſubject of argument, whether Giſborne s apprehenſion of the 


would; not ay from the apprehenſion. of the teſtator as to the 


1 very N gert of the bill; is, the allegition,' 7 50 the . 
Fendants pretend, the teſtator has by ſome. writing or other wiſe 


3 declared the truſts, upon which they were intended to take the 
reſidue of che real eſtate; and that they are willing to hold upon 
x ſuch. truſts ; * and charging, that the teſtator has not legally, or in 
4 any effective manner declared, the truſts; $3: and if he has declared | 
them, they are as to the real eſtate, of which the teſtator was 


ſlieiſed at the time of his death null and void. They wigbt be 
oY void at his death, but good at the time they were created. Surely 


G the heir has a right. to know, whether the truſts were legally de. 0 


x clared, and continued effectual to the teſtator 3 death. 1 bound 


to anſwer thoſe. queſtions, they may ſay, there was a ruſt, a 


0 Wititing; and that, if effeQual, they muſt act according to it. The 


heir! may. ſay, he truſt Was not wall. declared, or has bent in- 
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Caſes in chaten. 


0 eck in FR whole or in part, In this view of the nk 8 18 
_ yon: all queſtion the defendants muſt anſwer this bill; and ik * 

they muſt anſwer as to any of the allegations, it is very unneceſſary | 5 

to ſay at preſent, whether they muſt anſwer as to the other part. 


ron 


1 will not prejudice that part. of the caſe farther than by ſaying "= 5 


that upon an allegation of this kind, a truſt againſt t the 2 
dhe law, ne Jourt TIO inkit they. ſhall FAINT? it. 
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i Bn Ali's v. | Gals rabies was wy oY upon ths OR of the 

will: but a paper was written afterwards, which clearly demon- 
| Nrates; that the teſtator's intention Was to devote The benefit to 

_ charitable purpoſes. 111 it reſted there, it is clear, at 2 cannot by 
an unexecuted inſtr t attach à truſt upon real hits. But 
1 pleaded the fatutes 5 hat muſt have been allowed to be a 
good plea ;/ unleſs the Lord: Chancellor could have ſald, thou gh 
_ they plead the ſtatute, yet, if they anſwer, admitting the truſt, it 
Would be fit to diſcuſs at the bearing, whether he would not give 
the heir the benefit of the reſulting truſt. Otherwviſe he would 
have allow d the plea at once; for they would except; becauſe 
there was no anſwer to the charge, that the defendahts knew the 
* ſecret truſt, of, They muſt have anſwered thoſe exceptions, * 
I chink, upon the ſubſequent caſes,” When the cauſe came on 


—_ the OG dhe W e we which was Curr to 9 "hearing, 


more in FD, caſe as a E W no nun, ah: a Paper, that 


could not be read, and no admiſſion of the truſt by the defend- 


_ ants, there was nothing in the cauſe applying to the conſcience of 
the defendants, or raiſing the argument upon the policy of the 
law, or in favour of the heir; that if the intention cannot be 
offectuated according to law, he ſhall take the eſtate upon the 
nt that it is not effectually diſpoſed of. In a ſubſequent 
caſe (4) Sir Thomas Parker, who muſt have known Adlington v 
| Cann, took upon himſelf to examine it; and when it was very 
material to be accurate upon it; and he POR (8)- expreſsly, Lord 
| Hardwicke compelled the defendants” to e If fo, we ſee i in 
"a ſubſequent: caſe; how Sir Thomas Sexvell, no mean authority, a 

judge very able and converſant in equity N underſtood it; 


and this appears alſo to be the hiſtory of Adlington v. Cann by a 


note of Serjeant Hill. In the caſe before Sir 1 Bomat Sexvell the | 
5 00 phe Oey General Ye glu. Park. 1 | 4 ) Park, 160, 
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TY a che. 7 
3 1801 in 3 * ſtared the will, A ther: n 4e. 
Merz. Juired;: and by the farther anſwer the ils ſtated, that there 
— 2H ; i was a memorandum, not duly executed according to the ftatute 
_ of frauds; and that memorandum did certainly point to a diſpoſi- 
1 NS tion of che real eſtate to charitable purpoſes. Sir Thomas Seel! 
Went a. great length upon that, I confeſs... If he had ſaid, the law 
| would authoriſe him to hold. that a ſufficient denotation of an 
e 5 intention, that the deviſees ſhould be truſtees, the difficulty. would F 
be, how he came to read that memorandum. But he took it in 
another way; that, as they. ſet forth the. memorandum, they ad 
mitted the purpoſe of the teſtator, an mn it, not upon the effect 
- of the. memorandum vi/ud, if I may ſo expreſs it, but as taken 
= = their admiſſion. 0 doubt, whether chat is quite correct reaſon- 
ing; but fill it furniſhes/ an authority z. for Sir ' Thomas Sewell = 
MO might be wrong in che fact, that that Was an admiſſion: but his 
opinion is an authority in point of, law,: that, if chere was an ad- 
mien, he would: execute the truſt. Then it comes to this; that 
us dodrine,of the Court is, that. the defendant ſhall. anſwer in 
fuch a caſe; and if he . in the e a al ſult 
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| Caltngien v. K lber Sg not t affect this agg That 
upon the grant of an advowſon contrary to the pol aa 7 . 
by a Roman Catholic in truſt for himſelf. "Afrzrmards Pg 8 7 
Proteſtant; and, deſires a. diſcovery as to his own act. The de- 
. dint put in a plea of the ſtatute of frauds; but by anſwer d. 
| mitted che truſt. Lord Hordwicke is made to ſay, that upon wwe 
RR. | admiſſion be would a& (a). I do not know, whether he did act 
upon it; but it is queſtionable, whe he ſhould; for there is 4 
great difference between the caſe. of an heir coming to be relieved 1 
A againſt the act of his anceſtor in fraud of the law, and of a 
BW wan coming upon his own act under ſuch cireumſtances. It ; 
\ . is there ſaid, it might be different, if it had come on upon de- 
mamurter. The reaſon given is, chat as this aſſigument was done 
in fraud of che law, and merely in order to evade the ſtatutes, it . 
was doubtful, whether at the hearing the plaintiff could be re- 
lieved. Lord Hardwicle means to ſay, that, if the defendant ad- 
mits the truſt, though againſt the policy of the law, he would re- 
ene but if be does not admit the truſt, but * he would ” 
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4 ing, be had been guilty o of a fraud upon the law, to evade, to dif: Moc. - 


appoint, the proviſion of the Legiflature, to which he is bound to ö 


ſubmit, and coming to equity to be relie ved againſt his own act, en e 


and the defence being dichoneſt, between the two ſpecies of dil PT 
honeſty the Court wont: not act; but would fay, * 1 Let the eſtate 3 
2 . lie, where it falls,” 75 5 Tati is not this caſe. 1 5 | | 
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law will not permit ſecret agreements to evade what, upon. grounc 4 8 ' ; Ws 
: of public policy is eſtabliſhed ? Is the Court to feel for individuals, hs 83s 
and to oblige perſons to diſcover i in particular caſes, and not to feel 
for the whole of its own ſyſtem, and compel a diſcovery c of frauds, 15 o 55 


that go to the roots of its whole ſyſtem? Suppoſe, the truſt was to „„ 
= pay 1000. out of the eſtate; and the deviſce undertakes to — 


if i It is not inſerted i in the will: this Court would have compelled 
an anſwer, on the ground, that the teſtator would not have de- 5 
5 viſed the eſtate to him, unleſs he had. undertaken to pay D 


5 ſum (a).. "The principle i is, that the ſtatute. ſhall not be uſed to 


cover a fraud. If chat is ſo between individuals and upon an in- 
dividual claim, there 1 is ſurely a ſtronger call upon the jultice e 
the Court to fay upon a private bargain, between the teſtator and 
thoſe, who are to take apparently under his will, which! is to 4 


the whole of the Proviſions. and policy of the law, that they 1 h 


be called on to fay, whether they took the eltate, a Fr they legally 15 till 
may not do, for charitable? purpoſes. It is very e difficult to fay, ee, 


that, if the juſtice due to individuals obliges them to diſcloſe i in the 3 J = 1 


- 1 
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25 


dne caſe, the juſtice due to the public ſhall not oblige them in the | © . « 6 biad 
- other. "Tam very glad to find upon the authorities, that they tte 
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to make the diſcloſure. It is difficult to 7 in ſound argument, 


1 that the principle of policy is not ſufficient : but 1 do. not mean to 


decide upon this. The other grounds, that I firſt ſtated, are quite 
ſufficient. If I am bound to ay, whether the bil ating the let- 
ters does or does not make a difference, I'can find no authority, 
- that the defendants ſhall not 2 whether they” put the declara- 
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r the poſſeſſion of his mill; 4 after he had recovered damages i in 
having ef a 84 inn 


core two actions againſt the. defendant f for uſiog his mill in a mange, 


dence after {ok K 
. notice tothe that impeded the uſe and enjoyment of that. belonging to the 


| parties, 85 plaintiff. When the cauſe came on before Lord R2/olyn, his Lard- 
ceive no hip with the. conſent. of: the parties directed a reference t to Mr. 


"mores in. © * EOS ITT! 
Which they - Buseld to ſettle” the matter, in difference berw een the parties, and 
- acquieſced, 


Bees a - award ſuch alterations to be made in the defendam's works a5 to 
 reſereoce io him (Mr. Busfeeld) mould ſeem . 1 being n 


ſettle the A fp 5 2784 8 Ebay: 076% opt 
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the 3 all, , by the alterations of tlie defendant's $; regard” being had to their : 
eee fate) previous to Fane 1754 and he directed, that the defendant's | 
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1 0 caſt iron, was At one of the meetings. the arbitrator-expreſſed bis opjaign, that 
e. the inlets, 10 the defendant *s. mill were too deep z but not. ſo much 


: . 100 deep as,the- riff infiſted they were; and that the. truth ly 
—_— beten nem, _ After ſeveral. witneſſes had. been, examined, on 


=” *both ſides in the preſence; of, che p parties or their attorneys, the "= 
—_. fg bitrator advilgd. the. Parties to \ produce. 90 K more wirnelles; dec ar- 
5 "ing! bis determination to; examine. no more witneſles ; in the cauſe: 

but on the day, which, he, had ſettled, for finally arranging his 


3 award, and on which he had directed the ſurveyors, to. attend, 
Whom he was authoriſed to call in, and had called in, for the pur- 


poſe of aſſiſting him, three perſons attended on the part of 


DB * 


fendant; and the arbitrator examined thoſe three perſousg ang 
took minutes of what they. ſaid; bn perfes attended on 
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The 8 35 his ada vit Hated, that 10 bad tad all 7717 (500 
the witneſſes produced before him on either fide at different meet - „ 
ings for that purpoſe; and having fully made up his mind on the Me 
ſubject on abe za of February he appointed:the ſurveyots to meet 
"him on the roth: for the purpoſe of preparing the award: but, one 'M 

being unable to attend, he had adjourned to a future day to wake e I 


_ li award. On the loth of February. ſeveral perſons came into 
_ the rom, where the deponent and the ſurveyors were, unattende® l 
3 by che Gligitors on either fie; and did mention ſome eircumn: 
| ' ſaricenrelativer to the-matters:inidifpute ; of which the deponent 

believes he made ſome minutes: but they were at the ſame time 
told byhüm; that he had previouſiy ſativhed his eo tue lub 

zeckz and he ſhould a to make bisza mar-. 
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The affidayit aber dase tha nothing; which pass, had tie 


[laſt weight with him; anch that the award cdarabnehlontecided | 
"opinion before: the roth of F ebruary and Mace; and he denied ton 
the belt of his recollection having ſaid: * r ede the *- 008 

_ - defendant's inlets: were tod derp, or- 1aving ee opinion | 
5 whatſoever on che lubjetts | 11 7 ieh et * e in ae ar 
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() Mrs Sutton: and Mrs Head in fugportiof the motion: referred fi 
rate 66); ls ſtating the grounds, on,which awards 
*mightobe {ct aſide; within which they inſiſted the facts diſcloſed 
by the affidavits: Srougtitsthis caſe,/ They contended farther, that 9 
the arbitrator 'had not purſued his authority; and the anſwer a. 1 
_ itting, thatthe-mills were not in the ſam fate; as they were pre- — 
ns; * fendant; a 
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per parties. had produced all the evidence in their power on i 


either ſide; and the affidavits do not inſinuate, that any new WE 
"evidence. was or could have been produced. They inlifted, that 1 
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alterations as to the arbitrator ſhould ſeem neceſſary; and there 


was no 1 fey: him to award ny alteration ; if he did not 
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is, L am well aſſured; a moſt reſpectable man: but he bas: been 
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reference but on account of the tranſaction, that took 
the 10th of February, the "award cannot ſtand. He had examined 
different witneſſes at different times in the preſence of the parties. . 
eommended to them not to produce any more witneſſes. 


h c 


, . 8 £ © 49 
* . .* Li &r PB by . : a Ne . 
W hf Ty int VI . 
.* 


ſurpriſed: into /a/ conduct; which upon general prinoiples muſt be 
fatal to the award. It does not appear to me, thiat he has by the 


award | improperly. exerciſed | the authority given by the order of 
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| To that recommendation they accede; and in elle A ſay, * 8 e 
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ears theſe; other perſons; and 


wu 1 minutes W what was ſaid. It did not paſs as mere FEY 5 

verfation, 3, does not appear, that he afterwards held any com- 
ge but the e ſwears; git had no eſſect upon his award. I be- 
uuieve bim. He is a moſt reſpectable man. But I cannot from 
| n do that, which. I canhot- reconcile: to general : 
judge muſt not take upon himſelf to ſay, whether 
evidence improperly. admitted had or bad not an effect upon his 
| imind.. The award 1 may have done perfect ene e be- 


he other party; or diſcloſed: what: palled to him : 


reſpect for any! 
principles: 2: 
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The: arbitrator, having: been named by the late Lord Chancellor; . 
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2 nuts Site ng 10 e of the Wu: deciſion, of the. Account of 
1 NB - [cauiſes. of Lady Cavan v. Pulteney, and Lord Darlington C elm 1 
Falle (e) congerning.the-validity:of the leaſes granted by the! fetzt 
| lite General Paltency' of cleveral” houſes; in, Saokitle ſtreet, Picca-. be: 
Ally. The reſult of thoſe ſuits beiog againſt che leaſes, this bill u . 
was filed againſt the executors- of the late Dr. Warren, one of the plaintiff - | 

tenants, for an account 'of the meſne Profits in reſpect of the 51 eee 
| houſe+becupied by him from July 1791, 80 8 the aa was 3 * 
req e the en 7 * ka, rageet $307 FO 5 IF: : iy KI gt Wo 3 f 
„ % 19070. 7605 9 Spot br F ee 90 {+ and eee 
1 injunction, at 
be eee ail VR were theſe. Lhd * a 4 July the inſtancde 
1799 Dr. Warren and the other tenants. received notices to quit. olle au- 


pier; who 
Upon the 5th of u 179 1 a formal demand to quit was ſerved eine) 


upon them. In Trinity I erm 170 lan ejectment was brought i in I . 
-the-Court of King's Bineb by Sir Wilkam Pultency againſt Sputtf,f. 

wood, an undertenant of Lady Cavan, one of the leſſees; who 

by a rule of the Court was admitted to defend the action in the 

room of Spottiſtvood. The de miſe in that ejectment was dated ' - 

the ch ef Ne, Idas was joined; upon a ples of the gener! 

iſſue; and at the trial after Michgelnias Term 179 a ſpecial. _—_ 
dict was found; which was argued: in Eaſter: Term 1794; anda _ J 
final judgment was obtained by the plaintiff upon the 24th of 7 

May 1794. Soon afterwards Lady Ca van ſued out a writ of N 
returnable in the Houſe of Lords. In Eaſter Term 1794 other | 
ejectments were brought by Sir William Pultency againſt Dr. War- „ 
ren and all che other occupiers; who pleaded bag neral affye ; „ 
amd in Trinity Ferm following upon their application to the . 
of Kii Bench an order was made in each of thoſe. ations, that 
ther piceccdings ſhould be. ftaidy; the, defendants. undertaking to 
chice dhe de bent ef we ſpecial verdict in the cauſe againſt Lady 
Cupan and, not 40 bring any writ, of error for delay. Upon the 
_ 7th af the judgment obtained againſt Lady Cavan „ 
_ affirinedoin the Hoult 108 Lotds. | The bilt of Lady Cavan, Dr. I 
nume umd the other tenants, was then filed; and. the. * of „ 3 
onen a Hrs 155 e 003 {Xs x 1. age cg 5 360 : 
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otrcler the injunction iſfued upon the 29th of Judy] and, the cauſes 
| 5 „„ not being ſet down purſuant to the order, a motion to diſſolve the 


5 woas refuſed. Upon the [3d of June 1997 Lord Darlington bill 
e diſmiſſed; and upon the 3d and igth of June the order Was 
mt made in the other cauſe, retaining the-bill for 14 months; the 


_ eaſes 1 chentery. 


"Tait DarTington'; s and upon the ist of May 1795 the der 3 


4 = the iojunction was obtained in thoſe cauſes ; ; with liberty to move 
to diſſolve it, in caſe the plaintiffs ſhould. not fet down their 


cauſes for hearing in Michaelmas Term enſuing. Under that 


iünjunction was made in Mivbacimar: Term 1795. That motion 


3 to be at liberty to bring actions in conſequence of their 
_ evition;; and an inquiry was directed, how the aſſets of General 


Pele were diſpoſed of; and the injunction was diſſolved. Upon 
the 16th of December 1797 the minutes of that order were varied 


 byiifening a direction, that the plaintiffs: ſhould not take out 
execution in thoſe actions till farther order. Upon the 17th of 


Ws 1797 Sir Ni ulieney moved the Court of King. Bench 
for leave to enter up judgment againſt Dr. Warren ; which was 


ordered in Trinity: Term. Upon the 22d of une 1597 Dr. Mar- 


ren died. Upon the agth of © bd 1 poſſeſſieon Was de- 
koered 1 025 his e * Of? s e PEW ee SOFIO 


3 e 3 | 5, ol 
>, q 6 E ' , 3 "of I : © of Wh. £4 y 1 i 4 * = —_ * Ws, % : DG 8 * : 1 
13 * 0 NO 7 $4 & 5 <# 3 f 0 _—Y 44 - #4 af. *. "GY . $ * * a0t : ide, A FER, fy 4 C2 


i; The vill LOS TR the plaimtiff was prevented 7 6 the 
order: made by the Court of King's Bench for ſtaying the pro- 


eeedings from entering up judgment againſt Dr. Warren ; * and 


chat before the neceſſary application could be made to that Court 


for leave to enter up judgment, the bill 2 A 
upon n "mw 1 Was ee, 
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account tbe the e rats n, Wy e . — 
not being recoverable at law of in equity; and ſuggeſted, that tbe 
1 plaintiff ſtood by; and allowed Dr. Warren to lay outiconfiderable 
ſums in improvements. They alſo filed! à bill againſt Sir Milium 
Pulleney; praying a diſeovery as to that among other thingeg and 

- whether Sir William Pulteney did not khoty previcuſſy, that the 


beaſe was void. The anſwer to that bill ſtated, that nioſbof che 


expenſive alterations: were made before the deciſion of the point; 


1 the defendant never concealed, but avowed, his intention to 
bi the leaſe, if be could; that he did not know, f ia 1794 or 
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3 Mrs Rony 72 Mr. . 3 AM 5 
N Sau- Tn. plaiutiff ſtands in a ſituation very different from 
the abſtract caſe of 4 perſon ſeeking relief in reſpect of the meſne | 

profits merely. upon the death of the defendant, The application 


for equity raiſes a very different caſe. The queſtion however is 


10 conſiderable to the juriſdiclion of the Court, that it is proper to 
argue it as an abſtract queſtion ; as if the eircumſtance of the in- 


junQion did nt occur. The great objection will be, that there is 


no authority for ſuch 4 demand. Oertainly there ! is no particular 


ceuaſe o be found: but it ſtands upon principle; and relief of the 
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WARREN, 


ſame nature is. granted. in caſes, where the claims, "oa 


not ſo ſtrong. The nature of this claim at law and of the ob- 
ſtruction is to be firſt aſcertained. The difficulty ariſes from the 


axiom | « .aftiq benſonalit moritur cum perſona.” i That i is. not uni 


er cally, 0 or even generally, true. It holds generally i in. the caſe of a 


tort.; but troyer and many. other actions, though in the form of a 


torts; are really, clai 


aalen, 5 Mees“ af ah” FR are ; ations je aſſault, barter, Y £ 
But where the form of the s action is a tort, but it is in ſub- 
8 9200 a claim of Property and a. duty demanded from the. aſſets of 


: the teſtator, i in reſpect of bis having, enjoyed a benefit, ; as in the 

5 action for meſne profits, the action would ſurvive; L either an action 
for money had and received, or for uſe. and occupation } accord 
ing to the eireupſtance of poſſeſſion either by the defendant him- 


ſelk or by a tepant.. In N v. "Rf 1 Lord Mang W fully 


ms of property. There is a great, diſtinction 
| even, at 1 as 160. the 2 5 vot inter, . an emen 
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Next, Ae! is the F nature of the impediment « at {al ? | 


The caſe of Birch v. Wright (5) ſhews, that_courts of law have 


TY act by W 159 Zoids aan, that having once 
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Diner an action for uſe and occupation. But in chig caſe chat ariſes from 


* ETENE 
wy an accidental and collateral circumſtance, his obſtinacy i in refuſing to 


1 - deliver poſſeſſion, and putting the plaintiff to an action of eſ- 
1 There can be no queſtion, the legal duty ſurvives on ac 
count of the benefit to the eſtate. Is it not alſo the invariable 
a of this Court to act in aid of a legal duty, where the ob- 

8 1 is only of form Though no direct, preciſe, authority | 
upon the abſtract ere can be produced, it is ſaid by the 80 8 
eitor General in Dor mar v. "Forteſeue (a), Ny not demed at the 
bar or by the Court, that there are many ſuch caſes. The only 
denial of it is in the argument of the late Attorney General 60907 
An Curtis v. Curtis (o): and upon principle and cafes/bearingthe 
cloſeſt analoę y the queſtion muſt be determined: With the plaintiff 
In the - Biſbop-of Wincheſter v. "Knight (d) the Lord Chancellor i 
granting the account of the ore and timber Points evidently at 
the diſtinction; hich 5s more developed by Lord Mangſeld in 
che eaſe in Cowper./ The principle is preciſely the ſame upon the 
poſſeſſion of an eſtate and the profit *arifing from digsing ore or 
«cutting timber. = There is 0 diſtinctien between waſte and any 
other caſe. The action of waſte dies with the. perſon, at the 
action of treſpaſs for for meſne profits: but in both the duty 1 
impoſed upon the aſſets in reſpect of che benefit received. It may 
be ſaid, the habit of the Court to grant accounts of this nature is 
founded on the difficulty of aſcertaining the quantum of damages. 
| But what difference ariſes upon that? T he Court acts only i in aid 
of the legal remedy ; ; and where that legal right againſt the execus | 
tor does exiſt, the Court Will act in ſupport of it; and will not 
ſuffer the right to he without a.temedy.” In' Taylor v. Cot þton (e) 
a difficulty wWas ſtated in- Recovering * at law; and upon examining 8 
the record it appeats,” the” bill Was renin with liberty to my 
plaintiff to proceed at ta. In Curtis v. Cuftir nöthitig turned 

upon the cireumſtance, that the bill s retalued ; and the 2 

count of the meſne prolits Was "decreed. © Conſider the nature k 
he title to meſne profits in the action & dewer; which is very 
analogous. At common law the widow was not entitled to meſne 


x. Prin That right was given oy thefatite of Merton 7 
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Lab dit ee, C was only medeerble in one form ol iel, 
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ciple nen a be ace uber bedv id vir . Curtis, but that, wW watt 
— whores Hebt is; re upon "the! afſers'as to the meſne pro. 


&reniedy. ſhould be entire- 5 
given Wi; che nieſtte profive 2. alb d ötherv being terely er as 
eee ue ne taference; that there is nb LY 
mlt tb power ef this Court ad will be 
ever „ eee in ee 90 Who 'refulbed': "ah the wt ec- | 


* ar ng — — 5 
thi ef k; ſought. J WtTawthe title thimiefhe — 
. profits dess act xeorue before entry; or ſome ad atialogous, as 

Kar off bringing an eject ment; and in-thoſs: caſes the objection is, 
ant os devant f this there ig. no, duty at law. In Hun * 
Simon (ö) it was put upon that ground: but n& idea was eu- 
drr my wn r e tn Norton v. Frecker (e) alſo it was 


1 B 101 7 OI £1415 0% 510 Wane we; 7 oaks oct wm oO 
® "dd to me üg of en in common againſt each 
e e ten tlie melge profits the hiftory'of the luer 18 Hngular. It 
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v the other wa ' batti(d).” "Littheton (e) ae if the 
y all; and put the other out c of poſſeſſion and occupation, 5 
8 latter hall: ue againſt the former a writ of ejeBlione 
_ the "moiety, Ve," "Lord Cole Taysupon that, the words aud but 
«x poſſeſſion and occupation are muterially ade ed; 
for though one take «he whole profits; the other has no remedy = 
by law againſt him; for the taking the whiote profits is no — 
ment. This miſchief was not remedied until the act for the 
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medy he once. had by the interpoſition of this Co 


Court was to grant relief upon · the legal: title in reſpoc of the WI 
ef a legal remedy. Daury v Deanys (hne, Wat 0. 
The laſt caſe upom looking into the record; 

like the other. A . upi: 27u Age ray _ 
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menced the action, 2 Ch. „ Cal. 417 NA v. Bridges (. It is 
admitted, that from Poly 179880 the dest of Pte dannen, he 
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the plaintiff Was prevented from availing himſelf of the legal Ter! 3 
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42 Wants. 
| "The orly real queſtion therefore is upon, be. e e of 

5 this! caſe ; whether What paſſed in conſequence « of the bills fil "= F 
nin this Court gives this juriſdiction: : the plaintiff being by che in- 
5 junclion preverited from purſuing, his legal remedy. That cannot 


be maintained.” He was ſtopped by the Court of King 7 Bench Eb 
ll 1795. The moment the judgment was affirmed in the Houſe 
of Lords, if he had applied here, he might have had leave to ob- 
tain judgment in the Court of King's Bench, Inſtead of that be 
took no ſtep to enable himſelf to Proceed i in his ejectment. He 
ought ro have applied to the Court; 3 ſtating, that the party might 
die, and he might be prejudiced. Therefore be is himſelf guilty | 
of laches ; ; _ having reſted for two years longer. The anſwer to 
the caſes put of the Statute of Limitations i is, that if a party 1s ap- 
prehenſive of being injured by any ſuch accident, the conſtant 
courſe of the Court is to order the party not to ſet up the Statute 
of Limitations, or, that five years have elapſed ſince a fine, c.: 
but that is done upon an application in the ſuit, in which the in- 
 jungion is granted, by the party in danger from the delay, for an 
order to prevent that advantage being gained by the other, If be 
does not make the application, that cannot be the ſubje& of a. 
new ſuit, To found the juriſdiction there muſt be an original 
E drawing with it as a eonſequence me account of meſne 
profits. It is an eſtabliſhed æule, that, where one party has ob- 
tained a legal advantage, he ſhall not be deprived of it, unleſs. by 
an equity prior to that, which be can connect with his legal ad- 
Vantage. They muſt at a make out a caſe of higher equity; 
for if the eqpities are equal, the Court will not interpoſe againſt... 
the. legal right. The Ae point is, whether the defendants 


can with 4 Cafe con ſcience retain What is demanded. From the 


- abſence of precedent the preſumption, that there is no ſuch prin- 
.ciple, is not unfair. Many inſtances muſt have occurred, if ſuch. a 1 
principle, that wherever the legal remedy i is gone, the Court- will. 
take juriſdiction, exiſts. In all the caſes, the relief has been found-. 
ed upon ſpecial eircanitinces, excluding the notion of any general 
prineiple In Bes wert v. Prentice (b) Lord Thurlow held, that 
| 1 Court Will not relieve ia THE cale of a quit-rent, where the 
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us ent to Curtis V. : Curtis.” 
"If "a Suite had nid he; Jemile \ more 8 he 4 0e | 
-brovght ts aQticn'for uſe and _ inſtead of treſpaſs: \but 
he has converted the oceupier into a treſpaſſer in a Court of Low: 
from the time his title acerued by laying the demiſe ſo far back; 


choice of treating him as tenant or treſpaſſer he choſe the latter. 
"The impediment to proceeding at law: i is created- by their own ad. 


have had to determine, not merely as to the reats and, profits, . but 
the quantum of damages. It would. have been competent to the, 
defendant to have ſhewn, that the plaintiff was benefited by: an ex- | 
penditure upon the premiſes far exceeding the rents and profus; 


and therefore, that it wag a caſe for nominal damages. This bill 


does n not take in that conhideration It ſecks dryly an. account 'of 
relpeQ. of re- 
pairs, and AN 1 which — 1 . beep. eee into con- 
ſideration at law; the giſt of the action being the extent of the 
damage. But whatever may be the rule at law, in this Court 


a caſe may ariſe ſo ſtrong, that the defendants would. be emi Y 


to an allowance even beyond ſubſtantial 3 Improvements; though 4 in 
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the act of the Court, It would: be more inconvenient to lay down, 
5 that the Court is bound to repair the defect of every judicial ad. 


"ol acht legis nemini i facit i Mariam. f Suppeſe, the order made by 
_ the Court was wrong; it does not follow, that the 


| inftance it was made, 1 is to forfeit : any right, or renglr-the miſe. 


The Court cannot do wrong to the party, according to the maxim 7Y 


ty, at whole - 


occaſioned by: that erroneous order. In the eaſe put of a orediter 


| reftrained; as it turns out, without any ground from ſuing within. 
fix years,” in the event of the debtor's death before judgment 


would the Court in. reſpect of the ſuſpenſion: of the action by he 


Ny. s and the loſs occaſioned. by chat — the 
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caſes. comiog/ neareſt to dt ate thoſe referred to by your Lordſhip ; 
Where by the effect of an injunction, reſtraining the obligee in a 
bond from proceeding at law, the amount of the principal and in- 

| tereſt exceeds the penalty. Duvall v. Terry (s) perfeckiy eſta- 
pbliches that; which is alſo ſupported by Godfrey v. Watſon (3). 
The reaſon is, that the ane reſtraining the legal right by the 
very terms: of his bill offers to do right. In thoſe caſes he muſt 

| have prayed an account, and of courſe muſt have offered to pay 


| the balance. The terms of the biff therefore gave Joriſdition. 


Audeley v. Ward e). Suppoſing the abhſtract rule true, it will not 
apply to a caſe, where e the it ntery 

celſary bythe ina of the party. In 7. aylor v. Compton (d) the Court 
made no order: but in Geaft v. Barber (e), a caſe exactly ſimilar 

to that, Lord We though he retained the bill, Laid; he would 


Almi ie rather than decree an ocoint: "the remedy being at law. 
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dut would be attended with infltee 3 inconvenience. II i it is a 
principle of univerſal Juſtice, it muſt apply. to every. Court. Sup- 


75 2 | pole a perſonal action brought at law; and from the preflure of 


buſineſs at the Aﬀizes it could 1 not be tried; and flood with a re- 


manet to the next Aſſizes; and in the interval the defendant dies: 5 


or ſuppoſe, the delay proceeded from the dpplication of the party 
on account of the abfence of a material witneſs: though the at 
of the Court prevents the remedy from being available, the action 
cannot b 


In fat this plaintiff might avs brought an action for meſne pro- 
dite, It is clear, the aftion-of:<jefiment,- av-now/ prevailing; ori- 
| ginated in the time of King Henry y. Ia Recver (Y) the hiltory 


of this action is very full and acturate ; and agrees with what is 


hg dated by Lord Chief Juſtice Wilmot in Goodfitle v. Totabs (g). rer. 


| vioully t to.the reign. of Hun. . the meſng profits were uſually re- 
covered. before the recovery of actual poſſeſſion; and if the action 
: forme e prefits.is pow the lubſitute for the © Quare gecit infra 
: inn it is to be gonſidered entitled to the ſame effects, and 

is to 0 the ſame courſe of operation. 5155 whatever 35 
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1 0 Cees in Chantery. : 
Ates. aa may. be upon-that,-it-is ſettled;that rreſpaſs for meſne 1 
* PouTan ar fits may be Wa pending a writ of error: Donford'v; Ellyr (a); 
6 vnde. and it follows, that it might be brought before the writ of polſeſ- 
__ ſion ; which is ſuſpended:by: the writiof error. The difficulty is, 
that to ſupport treſpaſs. for meſne profits there muſt have been 
actual entry (0) ; and it may be objected, that this plaintiff « could 
not conſiſtently. with that order have complied with that by enter⸗ 


* 


ing. But by the uſual courſe; of ejectments now the defendant 
by entering into the uſual rule is eſtopped from availing himſelf 
of that objeQion ; and i in Bell v. Clarke (c) a delivery of a decla - 
ration was held a ſufficient entry. Entry therefore is not of the 
eſſence of the action of treſpaſs for meſne profits. The only iſe 
no made of the judgment in ejectment, where the party brings 
treſpaſs for meſae profits, is, that the plaintiff is relieved from the 
neceſſity of ſhewing his title by producing. that judgment, and aſk- 
ing damages only | in reſſ 0 & of poſſeſſion from the time of the 
demiſe. He may alk the meſae prolits from the time bis title 
accrued, though the demiſe is laid within that time : but then 
his judgment will not avail. him: but he muſt prore his title (a). 
1 The former Practice has obtained from convenience: but the 
=. --- 1 is not eſtopped, if he. chooſes to go for the profits ante- 
1 0 rior to the demiſe. It is not neceſſary. therefore in an action 
43 for meſne profits, to ſhew the judgment in the ejectment. | The 
plaintiff may now, as he might before the time of King Hen. = 
treat the defendant as a treſpaſſer; recovering damages Fon m time | 
t time, without ee to recover r.the land irſelf.- IE TI 


3 hr. - th in 3 rea: on, "FER no ee are to 
 - 8 be found in ſupport of this equity, is that ſuch applications are not 
= frequent. In all other caſes, where the claim of the plaintiff i is a 
debt, the law does ſupply a remedy ;. as' in the cafe of trover; It 
is peculiar to the combination of -the two. remedies, the action of 
ejectment, and, the action for-meſne profits,” that this diſappoint- 
ment of the plaintiff ariſes. In the caſe of a ſpecific chattel, where 
che pretium Metkionis bas influence, the plaintiff at law can only 
have damages: but this Court eompels a delivery of the ſpecific 
dung; (e). So, * a Court of law exerciſed Jurifdiftion gr; 
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EY no « founded i in CbRlantial linter, . a tenant mould 5 
fix years have the profits of the plaintiff's eſtate without account-. 


ing for them. The Duke of Bolton v. Deane (0 is a ſtrong e, h 
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thority for the plaintiff. It was à caſe, not of concealment. or yy 


fraud, but of innocent miſtake. If ejectments had been brought 


againſt" all the tenants; before it was abſolutely neceſſary, that 


2 would have been conſidered oppreſſioen. The order reſtrained, 


any farther proceedings againſt che tenants, generally, without any 


limitation as o proceeding to judgment. After the judgment 
Was affirmed, nothing but the injunction prevented the plaintiff 
from prtoceeding againſt Dr. Warren ; who lived about two years 7 1 5 
after wards; and the injunction was got rid of only three days be . 
fore his death. The opportunity of proceeding according to the 35 


ordinary form was therefore loſt by the interpolition c of this Court 
upon his application. This caſe is therefore very different from 
the caſe put of a remanet at the aſſizes, or the queſtion, whether, 


as. a general Propoſition, the Court will relieve againſt the conſe- 


_ quence. of its own. act; this injundion being obtained, and the 


diſſolution of it reſiſted, by the act of "the party. The caſe in 


; | Shower goes upon the fame principle. "The anfwer to the argue 


ment from the rule not to 80 beyond the penalty always i wn = 


the delay was occaſioned by the application of the party. 


remedy i in ſuch a caſe as this mult be the ſame; though' the 155 x 


does not remain before the Court. Though the” practice in bills 


for tithes is to waive the penalties, it has beetr lately-heid ie 


Court of Exchequer, that if the diſeovery has been obtained by a 
bill not containing that offer, and the plaintiff afterwards files 


1 another bill for an account of tlie tithes, and ſues for the penal- 


- ties, be will be enjoined. "The juſtice of the Court" would be 


' mockery, if, becauſe he had diſmiſſed his bill, and was not en 
the Court, he could not be reſtrained from 1 55 a proceeding. ; 4 
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profits without obtaining judgment i in efectment, proceeds upon 


1 error. . In every caſe, in Which there 18 0 actual entry, but 


433 only the ordinary proceeding”! in $jeEment, it is neceſſary in the 
l aQion for meſne profits not only to have the | judgment but the 
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| gjeQor, the writ of poſſeflion has been given in evidence: lin v. 


"SEP | Parkin (a). The principle is; that where there i is no actual entry, | 


as the injury is to the poſſeſſion, it is . in 5 of _ 


' , 
4 5 


e neal 


and i it was in evidence, that Sir Wilkan-Þ 


long before the 


EE formal notice to quit gave a general notice to all parties, that as 
ſoon as the exiſting leaſes ſhould be determined, he would Pro 
to ſet aſide the farther leaſes; and theſe repairs were made after 
that time. The defendants have produced no evidence in ſupport 


'of their ES and EIN is a eo t dlete anſwer on the records 
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1 . 0n ANCELLOR. by he caſe, 1 d de dba the 
Court of King's Bauch in making the rule for ſtaying the pro- 
ceedings in the ſeveral actions of ejectment for ſome reaſon, not 


1 


apparent, and perhaps, becauſe they might think, there was A 


_ queſtion fit to be agitated i in equity, did not add as a term, that the 
defendants ſhould bring no ſuit i in equity, and that it was clear, 


that; if there is any mode. of recovery at law, it cannot be by : an 
en of en * n N bis ene. 5 65 Wh 
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1 Ahe plain] infifts, that 85 OP, a e for theſe 1 pro- 
fits in equity; more eſpecially, as he was by the act of the Court 


of - King's Bench and the ſubſequent act of this Court upon the 


67A application of Dr. Warren, reſtrained from proceeding. during his | 


fe; and chat the plaintiff ought not to be injured by the conſe- 


8 of that act, preventing him from purſuing his legal re- 

hs, Fre?” Ws claim, incaſe the plaintiff bad not been reſtrained 

from, procectling by the aQs of Dr: Warren in the Court of King's 
Bench and in this Court and it Was aid, that, though it is tru 


the argument at the bar It was conſidered, 1ſt, With 


i perſonal action dies with the perſon ag to the injury — 


| WE in the fact conſtituting the cauſe of that action, yet. if the perſonal | 
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_ Injury; PEER 1s boch in law and equity a remedy Tallient to ex- 
cad out of his pocket that profit, which be has reaped by his 
- injurious act, and, that chis bill may be ſuſtalned upon the general 


Sound. It was argued, that this is a principle, which may be 
demonſtrated by the reaſoning in Hambly v. Trott, as far as the 
| .dofrine-of law is to be looked to; and it is faid very truly, _ 
all natural juſtice 4s with the plaintiff; who is now clearly to be 
- taken to be entitled both in law and equity to the poſſeſſion from 
_ the-moment»he made the demand; and if ſa, the meſae profits 
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dare conſequential upon his obtaining poſſethon z and therefore it 1 0 | ; br 
is at leaſt according to natural guſtice, that he ſhould now be placed 


An the ſame ſituation, as if there had not been an ares pion . 


at law againſt him and theſe adverſe proceeding 


from the ode 61 bis 1 


having brought actions of cjectenent, which action is founded in 
_ treſpaſs, he cannot now maintain, upon wy v. . and ane 15 


0 caſes, at leaſt for. the meſne profits acor 


an action for uſe. and occupation. With ee to 8 Birch 4 gre 2h 


| Wright. was cited. All, which that cafe decides,” is; 
_ ordinary caſe of a xenant, if you bring an ejectme 


1 ſubſequent to the demiſe ; becauſe. having treated bis h 
founded in treſpaſs you halt: not treat it as for 


That caſe eſtabliſnes this diſtinion ; that that rule * not t apply 5 3 
to the time previous to the ejectment. Therefore, if that doctrine | | 
is to be applied to this caſe, that authority does not preclude the 

1 plaintiff from trying, what be can make of the action for uſe and 
- vceupation for the time between 1701 and 2794; though it would 5 


aſter wars bring an action for uſe and oacnpätidb the the/ rem 1 


preclude him from the time of bringing the ejectment down to Kavi 


the recovery under it. If I was fatisfied, I ought not to interpoſe 6 
| pon. the ſpecial grounds i in this caſe, 1 ſhould Oe 1 In to the lt 


argument for the plaintiff as to that, that, finding 


2 to bim, and he might have 


| authoriſed to make the decree upon the ground, that could main - 
tain ha 


- 


it mult be, that chis is an application ne wg as far as it ande en 3 
general principles, if it could be maintained, chat an action for uſe 
and occupation would lie, that action being Wunden upon con». 
rat, it would follow, chat they. might be conſidered as indebred 
a remedy agaiuſt the aſſets; But I feel 
i fo much doubt upon har point, whether" an action for uſe ane 
by occupation could be maintained, that I-Ghould' not think myſelf 


nat aQion, ont firſt peronining an action to be brought A 
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£ ues. 


bon the-ferms of not ſetting up e the Pidte of = 
mitations, or any other legal bar;'agaidft that ation ; but chat it 
ſhould be conſidered ſimply upon the plaintiff's title, as it ſtood in 
. without embarraſſment from the ſubſequent proceedings. 


>. * 


. 5 . 


e verſe, as ten 


3 


terme. If they do not hold under that leaſe, they are not in t 


tor he had che character of tenant: but if you 


not binding upon the plaintiff, you deſtroy the raten (os und- ; 
lord and tenant ; and then there is an adverſe title; and it 16 
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Caſe of the / 


death of the dent ſo to put it thei next queſtion, is, if in no form of action, that 
I ca he Co rt upon | 
wn ber aa the general caſe, without adverting to the circumſtances of this caſe, 
J 2 zuriſdiction to ſay, theſe:executors/ ſhall, account for che meſne 
the head of rents and profis? Tojput that queſtion correctly, I muſt for the 
2 eſent lay out of the caſe the fact, that Dr. Warren. was with a 
Le Thos urt of Law, and a | 


- ©ccupier will 


car be deviſed; this queſtion can be tried at law, bag the 


not ſuſtain a 


account of 
'the meſne 
profits under 


variety of other perſons a defendant in a C 
j complainant with thoſe perſons; in this Car &t TY = I muſt look. at 


ing alone and individually a defendant 4 in an ejectment; 


under wihinh-che- plaintiff, has not been able to obtain: poſſeſſion, 
until it happened, that by the accident, as it is called, of his death 


; . ; 1 thie ait cannot proceed, in an action for meſne profits. 1 
A gree, it is impoſpble to eonſidtn the mererircumſtance of this dest 
urt would relieve. 


as that ſpecies of accident, againſt which this Cou 
x ed, this caſe is new in its kind. It is contended how- 


2 by analogy, ti to other caſes. Upon the belt, gonſideration on that 


analogous. I feel very Arongly, that. this claim is founded in 
natural and moral juſtice 3 an if it 'could;be ſuſtained upon the 
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he diffeuky T have in ſuppoſing, that action could be main» 
RP 55 tained; turns upon this; that theſe parties claim under 2 title . 

12 5 neither adverſe, nor altegether other wiſe. Taking it to be ad- 
ants/ claiming under a leaſe; which is contended to be 

=_ ___ <ffeQtualito bind the plaintiff, that leaſe determines" the terms of 
5 ff. holding; and the” recovery muſt be upon the foot of thoſe 


ſame relation to the plaintiff as the tenant ſtood in 22 N. right; 


I daimeult to lay, they hold under that contract; Khich is 25 en- 
3 addon of he action for me and . R608 7, os ; 


ever, that the demand upon the general, Ptfinciple-can;be: dupported 


| head they have not been able 10 ſtate any; caſe; fir Ny. Jpeaking 


general OO the, e be Nee inclined to ; 
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Ale, it 9 nene Hs 7. wp 430 not upon 
an analogy, Which will, dot hold. With reſpect to the analogy, 
the bills by infants have! gone upon the ground of infancy, and 
' the character, in which the other party was conſidered to ſtand, 
23 a hailiff or receiver. As $0-the caſe of the he 
through Nor mer v. F Treat the other caſes,” which were all 
- diſcufled- in Pincle v. Thornyeroft. (a), I do not know, a caſe, in 
which the heir, has claimed merely as heir an account; not ſtating 
any impediment to bis recovering at law; that the defendant has 
the title deeds neceſſary. to maintain his title; that terms ate in 
me way of his recovery at law. ; or other legal impediments, which 
do, or which may probably, prevent it; upon Which h u 
7 0 49998. the fact the: a | r ee its ee 
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- "The WY of ther dowel is 1 a gh Aae and 
not entirely; analogous: to that of the heir. An indulgence has 
been allowed to her caſe vpon the great difficulty of determining 
2 priori, whether ſhie could recover at law, ignorant of all the 
eircumſtances j and the perſon, againſt whom ſhe ſeeks Tenet, as 
was ſtrongly obſerved by: the Maſter of the Rolls in Curiit v. Cu 
tis, having in his poſſeſſion all the information neceffary to 4170 
her to eſtabliſh her rights. Therefore it is conſidered uneonſei- 
entious in him to expoſe her to all that difficulty, to Which, if chat 
information was fairly imparted, as cotiſcjence and Juſtice" Os; 
ſhe eould not poly be e V *8 
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The / "RO of mines TY rv. different upon leumer W “ ' . 3 
There the bill will originally lie againſt the party himſelf: if not, 
1 do not know, that originally it could be brought againſt the 

perſonal repteſentatiye. The caſe-of timber is alſo upon a very 
ä different principle, Lord Hardwirke ſays, the caſe of the mines 
is in the nature of a eaille ; and as to the timber, the equitable 
| juriſdieion. is put by him upon this; to prevent a multiplicity of 
ſuits and che Court having juriſdiction with regard to the waſte 


ukes tlie whole together: but he ſtates expreſtly, that if there is 


not a 2 for a am . waſte,” the muy n. 
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Upon ſuch 4 

ill by an in- 
fant the 
round is 
infaycy 4% | 
the character 
of the de 
fendant, * 
bailiff or 
receiver. . RR 

No ſuch 
bill by an. 
heir, [Aol 
as ſoch, un- 
le ſs fome 
impediment 
at law; ns 
1 of 
the deeds by 
the defend- 
ant, terms, 
Co 

The caſe of 
the dowreſs 
has turned 
upon the 
difficulty _ 
arifing from 
her want of 
information 


by the de- 
fendant. | 


Ground of 
the caſe of 
mines " 80 
which is in 
nature of a 


trade: as to 


timber, the 
account de- 
pends vpon 
the ones 
tion ſor an 


injundion, © 


85 Pourenst 
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Wann. 


7 Toth of 


tithes turns. 
upon the 

8 property in 
the tirhes. - 
There 2 


be ener a 


diſicolty 0 
recover at 
law, or 


1 concealment, 
| OY N 


W the tithe- owner. It is un acquiſition "of property, 45 


frud, than that if he had gone to law he would have recovered. 
iy therefore no analogy atiſing from theſe caſes. 
. to decide, whether this claim could be ſupported upon the peneral | 


Hg caſe; which make it unneceſſary to decide upon the general 
_ principle. -* 
en have had u clear legal right to the poſſeſfon OP a 


— n che m—_— 
"The VOY of tithes i is alſo very different. | — 
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theſs caſes, chere muſt be either a difficulty to recover at aw; or 

fraud, -concealment, We, which enables the party to ſay otherwiſe 


"If I was' obliged 


principle, 1 ſhould wiſh to hear the caſe further argued, before I 
ſhould venture to introduce à new decifion upon this fubjed. 
But I am relieved from that by the ſpecial eircumſtances of chis 


The plaintiff muſt now be taken in this Court: to 


In that year he brings an ejectment againſt one oecupier. The 


bill does not inform me, why he abſtained from bringing Ject- 


ments againſt the others till i 794. In that year he brought eject- 
ments againſt all the tenants ; and then they in a maſs feel the 
juſtice of his acting againſt one only; and they make an appli- 
chen, a very proper application, to the Court of King's Bench 

to reſtrain him from proceeding againſt them, upon this ground, 


| anna ſtated, that they hold by the ſame title as Lady Cavan: 


that it was equitable, that action ſhould decide the queſtion 


bu the plaintiff and all of them; praying, that the plaintiff | 
mould not be at liberty to proceed one ſtep farther agaiuſt them; 


d ſerefore, that the 


undertaking, that the recovery againſt Lady Cavan [ſhould bins 
them, as far as the law was to deal between them ; aſſerting 


 afted with great propriety in forbear- 


ning 10 bring actions againſt them till 4594. In law therefore they 


| Upon « a mo- 
tion for a 
new trial far 
e xceſſive da · 
mages the 
Court of 
law would 
take care, 
that the 
right of the 
_ plaiatiff | 
mould not 
be preſu- 
2 by the 
death of the 
defendant, 


identify their caſe with Lady Cavan 3. It was not adverted to in 


* 
., 


the Court of . King's Bench, that there was a manifeſt call of jul F 
tice upon them to have dene more; and I am entitled to fay ſo 
upon their ordinary practice; takiog care, that inquiries Mall not 


| prejudice the ultimate rights of parties by the effect of their rules, 
operating as injunctions. If a verdict had been ohtäined in an 


action for damages, which that Court might think exceſſiye, they 
would hardly grant à - new trial Without taking care; that the 


plaintiff in the interim ſhould not loſe all benefit of the verdict by 


the 


E 1 in the aſe of Lord Dorchefter 00 and a TEE 
man in the weft of · England. It would have been perfectly juſt 


terpoſed. That however was not added. 

amine, whether it was neceſſary, that the judgment | in the ejet- 
ment ſhould. precede the action for meſne profits; but if it was 
1 ry, the plaintiff could not avail himſelf of the judgment, 

sffirmed/in-1795,'08 account of the bill filed in this Court; inſiſt- 


of the circumſtances, making it equitable, that he ſhould not avail | 
himſelf of his legal rigbts. Upon chat ground the 3 
ns obtained. If that injunQion was not capable of being main- 
rained at the hearing, and it was not ſuggeſted to the Court to pro- 
vide againſt! ecident as to the meſne profits, 1'cannot agree, that 
it is the plaintiff's fault; becauſe he does not aſk enough. It is 
_ the duty of the Counſel to inform the Court; and if they do 
not, and the Court happens not to have added upon its informa- 
88 p as the point, which it it ought to hape reached, it is bound 
| to relieve the party, as far as it can, from the injuſtice, to which 
the ſhortneſs of its proceedings may have expoſed them. If upon = 
che application for the injunction the queſtion had been put, he- 
ther the Court would expoſe the defendant in that cauſe to the 
: Hazard of loſing the rents ang profits of the premiſes: by the death 
or inſolvency of the plaintiffs, and the Court had been reminded 
of the Juſtice due to the defendant in its full extent, it is impoſ- | 
I fible that injunction ſhould have been granted, without: the terms, 
5 that a fair rent for the premiſes ſhould be brought into Court "YG 
time to time, that the Court might be in poſſeſſion 'of a fund, 
that would enable it to do Juſtice, wh hatever accident might ns 


in this caſe to have ſaid, che defendants ſhould put the plaintiff in 
the ſituation, in which he would have been, if they had not in- 
1 deo not ſtay to ex- 


ing, that notwithſtanding the recovery at law ſtill it was againſt 5 
conſcience; that the plaintiff ſhould have the poſſeſſion on account 
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1 the obligor. 


fays, treſpaſs will not. lie for meſne profits, till the poſſeſſon i $ 


_ recovered, by ejectment. 1, will not ſay, there can be no action, 


founded upon the old learning: but under theſe circumſtances. * 


am not bound to determine that; for, if in the ordinary adion 


for meſne profits che plaintiff might have recovered what he now 
| ſeeks. in equity, and if under the circumſtances-of this caſe he 
has been reſtrained. from proceeding in that action, and all con- 
. views of the eaſe require me to ſay, be would have 
been reſtrained in any other action from receiving them, i ed 
be very hard, that, becauſe he did not make the experiment, 
whether that other ſpecies of action could be maintained, the 2 
Court will give him no relief. If there be a principle, upon h 
courts of juſtice ought to act without ſcruple, i it is this; to relieve 
parties againſt that. injuſtice occaſioned by its own acts or over- 
ſichts at the.inſtance of the, arty, againſt whom the relief is 
ſought. That propoſition is broadly laid down in ſome of the 
caſes, 26 The caſe, in which, the Court would not relieve, though. 
3 dent 1 ay e of a den ſtill, lirikes AS q 


2* 
% 


to exe 1 — — (fry require. Upon, that, prin- = 
.ciple. be would be. beld to do that, Which is juſt $ and, the Cour 1 
duly. acting. with him would compel him to pay the princi al, in- 
"tereſt and coſts; occaſioned by his delay. 7 * may be ſaid, that i as. 
-a, relief given, againſt a plaintiff, coming for relief. 4 conſider 
theſe perſons as (Plaintiffs, aſking an injunRion,, and, impliediy 


ſaying, they aſk A it upon the terms of putting this plaintiff / in | 


F. exactly the ame ſituation, as. if it bad been determined, they 
vere not entitled; + for otherwiſe there i is no colour of Juſtice call- 
ing upon the Court to diſcus the, queſtion, whether they are en- 


titled to equitable. relief. The caſe of a remanet at niſi prius was \ 
put. Af the application is founded in fraud, or concealment, or 
. .miſrepreſentation, I am not prepared to ſay, a court of equity 


might not find the means of relief in that ſort of caſe ; but it is 
very different, where the party applies, not upon his notion of 
0 - what the law is, but upon the fact; to the exiſtence. of which 

- he does. not adminiſter by his conduct. Urea that it ſeems there 
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| erent equi; for Je! is not the act of the artiesz 190 %%fſn Þ 
neceſſity ariſing out of the act of third perſons, afſoctisg 1 
gel abe; not dune at the inſtance of either of ems the 00. —— "= 
" Gaſion* not furniſhed ' by their acts. The caſe rns alſo put of 24 
creditor prevented from obtaining judgment by the uct of W 
Oourt; and the queſtion, whether he ought to be conſidered 7 : 
judgment crrditor. I will not ſay, what the anſwer might be to . _ 125 
tze caſe, put ſo generally. A court of law always takes care, tat A erediter. 
eller ſo preventad ſhall be pit in-the me fituation, a if he n f 2 
dad his judginent,/and-no-ſuch application had been made; and I Seeg. 
er ik every inſtance of an application for at injuaction Jones I 24 
it is ie duty of the Court to conſider, whether the party qught fame bt. 
= to have the benefit of bis judgment; and if the Court de- * 
e Lant ſhould be ſorry, if che Court had not the means 1 
ating hin e ee ee 1 em TY. noqu 93 Fo 71 yo b 1 
i JJ inn Jo. 9611 91 + : 1 1 50 9 5 4 
\ The ground therefore, "upon which thi caſe decided, ip, ithat | / 
bimſelf with ther other!2onuns, The equity A nos ans 15 
ariſes from xr n = paper eh to; 8 5 enen tom 5 OY J 
Abi 5 And, if this ee Os interfered od which a "1,4 
all moral juſtice. he ought-to, ha e had. I had conſiderable doubt, „„ 
how far back the account ought to go. It ought to go back, as 
far as natural juſtice requires. Where there has been an adverſe 
poſſeſſion, a and upon an applicarion”to this Court upon groun 
of equitable' relief the plaintiff appears entitled to an account of — _ 
the rents and profits; if there has" been 2 mere adverſe poſſeſ- A 
ion, Without fraud, concealment, or an adverſe poſſeſſion of a 
fone "Inftraineat, chr blen we Plaintiff could not procesd, ae er, 
5 flieg of ihe; 
ti Court bas aid, the account hall ſe taken only from the time bill, — 
of filin 6 the bill; "for ie u de on fault" not 10 file it fotlef. of eg ene, 
But the queſtion here ere is, not, what relief is ane te the plafntiff N 
| with regard to the period, at Which: this bin was filed but attend. ee 
ing to the circumſtances ſtated by this bill, "forwing" the facts of ent fraud, 


we THR 


the” prior cauſes i in this Court. * F Attending to thoſe” Urcumſances, -iupil white 
| the queſtion is, 3 if it Ways not been for what paſſed in thoſe pat „„ 
_ eauſes, Would not this Plaintiff have recovered from: 1791.5. and wn * 0 8 
90 nat. the circumſtances. of thoſe cauſes demonſtrate, that be Was 3 aſh ben mh | 
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3 8 the title deeds ; aud therefore i 4s: ; entitled to 


* the produce of the property, when ſold; to that debt, which 
He could not prove under the commiſſion, vis. the intereſt and 


expences, in the firſt inſtance, and then in reduction of the debt. 
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e her huſband's death; and that, except , 


zation was made to her, or, that the bad any notice of 6 alert 
this debt, till eight months after his death. She allo. ſtated, that N 4 
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po 116 bin was ; filed 5 executors. to hints Hu e of „ 


Roles of con- 


I pete under the following obſeure will of John Conſtantine, 


Every mord a goldſmith, aſcertained, After directing his debts, funeral ex- 


1 to have effect, | 


1 83 tors, and appointing his nephews Richard and 9 1 n 


If not incon- pences, Vc. to be paid out of his eſtate and effects by his execu- 
„ JT to be his . de n thus P 8 wes 50 15 5 N 


control: 


I two 


| hoo ""Y wo 1 give Sa Sat, all my houſchold 3 _ every. 


rally 1 —— 


flea, tbe 0 deſcription, plate and linen, china, watches, rings, diamonds, 
ow pe. pier glaſſes, images, piQures, and all the books, and my mean- 
| IS 0 ing is that ſhe ſhall have all my cloaths at her own. diſpoſal, aud 


collefiadyber — every thing within the houſe, unto my dearly. beloved wife 
2t is Wo 5 


doubtfal, in Margaret Conflantine, for her own uſe. I alſo give. aud e- 
5 queath unto my dearly beloved wife Margaret Conſtantine upon 
Boy * « truſt during her life the intereſt of ſundry funds now ſtanding in 
| certainty. - my name at the Bank of England, that is to ſay, new 5 per c 
V 4 per "cents. 3 per cent. conſols, 3 per cent. Reduced Annuities, 
2 per bent. Annuities 1726, 3 ber cent. 1mperial Annuities,' Short 
„ © Annuities, Long Annuities, Imperial Annuities, and New South 
Ses Annuities and it is wy. will and deſire that my executors 
4 grant 4 power of attorney to my "(aid wife or to whom ſhe 
« ſhall appoint to receive her dividends. * My will is that my 
- 4. executors ſell ſtock if wanted but what remains unſold to be 
kept in my name until after the death of my dear wife. I give 
my faid wife 2000/7. 3 Per cent. conſols, to be paid her immedi- 
ns ately after my decenſe, provided there is not money ſufficient 
8 to pay her out of monies in hand. I give unto my niece Fanc 
„ « Conflantine daughter of my brother Henry Conſtantine deceaſed 
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"My -3a09l., ſages annuities, n the oath of my. dear, wiſe 1 1 
<« leave, my brother John Conſtantine, of Settle. Yorkfhire 300 ber 9585 2 
% annum. from my death during. his life allowing now 200. a year "Ting 


from the rent of the houſes 1 have upon mortgage and after eg | 
-_ my brother s death 14 give to his, ſon Richar | Conflantine m 48 
4 executor. for ever The chariot and every thing belonging 
« thereto give to: my;dear wife and the proviſion I have made 
3 for ber will I hepe be enabled to keep. i it To each of my 
* executors I give 50/. each as they will be benefited hereafter 
"4: when the ſtock comes to be transferred after the death of their 
% aunt Margaret Conſlantine I leave to Jane Comſlantine my 
„ niece's mother 107, a year during her life and Jane Conſtan- 
A tine s brother Henny Conſtantine 20. year for bis life to com- 
mence at my deceaſe and his ſhare of the ſtock that will fall to , 
. <4, him hereafter ſhall he tied up that he ſhall only have the inte- 
- « reſt during his life and then to come to ſiſter Jane along 
with her ſhare ſhe have with him which is my will and _ 
0 deſire to be tied up for the iſſue of Jane Cunſtantine after | 
«her — * but every one's ſhare to be transferred in ſtock 
The iſſue of my brother Jobn Conflantine children ſhare, and „ 
oo « ſhare. alike the iſſue of ſiſter Alice Moocdbead the ame and „„ 
_ 4 brather William - Gonftantine' children the ſame And this is 73 
ee my last will and. ment ſet Ig, oy and * me ae 1 
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IX <cnfſted of 1200]. new 3 pal centi.: 1000. 4 per cents: 

7000. 3 Per cent. conſolidated annuities: 3 30000. 3. per cent. 

reduced annuities: 5 100. 3 ber cents. 47263, 5000l. 3 ber 

. cents imperial annuities: 1004. per annum ſhort. annuity: 20/. 


ber anmum long annuity; 204, per annum imperial annuity: 
10050 64. 8d. New South Sea anguities: 1100 / Exchequer 
dills. The teſtator was alſo poſſeſſed of leaſehold. premiſes at Settle 
in T hire houſehold ane ane eg. and other debe | 
ie. ,, ind 9 9 5 | 5  _- 
N * Wie 3 * watfisge _ the telt ator ry "MY _ +, 
: wife Margaret, dated the 13th of January. 1769, he covenanted, "70 on 
he if the ſhould. ſurvive: Am, the ſhould have for ber own ule 
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EE he this ind, or -which mould be given tocher during e cover- 
d tue, with all' the Plate, linen, houſehold good ant furniture, be- 
e. longing to Mien ar the titae of his death; and In. cafe there ſhould 
de no iflue of the matrlage '"Kving at ſuch time, then the fould 
5 Hive to her 6Wn ufs three fonrihs of all ſuch other perſpnal eftate 
as he, or any perſon. in truſt for Him, ſhould be poſſeſſed of, in- 
teſted? in, or entitled to, at his dereaſe, after payment ot o_ uebi 
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The EY n- a am at uſt nates! W 
. alk neeefſity of giving judgment upon u caſe, on which the jedg- 
meat cantiet be ſatisfactory to dhe Coen, met. which 1imwſt be 

Jure I wh ddt performing che intention. This deſtator, it appears, 

maſt have norally forgotten the'whole kate cr his:propetty. The 

n felt nes ciecurſtances/ plainly die wing. that af be was oom - 
pPostent to mute a Will, as I mut now fuppoſe, he had mot about 
wan that, degree of recollection, which a2eſtuor diſpoling of bis 

. | property ought have. I oer no rule L can adopt wxcdgaagd 

bn that, which I did adopt ia. Sins v. Doughty (4), and: 

- which I have always acted, via v0 give effect to every word of the 
will; -provided an effect cari be given to it not ineonſiſtent with 
| the general intent of the whole will, taken together; for if the 

general intention ean be collected, it is the duty of the Court to 

adapt every regulation to chat general intent, f two parts of a 
wil are torally*inconliſtent, and cannot poſibiy be reconciled; the 

proper rule, as 1 thought upon that occnſion, and Mill think, le, 

"that the latter ſhall prevail. © Doubis have been entertained, where 
me ſame thing bas been given to twö perſons, whether they ſhould 
not de joint tefiints* but the cafe, to which I allude, is, Where two 

18 Parts ok the will are totally ineonſiſteut; ſo that it is impoſlible for 

ddem to eoineide. Another rule is this: if 4 meaning can be col 
lected, but it is Teſt wholly doubtful, in what manner that is to 


take effect, though I muſt to a certain degree run counter to the 
will, I know no other means than by declaring, as I muſt in this 
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Auto upon "bis marriage. It is plain, the legacy to his wife of 
1 4 per cent. cöfſdls is ncht u ſpecific legacy of the ſtock, 'of 
_ which The was to have the Uividents for her Hife; for he gives 

ꝓftovided there is not money ſufficient to pay her out of the monies 
in band. Upon her legacy there ts tio queſtion. Upon the next 

legacy of 3000“. reduced annuities for a long time I thought it a 
. ſpecific legacy.; ahd Ifduld'tave been of that opinion, if it had 
not been for the preceding legacy of 1000 .; which it is clear he 
id not mean to be a ſpeeiſſe ſegady, by the effect of that proviſo, 


there ſhould aot be ſuſſicient money in hand to pay her the va- - w | 5 | 


laue of that 10000. ſtock ; leaving her in that caſe the diyidends of 


«the 10000. ſtock afterwards I am forced to put- ſome ſuch con- 


 NKruRion/upon it. Therefore 1 muſt hold that legacy of 30000. 
1 reduced /anhuſties not ſpetific 2) but a legaey of quantity. They, 
as to the becqueft of an annuity of 301. to his brother John, ah 
bat immedhately follows that, I defy any man to tell, what * 
? {could mean. I hall only give to this brother that, which Jam 
ſſure the teſtutor muſt have meant ; -that-is, the. annuity of 30: 
And hot Hading that charged; fo 28 to be ure, he fritant it to be a 
| charge upon the mortgage, I ſhall determine, that it muſt come 
out of the general petſonal eſtate. As te Richard Conftantine, I 
onde thought: ita gift to kim of the mortgaged premifes: but 1 
am not ure the teſtator did mean that; and I muſt ſee, that 
. Richard: Cogſhantine is entitled to take for ever that, which his fa- 
ther Was to take for life. After the death of Jh Conflantine 
therefore, [Richard is entitled te a perpetual annuity of 300., but 


not dhanged upon the morttzages. He gives gol. each to his exe- 


2 ating, that they will be benefited hereafter, when the 
oak comes to be eee, after the death of their aunt Mar- 
at: hor but & 
tion, in Which bis executors mould take 3 which might, be ex- 
pPeched 0 follow. Adhering 10 the rules, that provailed in Sims v. 
Doughty, J huſk deotare, tugt the legacy of goooL. reduced an- 
e not ſpecifie; but a legacy of Auantity; that John Conſtantine 
is entitled 40 an annuity of 30 /. ſor his life 3 and after bis death 
3 Richard ee 4s ontitled 0a. enhuity * 550 ee bot 
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rtl. the diſpoſition of the ſock after the death of. the tellator's Wife, | is 
void for uncertainty; and the reſidue i is . of, and if 
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23 kept a tap-houſe in Kennington Lune; and had applied to 
the proprietors of Vauxhall Gardens for a leaſe of chat ground, for 
the purpoſe of buildiog a houſe ; which they refuſedl: but they 
£ agreed, that Digby and Sandbank ſhould take the ground to build 


proprietors of Vauxhall kue w the purpoſe, for uhich the houſe was 
intended; went over it with their ſurveyor; recommended, that 
tables ſhould be put. up for the accommodation of the cuſtomers; 
: and conſented to round off ſome-of the paling of the gardens; to 
make the houſe more publie. After the houſe was opened, the 
leaſe not having been executed, Sandbank refuſed to execute the 
Aeaſe with that covenant, unleſs they would conſent, that this trade 
ſhould not · be conſidered a branch of the covenant; and a memor- 


opened, was prepared by the ſurveyor and ſigned; ſtating, that 
Mr. Blagrave s preſent mode of uſing the houſe ismor any injury 
to the proprietors of -Fauxball, nor contrary toithe- leaſe; upon 
which the leaſe. was executed. The buſineſs was carried on from 
3 f the 22d of May 17905 until the inſunction was obtained, preciſely 
in the fame way without objection. The defendant denies; that he 
"retails liquors ; and that he fitted up any room to accommodate 
perſons coming from Vauxhall: only one ſmall” box | with deal 
tables being placed there, with the conſent of the proprietors; and 
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from cutting down or felling any trees or timber ſtanding Ki” grow- 
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ſettled eſtates, r which grow for ornament in any of the viſtas, 

+ avenues, walks, pleafure. grounds or plantations, - belonging to 

 Omberſley . Court, or to any part of the eſtates, hereditaments, and 
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ad _ none of ppl were „ 1 e avenues Fame; ey 


4 * 
1 'F 4 1 4 
74 5 F 5 35 N FF 5 ; 
} K 5 : 9 


N 77 2 


. 


1 be Wer ana filed in as; ae that the c common 
125 be ſeen from many parts of the grounds ; ; and that parts / 


: Heh eſtate are Err. to the common. 1 ts 


* © # 2 


7 4 x "or? * 
B.A A 0 
= N 3 GG 146 


4 Bs 260 


LOR—W en this Court 1055 upon ſelf to 1 


But 


In arguing caſes of this ſort 


be” 1 this _ 1 cannot 3 PEE 1 _ ng 1 
is to be influenced in any degree by the proptiety of the i injunc- 


If it goes beyond the terms, in which other injunctions 


| have been granted, or the reach of the principle, and-I think this 


"0 injunction does not, the true line of conduct would have been 
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an 


part from che rule of law a8 to waſte, and interpoſe its reſtrain- 
_ Ing. power, vpon "what. is called equitable. waſte, - beyond the 
| rule of law, one duty at leaſt Was impoſed upon the Court; to 
1 define with, preciſion, and accuracy, in what caſes the Court 
| would interpoſe, and to take great care, that in the terms of i its 
| injunQions a a language ſhould be adopted, that might be clearly 
whoſe rights were to be bound at ſuch 
2 peril as. that of diſobeying : an injunction of this Court. 
5 the Court has in all times, upon this ſubjet adopted language ex- 
ccedingly difficult to be underſtood. | 
I haye been aſked from this place, what I meant by; « thriving 
timber, timber-like trees, and ornamental timber ;” "q and 1 have 
. bs Zen able to give any | further anſwer than by referring to 


the language of the Court! in former inſtances, „ 5 
| * a | is | | 


of 


Down- 


SHIRE. 


to have applied to the Court to alter the terms of the injunction, 
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©: injnnfion/is nts. not at liberty to Heller beer a 2 4 
Caurt was wrong in granting the injuné terms, The 
caſe ſtands before me upon this prog =o Fong the de- 
fendaat is within the meaning of this inj unction prohibited from. 
cutting the trees upon Lina common By the terms uſed:in 
this injunction I. underſtand trees very diſtinguiſhable from trees, 
to which the word © ornamental”. only can be applied. Mony 
trees may be ornamental, and yet not within the meaning of the 


words in a procels of this kind <. ſtanding or growing for o 


ment. It is difficult to comprehend theſe trees under the. wards 
4 viſtas, avenues,” Cc. The parties certainly have been alwaye 
left by the language of the Court at great hazard, to determine, N 


What is or is not timber growing for ornament. In Chamber- 


: Jayne v. Dummer (a), the caſe of Mr. Jobnet 60 and his mother, f 
and a great variety of others, perſons of taſte upon this ſubje& 
have differed; and the taſte of Mr. Brown has been ſet up againſt 


te taſte of former ſyſtems. The principle, upon which the 


Court has gone, ſeems to be, that, if the teſtator or the author 


f the intereſt by deed had gratified his own taſte by planting for 


| ornament, though he had adopted the ſpecies the moſt dilguſting 


0 to the tenant for life, and the moſt agreeable to the tenant 3 in tail, 


and upon the competition between thoſe parties the Court ſhould 


ſee, that the tenant for life was right, and the other wrong, in 
point of taſte, yet the taſte of the teſtator, like his will, binds | 
them; and it is not competent to them to ſubſtitute another ſpecies 
of ornament, for that, which the teſtator deſigned. The queſtion, 
which is the moſt fit method of cloathing an eſtate with timber 
for the purpoſe .of ornament, cannot be ſafely truſted to the 
Court. The principle has been extended from ornament of the 
| Houle to out-houſes and grounds, than to plantations, viſtas, ave- | 


nmues, to all the rides about the eſtate for ten miles round. If 


that principle has been rightly applied, it is very difficult in ar- 
gument to ſay, it cannot be applied to a common as well as in- 
field lands; and that the contiguity or remoteneſs, if de fad it 
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4) Jobnes v. Jobnes, Hil. 1797. Other Orders of Iajunction againſt cutting orna · 
1 timber were made in Lord Caftlemain v. Lord, raven, December 1733. Leighton 
. Leighton, March 1747-8. U'Brien v. O'Brien, Wo" dh 1. v. Tr. _—_— 
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te extent of this- injunRion, | Looking at all the eſtates in the 


joining commons, ſevered in many inſtances, the lands being di- 


: 1 * "I the Court pads be Wong as 1 belag now bebt 10,0 


er e 


bot the eſtate, but the pr 
| ſuppoſe. a manor houſe at one fide of the extremity of a very "amine . 
ok eltate z and a common is on the eaſt fide of the bouſe, and 


b ä 
upon chst common the lord has planted. ornamental trees in the Pr 4 


ame form as in the in · field lands upon the weſt ſide of the houſe: 
thoſe trees being admitted to have been planted for ornament, 
Vill the injunction be confined. to the welt fide, and not ex- 
| tended: to the common? If contiguity, which exiſts in the caſe ' 
4 now put, is neceſſary, can it be ſaid, that . there 10 a very 
x {mall lip. of land, a ſingle field, and the owner of the eſtate. — 
5 has been exerting all the providence of his life. in endeavouring — Y 
to purchaſe that lip, and in the hope of ſucceeding has planted .* 
the common, that circumſtance will alter the rule of the Court, 
And prevent the injunction from going to the plantation, admitted 
to be planted for ornament? Is contiguity neceſſary for the whole _ 
of the land, or for a ſmall part? Will the greater or leſs degree : 
ol remotenels alter it? I am of opinion, it will not. I agree, the 
| fadts. of - contiguity, remoteneſs, c. are very fit to be conſidered, | 
when the fact, whether the common was planted for ornament, 
* under diſcuſſion: but if the true concluſion is, that it was for 
ornament, why is not that common to be conſidered as much a 
part def on * to | ho e as aur other me of * er | 
My Sk . * mn 3 is, AY it will 1 | 
| 4 or. timber planted upon the common in queſtion as part of 
the eſtate; and 1 think, the injunction ought to go thus far; for 
= evident, the views of the author of the ornament of this eſtate 5 
Will be wholly diſappointed, if the protection is not afforded in 


north of England, where the country is not in ſo high a ſtate We ; 
cultivation, and in part of Nottinghamſhire, can any man decline 
ſaying, that theſe elumps of firs upon the ſurrounding and ad- 


_ vided in ownerſhip, ought not to be protected ? If the in-field lands 
and plantations are protected, is it not fit alſo to protect that, 
Which is ſcattered round, and is really, part of the ſame plan of 
i improvement? It is impoſſible, that a principle for general appli- _ 
- cation. can depend upon the circumſtance, whether a little flip of 
- | land connects the. eſtate with we: mme, or is interpoſed be- 
. | | 975 tween ö 


operty of the Lord, with common rights, Th, Marquis 2 


272 Ls Caſes in chemin . 
1901. tween n or, whether che common is in won Suppoſe, i it 
. is ſituated on a different ſide of a hill from the houſe: if the ſyf- 5 
8 nk tem of plantation for the ornament of the eſtate embraced the 
8 3 whole circuit of the hill, will it be ſaid, that is not to be protected, 
Hh Save. becauſe it is on the other ſide of the hill? 80, if it is at the diſ- 
nance of two miles: it is a very material circumſtance upon the 
queſtion of the fact; whether it was planted: for ornament, or not: 

but, if it could be ſeen from the grounds, or, if it was the ride of | 

the family for pleaſure, that! 18 evidence, that it was planted for or- 
nament ; and the diſtance is only a circumſtance of fact, material | 

a8 evidence 1 to decide the * whether the trees are 'gfowing f for ; 
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ee wwe e affidavits; tis pen on afford enen 1 equi- 
ad; whether they were planted for ornament ; or, whether the 
effect is ornament, That affidavit alone would be much too looſe 
for granting the proceſs of injunction. But the next affidavit 
Rates, that they were planted in this manner for ornament; and 
£ .adds, that they were bighly ornamental, not only to the common, 
a” ta the ſurrounding” country. That I muſt lay out of the 
5 Gechien ; for there is no inſtance of arguing, that an injunckion 
is to be granted upon that ground, that the trees are ornamental, 
not to the eſtate, upon which they grow, but to the ſurrounding 
country. "Theſe affidavits, which go to the fact, that theſe trees 
were planted for ornament to the common, grounded on the notion, 
that the common is part of the eſtate within the meaning of the 
3njunRion, are met by an affidavit ; which proves, that this Court 
decides at great hazard as to facts upon written depoſitions; for 
the facts are not fairly ſtated by it. The original affidavits, Which 
were confined to the queſtion of ornament to the common, left 
the matter exceedingly ſhort, whether the trees could be ſeen from 
the grounds, forming part of the eſtate, which might or might 
not be connected, not by contiguity, but by approach. They 
would have laid a material fact before the Court by ſtating, to 
What extent and in what degree the common could be ſeen from 
the eſtate, and was ornamental to it. The farther athdavits diſ- 
cloſe the fact, that the common may be ſeen from many parts of 
the grounds; and is with theſe plantations a very ornamental ob- 
jedi; that there are eſtates, part of this eſtate, contiguous to the 
common; and upon the argument [ find, it it is ut diſtinguiſhable 
| | | e | | fro n 
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155 beitbe, Sliiited's in this way; as to which an in- 


__ "Injundion but the ſimple fact, that this common was at a conſi- 
_ «derable diſtance, and that” fingle affidavit, contradicted by a great | 
number of bthers, aſſer 


Hament; and if fo, I mall not inquire, whether they are orna- 
A mental; Which is not An inquiry for me. . I muſt bold therefore, 
_ this junction has' been violated. Tf my mind could by the 
ada its be brought Into doubt, whether theſe trees were really | 


felt from eciding fuch a queſtion” by direaing. an iſſue; taking 
vie that if in the reſult of ſuch a direction the deferidhiit ſhould 
be prejudiced by not being permitted to cut in the mean time, the 
4 pleifitificald u nidertake” to pay the value, if the decilion ſhould 
#6” him: but, attending to the value of the property, and 
— contraſt bet deen the affidavits, and the circumſtance, that i it 
is impolfidle to conceive, why theſe trees were planted, unleſs for 
off arnetit, without" attending to the queſtion, whether they are 
more or. leſs ornamental, I think, the preponderance of evidence 
is in the plainti *s favour; and the biogle affidavit i in oppoſition 
800 it 16 too ſhort even to obtain an ilſue. The value of the trees 
cut "muſt therefore be accounted for by the defendant ; 3 or the 
proceſs of ſequeſtrat ation muſt 805 ; unleſs. ſs you _ bring that fact 
into more doubt. V Ny ade 15 
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i ter this deciſion a Wie" was made on the part bf the de- 
1 Has: to diſcharge all the orders upon a new and diſtinet 
ground; vis. the particular expreſſion of the deed of Auguſt 1798, 
ia the proviſo contained i in the | power to the truſtees to fell tim- 
ber; which, it was contended, ſhewed, that the protection was 


. ute by the parties to be confined to the trees, the fall of 
which would injure, the beauty, of the manſion houſe; and that 
3 inteation being enxpreſely ſtated by. the parties, * injundion 
WM not to 80 beyond, it. FFF 
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1 Lord Cy ANCELLOR— Wich regard\ta, þ condud. of the (partie 
e, at the time they entered into this agreemeny, I. de not h a word, 


| Ai n G him, gag, Be, id, by this deed ue 
upon the e the neceflity, of declaring, that in this . 
worde © without impeachment of waſte” Fanngr admit of che con- 
41 55 ain to 1 175 this ion. as. Ir,nor | 


W_— Having. endeayoured to. cultiyste a habit dot to. weigh the motives, 
8 which induced parties to enter inte a e contract; hen l am to de- 
5 BY upon the legal effe& of that contraQ. The, queſtion, ig a dey | 


25. e to ule terms. according ta their legal impo 


| .of the e deed 3, : and | doubt, whether even thoſe, whole buſineſs it 
| Was to frame the deed, correQly underſtogd_ the effect of it. 


eb . of waſte, upon the deed in general, muſt 


as the law of the land, adminiſtered in. a Court of law, ſubject to 
ſuch reſtraints, to which that law is ſubject, as adminiſtered j in a 


| thoſe reſtraints. With reſpect to the queſtion, whether, there is 


can do thoſe aQs, which. in general a tenant for life expreſsly 
5 without impeachment of waſte is entitled to do, becauſe, ſfome- 
other perſons are authoriſed, after her death to cut. timber. under... 
a particular terms ſpecified in the power of the "truſtees, 1 do 


_ havea power to-day, becauſe another party has a power capable 
of being exerciſed to-morrow. The whole muſt be taken toge- 
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ueflic on of, Jay, whether, theſe, Parties, either in a ftrict ſenſe | 
mig unger Lord Sandys, or thoſę, unger hom he 
48:88 eshidtte ſenſe, though, not ſo firift'a ſenſe, claming/vnder 
im, iber, is, holding the eſtate between. den eee to ſome 


PW, 


am "feed 0 75 fy parties. in the, r a e of chi 9500 


re 3:though 
I am perfee eQly. fatisfied,. none of the parties ynderſtogd, the; terms 


Jay, 


This at leaſt. i ig cl clear. ; that Lady Sandyy, clajming.an eſtate for life 


be underſtood upon the deed to claim that eſtate with ſuch powers 


Court of equity, gives her, as to felling tiber; and neither 
party can allege ſurpriſe in finding their legal ＋ 6505 affected by ; 


context. enough. in this, deed. to authoriſe me:to. 1ay, the, defendant, 


not know, that it -is a neceſſary inference, that one party ſhall 


ther. The conſideration, upon which the plaintiff may be ken 
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3 Ne Court would have permitted the truſtees to execute 
Abeir. truſt by cutting timber, wont ati * hoy were truſtees 
# without impeachment: waſte; night 

Court would fay, that biviay a diſcretion n muſt ac. in their 
| truſt, as the Court itſelf would act. There is no pretence there - 
A fore to ſay, that limltalith weld Tit"\the ordinary caſe enable 


them to cut timber much. leſs that-tpeciel. of timber, which a 


tenant for life unqueſtionably might have cut. But, whatever 0 


way be theſpxtent af tat power it ig a power veſted in küſtech; 

and; it 18 new argument, that bẽtauſe powers larger i in terms ar 
given to tiuſtoes, it neceſſarily follbwy;that perſons, Bare" 0 
Fe truſtees, are tao have tights as extenſive; though given it eld 1. 
beral terms. The principal object of the, truſt was to make the 
eſtate of 5 and Lady; Dotogſbire & onerate the ifiheritace 
from, thoſe 9 Ml ebts,, 1, am ARS from. being! ſure;:thatithi>Courr: 

would s allow them poneceſſarily; to execute their ours; even 


when the right to exerciſe them ariſes, otherwiſe than chis Curt 


thinks a provident execution, and far from admitting, that it 
would he ig the breaſt. of the truſtees at the inſtanbe of the plaih- | 


uf to cut 'groamental-xjmber and, leave the othef. The Court 


would, I think - direct men, to eut that, which, was not erna- 
mental. But tl T 


e of the troltees 45 to, the times, and manner of cutting. 
They ſts 1 B 


between the Theory of the inheritance and tha exon 
for life. I do not ſay, if a Provident a 


F treating. the : ſtate Was g TS * ; 

3 to call upon "the 2 5 büt the Court wald at kal 3 them 
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4 that the refidue of money to ariſe by a ſale of eftates of the f 
teſtator, which had been directed, ſhould be applied in pa. ment to 
the ſeveral creditgrs named! in the Report, or to the perſonal, repre- | 
ſentatives of ſach of them as were or might be dead, of what had 


been, or ſhould be, reported due. The Report ſtated, that the ſe- 


-veral ſums mentioned were due to the ſeveral ts or r the 


perſonal repreſentatives of ſuch as were dead. 
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Mr. Path moved, A the Rader might alter his report 
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: Toll Cant os what ta does the practice 


9 3 If choſe perſons are the Proper repr eſentatives, the Maſ- 
ter ſhould have done it without a 1Pe« 
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not, 1 will not direct him to annex the names of perſons, who are 
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* bs e was: 110 3 which, it was PAY would 3 the 
1 1 9 but the next day the motion was repeated; Mr. Pem- 
berton obſerving, that the order, as it ſtood, might be a ſurpriſe on : 


the Maſter and the Court; and referring to Swert v. Partridge (a); 


and Upton v. Lord Ferrers (5). In the latter ſeveral ſmall ſums 


| were teported due to a number of ereditors; who had obtained 


e adminiſtration ; and bo 2 al application, that the. ole 
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= Wesch mie 5 _ to the Solicitor, who 1 was 18 obe _ 1804, 
of the executors of the debtor, he undertaking to diſtribute, f it was . 
0 ordered. Another caſe Was mentioned, which was firſt before Se, 
' Lords Aluauley, when Maſter of the Rolls; who wiſhed to conſult 
che Bend Guahcellor; andithe order was made by his Lordſhip at 
the Seub after Haſt 2; lary. Term. The Lord Chancellor applied to 
de Barz and it was Haid, the practice had been eſtabliſhed to the 
extcht of the ſum of 400: but Lord Thurlow. being deſired to go 
beyond; that ſum refuſed to diſpenſe with che prerogative admi- 
* wherever it was neceſſary from the circumſtances, It | 
was alſo 1aid, that in Upton v. Lord Ferrers, the receiver © made the 1 
ſtrib ee there was no e 445 
N 815 L014. An LY ors ve if 
Lord eee * pon GPA CR can ins es dif- : 
penſe with the proper adminiſtration? Suppoſe, in Upton v. Lord | 
Ferrer: after the diſtribution it turned out, that the effects were 
1 more than had been expected by the recovery of a a debt ſuppoſed 
do be bad, and x prerogative adminiſtration had been taken out: os 
would not an action lie by that -adminiſtrator againſt the perſon _ 
who'had received the money? Is the Court to make an order di- 
rectly in oppoſition” to the law $i Where am I to ſtop ĩ It may be 
ſaid hereafter; that a provincial. adminiſtration i is too great an ex- 
pence; and therefore the money n to be pay to For. next t of 
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_ Cooper into partnerſhip. That partnerſhip was diſſolved by parmnerhip 
3 dated the 3d of November 1798 ; under which the build. J*Yee2 twor 


one retiring ; 
"pc premiſes, ſtock f in trade, debts, Fw am were nen to 2 ee 


ſhip property | 
.to te ER ind A a bond i the fa 5 We a 3 of let 3 the debts; ie 


ae conti oed the trade” ſeparately a year and a half; and then became a bavkrupe. The Lord 2A 
_ Chancellor was of opinion, the joint creditors had ng equity attachipg upon pattnerſhip effect: re. 
cg in ſpecie ; ; and at all events ſuch a claim ooghr o de by a bill, not Li Prin 
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them; upon which à petition was preſented to Lord NM, 
"og whb made ati order, that the joint creditors. ſhouldl be at liberty 
to prove; with the uſual directions for keeping diſtinet accounts, 
Lud an applicaion' of the joint eftate-to: the jolat debts, , 
foparate eſtate to theſeparate debts. At a meeting for the purpoſe 
ol declafiag 4 dividend the Commiſſioners. poſtporied the. divi- 
dend] in order to give an opportunity of applying to che Lord 
Chancellor; in conlequehee of which this petition was preſented; 
praying, that the partnerſhip effeQs remaining in ſpecie, and poſ- 


. . Cooper by his affidavit Rated, that all the Joint creditors knew of 


tebts Nee 19 . 43 EE 31 3 15 5 
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. - By 1800 
: Geer covenanted to pay the partnerſhip debts then due, and to 


venanted not to carry on the trade of 'a brewer for 20 years 
within 20 miles of Ehem. A bond for 300 


Cooper by James Cooper and his father, as ſurety. In purſuance 


_outſtanding debts, and other effects, were. valued by arbitrators at 


tiſements were publiſhed ; and the deponent after the diſſolution 

received many debts dug to, the partnerſhip ; but paid more on 
0 account of the partnerſhip. His father by. affidavit ſtated, that he 
++ + paid the intereſt of the bond II. mow intended « to * we 
Hb aria 0 when due. 1 Sane 
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on ee w. Thomas 1 n ae We | 
April 1800 4 commiſſion of baukruptry ifſaed 
led e, ber under which the joint creditors attempted 
to ptove their debts; but the Commiſſibtbers refuſed to permit 


ſeſſed by the aſſignees, may be 15 23 . Wees 
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ne diſſolutiot Ng parties. 8 to ide * 
abel to by mide of the partnerſhip property; and James 


indemnify. Thomas Cooper againſt them 3 and 7 homas Cooper - co- 


01.1; the calculated 
value of the partnerſhip property aſſigned, was given to Thomas 


of the covenant the partnerſhip property, conſiſting of leaſes, the 
premiſes, where the trade had been carried on, ſtock, implements, 


20301. after charging all the partnerſhip debts then due. Fames 


the diſſolution and the aſſignment of the property ; that adver- 
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dre Rimill ate . Cullen for the e and Mr. Jl 
. Thomas Cooper —If one partner can, by aſſigning all his in- 
tereſt in the effects prevent the joint creditors from going againſt | 
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I 4865 to aide the effects, and: carry on baßmels n By 1801. 

| this agreement between. the partners the whole fund of the joint Mz 

-ereditors is taken away. Upon the principles, upon which the Nuria. 

effects, Joint at the date of the bankruptcy, are applied to the 5 

joint debts, effects, joint at the diſſolution of the partnerſhip, ; 

and remaining the ſame in ſpecie at the time the commiſſion 

iſſaes, mould be conſidered joint property. The ground is, that 

eredit has been given upon the faith of the joint property; and 

it is a fraud upon the perſons giving that credit to apply that 

funch do the ſeparate ereditors, truſting only to the individual and 

to dhe ſeparate effects; and that ground applies equally to this 

caſe; Until the partnerſhip accounts are taken,” there is' no. ſepa F 

rate property but in the ſurplus after paying the partnerſhip debts ( a}: < 1 TS I 

_ the cdrom ſtanding in the place of the bankrupt. The joint 1 

creditors therefore have a" mediate, if not a direct, lien upon A 1 

Whole of ee effects. At law the partnerſhip cred © 9 4 
under a commiſſion; taking _ | 


tors have more advantage than un 
1 effects excluſively, and the ſeparate effects with tie og 
_ ſeparate creditors. © What difference ariſes from the circumſtance, | 
chat the partnerſhip did not exiſt at the time of the: bankruptcy? „„ 
That is not ſufficient to take the caſe. out of the common rule. 
4 . Weſt v. Ship (6) it is laid don, that upon a diſſolution by f 
en or by time the partner out of poſſeffion is not diveſted 

_ of his property in and lien upon the partnerſhip effects. The 
remains to an account of the partherſhip effects; in 

e firſt nem ee is che payment" of the partnerſhip 
dlebts. Phe po that. partners can as between themſelves' by 

* or eee alter the pürtner vip ſtock; ſo as to affect 
tes tighes of third vperſons; cannot de maintained. Why have 
* an equal right in the fame: manner to diſcharge their 
perſbus by ſuck act or agteement ; eſpecially, if wich the know- 
dez of the eee ee but Heath v. Faval (e thews, _ 
eireumſtanee will net bind them; the tra ion" being „e 
eee. That an actual afſignment and Aiveſtivig Part. 
: Jetty” Gut of one patter will not defeat the right 
e partaorlllip effects, is Proved by er parte Burnoby (d). 
No ee ov" png ar the wee 8 
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Cutes in © ancery; | 


2 1 G this 1 was 1 property; and gave n everdingly „ 
Z it muſt therefore be taken, that they knew, it was not. The 
aſſignment is made upon condition, and ſubject to the payment 
of the partnerſhip debts. A conſiderable r * oi e 
5 * CO” on 1 j ane are not e 1 * Dn - 
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Was ever made before under ſuch circumſtances: a fair diſſolution; | 
3 an aſſignment by one partner of all the effects to the ther; 
and trade carried on by that other; and at this diſtance of time, 
* the petition before the late Lord Chancellor there was no 
debate; and the ſeparate ereditors not appearing, and Thoma 
8 conſenting, the uſual order was mide; The circumſtance, 
that part of the property conſiſted of debts, acc. no difference. 
| Thomar:Owjers is a ſolvent partner, endeavouring to get what be 
can throuphi the medium of the joint creditors. It is perfectly 
immaterial to them; for he is ſolvent; and able to pay them. 
The petition is in truth his. 16 this wag not a complete aſſign- 
ment, it will be impoſſible to draw. he Une. Why may not 
_ Joint: creditors ag well at the end of 20 years fix upon houſe or 
. any ſpecific. article, once partnerſhip. property, 2: Certainly fraud 
will vitiate tranſactions of all ſorts : but this would be: a; fingular . 
band: for if the bankruptey does not follow ſoon enough to pre- 
vent the joint creditors from enforcing their remedy at law, the 
ject cannot be attained; and it is only in bankruptey char the 

queſtion can ever ariſe; for at; law the joint ;creditor takes joint as 55 
3 as ſeparate property; % and the diſtribution: takes place in N 
beten only. . The object · of ſuch a plan muſt be to ſerve 
the ſeparate creditors, not the partners themſelves; and the bank- 
_ ruptey muſt follow ſo immediately as to prevent the creditors 
from purſui uing their remedies at Ws. There is no pretence of 
fraud. The conſideration Was a bond; but the gueſtion is pre- 
_ ciſely- the. ſame, as if it was paid in n The trade was carried | | 
on a year and a half; and there is nothing to ſhew, that any one 
| looked on T mat 8 a partber. The effect would be, that, until 
all the joint debts are paid, there never-could' be a complete 
| aſſgument 8 one = Pine to 1 ms how yn | 
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rallied may 1 defrauded; u 1 to what they ſee as . 


parate property. Caſes infinitely ſtronger occur in daily practice; 


28 the caſe of Sbalgſbaft, Stirrup, and Saliſbury. One of three part- 


ners by arrangement between them happens in the courſe of trade, 
he living in London, and the others 1 in the country, to get into bis 


poſſeſſion a quantity of goods. A commiſſion of bankruptey 


iſſued. Lord 7. hurlow ſaid, he could not take accounts between 5 
the reſpective partners: but finding the effects i in the hands of 


one, W whatever might be the demands of the others, or the con- 
ſequences to the Joint creditors, the goods were the ſeparate pro- 
perty of that one; and muſt. be applied to his ſeparate debts. 


There it happened by accident, that a conſiderable. part of the 


partnerſhip ſtock was transferred to one of che partners: not by. 
an actual aſſignment for conſideration, as in this inſtance; which 
| is in effect à purchaſe. There is no ſound diſtinction between | 
this tranſaction and the ſale of partnerſhip effects to any other 
perſon, a ſtranger.” After the aſſignment Thomas Cooper, in whole. 
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diſputed; that a partner put out of poſſeſſion, hilt hy Fr . ; 


38 right: what, were 


of time, 


ment or effluxion 


8 not loſe 


8 partnerſhip, effects at that time Rill remain ſo; > but I. ord ro. | 


wille never ſaid, that. notwithſtanding a dale of the partnerſhip 
| eſe, 9 a ; 


they remain ee 


ſome but it may change the prop: erty goods 
Percival has not the leaſt relation to e of There, was no 
- agreement to give up the joint bond. The party therefore had 
à tight to enforce it, notwithſtanding. his giving time to sir Ste- 
pben Euant. In ex parte Buri 5 it does not appear, 


ode af ihe partners had gone out: nor, when Criſpe commited ; 
been prior to the 


the a of bankr uptey ; which might mave 
aſſigument. That aſſignment l merely. of the ſhare of one to 
ie other, got attended with, a; 5: didolution.of the partnerſhip,; 


Which ia this. caſe. was nav diflolxed;,jand the ſhare legally 8 
aſſigned. The partnerſhip ſubſiſting up to that time, there was a. 
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cution is delivered to the ſheriff. At the date of this deed there 
was neither ad of bankruptcy nor exeeution. There being no 
nen e at law, what objection is there to this deed, public, 


aſſignees of the ſeparate eſtate might be 
ſium, not to take it out. Lord Thurlow there eftabliſhed the Fule, 
that, unleſs there was a tranſmutation of the eſtate: by fraud, the 
c.teditors muſt take it, as it happened at the time of the bank- 
ruptey. That rule has been ſinee acted upon in other caſes, and 
the law is eſtabliſhed, that the date of the act of bankruptcy is the 
cowmmencement of the lien; and until then there is no lien. At 
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property; chat hie cont 
and Mak he laid out cb 


he reecveck But the Cafe is not to be decided upo „ 
ſtances, but om the legal right of the creditors. The: aro 
perty Was liable to chett execution, but in eommo 

property. But "ſuppoſe, a ſeparate ertditor had obtained à prior 
judgment and execution: could bar have . 6 pete 
1 b eee er of a a Joint ereditor?”- VOTER: WMS 5, 
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- Caſes! in Chaneery: C 

With RO to the lieb, in the caſe of Lodge and Fendal, to 
e your Lordſhip has referred, Dr. Fendal had paid 10, 00“. 
into a banker's hands; and immediately after wards Lodge ſtop- 
ped payment. The utmoſt contended: for there was, that the 
at liberty to prove that 


law there is no lien upon the effects of the debtor, until the exe - 


„and upon ho 5 ue conſideration? 7 


onvey all the property to Jumes Cooper. 


neceſſary. It is not neceſſary i in ſuch a 
© en that the ſeparate creditors truſted: to che apparent 
ock. To what elſe could they truſt? Famer Cooper 
tertained of his having ahy partnerſbip 
Ret debts to the ameum of 5000 7. ; 
derable ſums upon this very property; 
and that H paid! partnerſhip debts te the whole andoutt: a ee | 


on with any other 


ed wm 
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anne v. ae alſo referred to by 3 8 
1e Burnub ; whether under the 
fe Was a fight to: diſtribute the joibt pro- 
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cuts tn Chancery, | 


tholeccaſes. the queſtion. was 8 e is or is not Want ptopeny: 
but as tO 1 e ee . . hy 7 if . 9 \Þ e 44 þ "EE PEE 5 FF 8 *. det 
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Ar. Numilly in ret —Though this order was not made by 
Lord'Re/5ipn":upon argument, it certainly did not paſs as a mere 


matter of courſe. This muſt be decided as a general caſe. There 


a very cnſiderable amount. None of thoſe debts could be eol⸗ 


the bankruptcy, and now, of the aſſignees. 
Was not to make Jamer Cooper the legal owner: 8 an equitable in- 
tereſt only could” be transferred, ſubject to all equities, and there- 
fore to the equitable' Hen upon the covenant to pay all the debts; 

to which theſe. outſtanding debts; as well as the other property, 
were Hable. The joint creditors claim, not by way of lien, ut 
as having by the rules eſtabliſhed 1 in this Court an equitable claim 


to the caſe of a partner dying; in Which caſe all ſurvives at law 


| would direct an account of all the debts at the diffolution. So, 


long to the aſſignees: but the Court conſiders them truſtees ; as 
be was, So in this caſe the bankrupt was a truſtee for the j Joint 
1 creditors after the diſſolution of the partnerſhip ; : as both were be- 
fore. The caſe of Lodge and Fendal ' Is materially diſtinguiſhable. 
la this the whole fund of the joint creditors i is done away. In 
chat alſo the queſtion x was not. as to ſpecific effedts, but A ſum of . 
money paid i in by one partner. Theſe petitioners only fay, theſe 


The ground of this claim is upon the alligument, not the diſſolu- 
tion; which 1 is immaterial : but how can one partner aſſign all his 


poſe, the perſon going out i Is infolven t 
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die of. diſpoGog of joiat property: under a ſeparate ,commiſfion wy 
without. xbill, or the appearance of the other partner. But in 


upon the joint property, in preference to the ſeparate creditors, 0 
until the former are paid 207. in the pound. There is an analogy : 


to the other: but this Court either in a ſuit or in bankruptcy 


Where an executor becomes bankrupt : all the effects would be- : 


a effects ſubſiſting 1 in the hands of this partner ought to be 
applied. Ex Parte Burnaly 1 is an expreſs deciſion upon the point. 


7 775 
2 | 


is one very important fact; that there were outſtanding debts to . 


lected büt by action in the joint names of the two partners until 
The effect therefore 5 


property to the other without a diſſolution? As to the fraud, fop- | 
2 a caſe ee likely | to 8 
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 _ applies to n, to be new in its eitvumſtanees. Fherefore, 


if was of opinion,” tigt the petition could be ſupported, I ſhould 


5 be very unwilling to expreſs that in bankruptcy! ;' where my opi- 
nion would not be ſubject to review. If the caſe I have mention- 


ed has decided the point, there is the authotity of Lord Hurabicle 


upon it; which would weigh down. the moſt conſiderable doubt, 
that I could be diſpoſed to entertain. 15 feel great diffieulty in 
_ complying with the prayer of the petition ; and, when TLread it, 
was ſtruck with it, as a new caſe; and as one, upon which I do 
voteelesdy ſee my way to the relief prayed... 1tis the baſe of two 
partners; who owed ſeveral. joint debts; and had joint effects. 
Under. theſe circumſtances, their creditors, who: had a demand up- 


on them in reſpect of thoſe debts, had clearly no lien whatſoever 
upon che partnerſhip effects. They had power. of ſuing, and by 


proceſs, creating a demand, that would directiy attach upon the 


5 855 Warpe elfecks. But they had no lien upon or intereſt in them 


in point of law or equity. If any creditor had. brought an action, 


; the action would be joint: his execution might be either joint or 
| ſeveral. He might have taken in execution both joint and ſepa- 
rate effects. It is alſo. true, that the ſeparate creditors of eacl 
3 bringing actions might acquire a certain intereſt even in the part- 


ch, by 


nerſhip effects taking them in execution in the way, in which 


| ſeparate « creditors can afſeQ ſuch property. Bus there was no lien 


än either. The partnerſhip. might diflolve 1 in various ways: firſt 
| by death: 2dly, by the a of the parties: that add extending to 


nothing more than mere diffolution ; 3 without any ſpecial agree- 


ment as to the diſpoſition of the property, the. ſatisfaction of the 
| debts, much leſs any agreement for an affignment from either of 
the partners to the others. The partnerſhip might alſo be diffolv- 


ed by the bankruptcy of one or of both, and by effluxion of time. 


I it diffolved by dearh, referring to the law of merchants and the 


well known doctrine of this Court, the death being the act of 


God, the legal title in ſome reſpects, in all the equitable title, 

| would remain notwithſtanding the ſurvivorſhip ; and the executor 
would have a right to inſiſt, that the property ſhould be applied ; 
- - ro the partnerſhip debts. I do not know, that the partnerſhip 


creditors would have that right; ſuppoſing, both remained ſolvent. 


80, upon the bankruptcy of one of them there would be an equity 
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78 Ss _ Ie e ilan he could ; ; and conſequently bücken ans the 190 4 | 
| partnerſhip debts are paid. 80, upon mere diſſolution, without | kx} parte 
; * A ſpeciaPagreement, 1 or a diſfolution by effluxion of time: to Wind 2 FIN. 
auß the accounts the debts muſt be paid; and the ſurplus be diftri= - e 
buteck in proportion to the different intereſts. Tn all theſe 4 N e 
the equity is not that of the joint creditors, but that of the partners Wy 
wick regard to each other, that operates to the payment of the mn 
* partnerſhip debts. The joint creditors muſt of neceſſity be paid 1 
in order to the adminiſtration of jultice to the partners themſelves. . 7 
When the bankruptcy of both takes place, it puts an end to the 1 9 
5 pertnerſul certainly : but till it is very poſſible, and it often hap- „ 
0 pens in fact, that the partners may have different intereſts in the LE. A 
furplus; an aud out of that a necelſſity ariſes, that the partnerſhip 7 
Auebts muſt be paid : otherwiſe the ſurplus 'cannot be diſtributed „ 
| according to equity, and no diſtinction has been made with re- 1 
belege to. their 1 7 78 whether 1 in | different Feten, e | 


ene 


5 i * and joint 1 : FO the Ae in all of them, 6 
3 from the great caſe of Mr. F. ordyce (a), ), has been, that if the Court „ "2 
A ſhould ſay, that what has ever been joint or ſeparate property ſhall „ 0 l - 
_ always remain ſo, the conſequence would be, that no partnerſhip 1 " 
4 1 could ever arrange | their affairs. Therefore 2 bona fide tranſmuta- 
BS tion of the Property 1 is underſtood to be the at of men adding 
dich winding up the concern; and binds the creditors ; and 
"therefore the Court always lets the arrangem ent be, : as they { ſtand, 
| Ke: at. the time N the commitipn, but of the 4. of Lal 


” / Thomas Conper is s ad witted to 'hs 1 He lh Bas no 
5 6b equity, as i the partterſhip, had been diſſolved by bankrupt- 
ey, death, effluxion of time, or any other circumſtance, not his 
own act. But he difſolves the partnerſhip a year and a half ago; 3 

3 and, inftead of calling upon theſe effects according to his equity | 
dat tie diflolution to pay the partnerſhip debts, he afigns his i in- 

| to the other, to deal as he thinks fit with the property, to 

4 the world reſpecting it; deſiring only a bond to pay a 

1 given value in three or four years, Therefore he or his executors 
_ . could not ſue. If it was neceſſary for the ereditors to operate 
4 their relief e his ys” he has no * 11 f is then ſaid, = 
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aſſignable, at law; for. inſtance the debts: but as between he twoůũů 
Coopers they were the property of the bankrupt ;; for debts Ate 


Within the. ſtatute of King James (a] 3, and, if left in the order and 
5 diſpoſal of the bankrupt, he is proprietor of the debt. Therefore 


Thomas Cooper, could never ſet up the iaſuffieiency of the legal 
operation of the aſſignment againſt, his own deed. The aſſign- 
ment was not made ſubject to. the. payment.of the debts,. but in 


f conſideration of a covenant, leaving. no. duty upon. the property, | 


but attaching a perſonal. obligation upon the aſſignee to pay the 2 


« debts. . | The creditors, therefore cannot reſt upon. the equity of the 


5 partner. going out... 1 I Was ſtruck with the argument of i inconve- 


nience: : the 1 inconvenience on all ſides 1 is great. i To fayt this ſeems 
to me a monſtrous propoſition: that, which at any time during 


the partnerſbin has been part of the partnerſhip, effects, ſhall in all 


future time remain part of the partnerſhip effects; notwithſtand- 
ing a Bona fa. act. Suppole, an improbable caſe, that, the partners 


in Child 8 houſe choſe. to Hift their chop from 7 em ble Bar: to the 
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welt, eng d of the town. ; 3; aud that. .boule, no the property. of the 
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parineribip, was Yond fe Bought by one of th the \Partyers; 1 and the 


eb i; 


money Was inveſted. ip the purchaſe. of the r new b houle' 3 1 in which | 
| they were gaing to reſide: ſuppoſe, a ill more improbable caſe, 


2 


5 chat a year and a half or ten years, afterwards they became bank- 
9 55 rupt: would. that houſe be part ak klle Aae effects? It 
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would be lo, if it remained without the legal intereſt being paſſed, 2 
or without any "equitable: claim, taking it out 'of the reach of 2 
0 legal execution: büt where the effect 1 is a bond de tranſa ion of 


2 in that caſe was not ot given u 


this fort, if it were held at any time afterwards to, be, partnerſhip 
Property 1 not for the purpoſe of ſatisfying demands of the partners, 


Or of any creditor, who cannot otherwiſe. be ſatishied, but to enable 


them to undo all tbe intermediate equities, commer ia al.tran{aQions 
could not 80 on at all: It would be much leſs \ inconvenient 10 


exawine the bond jy of er eisen a 
LaQions hall, never take place. e 5 
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"is 1 and refuſing to part with it; no n can n be 

made againſt the; coneluſion ariſing from that. Hankey v. Garret 
is alſo! very different. There che partnerſhip was diſſolved by 
- bankruptcy or by death; and there was no actual transfer of e 
property to take it out of the reach of legal execution. Lam 
un willing to make any obſervation upon Burnaby's caſe. I * 
not know how: to underſtand it. Whether there was any n 


— nnd ; 
Ex parte 


ſpecial : in the aſſignment, > cannot find. Out from the report. nh” * : 


ſhall endeayour to fin d the papers. It looks very like t his caſe 3 


it it is in ſpecie this caſe, as an authority I ſhould think myſelf 


bound to ſubmit to it. But if it is not in 


ſatisfied, it ought to be given, if at all, in a juriſdiction, where 
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iünſurance ſurance broker at Mancbg ger; and was employed by the 


broker for a 


no 11 Sw from time to time to effect inſurances upon ſhips, 
money paid goods, Wares, and merchand oh b ums of. money 
by him in on account thereof; and se undd ds ch inſarauee broker 


and received 
En to divers ſums of money for his commiſſion upon effecting. eh 
of the defen- inſuranets, andivtherwiſe reſpeRingithe ſummez ui the money re- 


dants, and 


money dus gdνν on atcount: thereof, and for poſtage /of Letters, and —_ 


to him for 
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Gerenus in elleQing the iure Weng, nnd that che defend- * 
| ants were alſo indebted in divers ſums of money upon — 
* | led:t0 the Pla uff in the uſual courſe of buſineſs. 
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we je inſurance wr ers, in ph baden, which hy tranſact for 

rchants at Liver bool. or in any other part of the county of 
e to be An one month from the 8 upon le 
ods, web: are Jnfurgy, i 


40. > dn. the j es, &* the rede to: the. an of 
be policy, and to apply to ſuch under writers for payment of their 
TT and, at the end of that month, and not before, to 
accept bills, drawn. upon them by the. perſons,; for whom they 
effeQted fuch inſurances, for the amount of ſuch loſs. until the 

end of four months from the day, upon which the loſs. was aſcer- 
wn aud the documents found ſatisfactory; and ſuch cuſtom 
has been always adopted, and acted upon, by. the plaintiff -i in all 
bis dealin s with the defendants; and they have conſtantly. al- 
| lowed the plaintiff the ſaid ſpace of four months for 'the payment 


of the amount of the loſſes until the commencem ent of the 
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The bill hen ated. loſſes, upon lip ae 
bythe plaintiff for the:dlefendants: one ſettled upon a the 7th, 


iid, cuſtom; ould. be payable. who, os how the 7th and zh 
Nevember:z that no account. of the ſaid dealing was ſtated be- 
em | the ee and-defamdante 3 ; but an ation was brought 
by the def ember; in which they held the plaintiff | 
40 Walser 4783 eee a5 qhapgh the money due in reſpect 
of the. ſaid loſſes was not due until February; and the defend- 
ants had not drawn upon the plaintiff; and the defendants at the 

ime,of the action brought were, and now are, indebted to the 
e in a much larger ſum on the accounts before mentioned 
# by virtue of 9 notes; one, 
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Bran the ſame date and for the ſame time for 650 L.;  atiother;dated the 


of Onobes 1799, * 1 anichilts Aer Ge for 6064 1 Aide ef 


18th of November 1799, at i 5 months after dates for 54407 165.; 
all indorſed to the plaintiff; and on account a large balance would 
be found due to the Plaintiff. The bill men Rated: applications 
for che ſums paid for pre niums, commiſſion,” ec. ; chat the de- 
fendants chreaten to proceed to trial; well knowing, that the 
Pfad canno obtain adequate juſtice in the faid ace with: out 
an account, and cannot recover therein the balanee due to kim 
from them, as aforeſaid; and prayed an account of the ume ok 
8 mobey paid by the plaintiff for and on account of the defendants 
n reſpe& bf the inſurances effected, alſo the money due to him 
for commiſſion, and otherwiſe reſpeRing the ſame; and the money 
received on account thereof, poſtage of letters, and the other ſums 
of money, paid, laid out and expended,” by him on their account 
about the ſame, and atfo an account of the money due ts him in 
reſpet of the TRY notes, of the feveral ſums of money he 
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Arr. en and My. ee in an if the SIR 
Thie bill ſeeks a diſeovery and account, not of money the defend - 
ants have rec ived, , of with the receipt of which they are ac - 
quairited, but of money Pad and received by the” plaintiff on 
account of the defendants for premium een ae 3 
him for them, alſo of money ue 
notes, alſo money received by | 
of loſſes,” and money que to h for comtmiſſion, and paid by 
dim for poſlage of letters or otherwiſe on their account, With 
_ reſpe& to the cuſtom © alleged it is impoſſible for this 
decide. All theſe ma ers muſt ee notice of ſet-off, | 


. een on account | 
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* _ 

o not reco a wy ( | ' 7 

1 d "ne an _ bill; - * 2 5 Aci rey 38 413 ; oy 's 5 4 * : * ; 4 955 9. 5 4D IN | as „ 7 ; 
* N. A 25 * * p 7 | 61; * oi oY 1 wi 3h * "x 7 , FE . ; 2 1 7 9 


Me. Renily and Mr. W. e in Ae of t the bill—The des 
| fende admit the cuſtom by the demurrer, and that all the fats 
alleged are true. The queſtion therefore is; Whether all this ac- 
count muſt be gone. throug! before a jury. There bave hos = 
| many. bills of this nature, hy ſtewards for an account Sorween Fo: 
them and their employer ba ba. receiving ng 5 paying _ "m 
got maintain 2 bill fot an account at the u an accounting. e 
party. There is one inſtance, in which this queſtion was much 
Acute and an opinion given upon it by a very great autho 1 
rity, in a caſe much more unfavourable to the plaintiff; Well v. | 
(). The bill was filed by the executor of a builder againſt 0 
ventes | ho hes employed him for many years, and from tim 
q i ſtating, that upon the account a balance ; 
was u abe to ih aellawr; nnd harging, that the defendant A 
 to-account with the executor, The anſwer admitted, that appli- 
cations had been made; and the defendant had faid, chat if the 
plaintiff would W "qhis account, he would ſettle it in an ami- 
cable way z but inſiſted then, that the. plaintiff had no right to Wo 
ſuch an account; and claimed the ſame benefit as if he had dee 
murred. Lord Chief Baron Eyre ſaid, it was 2 very unfavourable e | 
eaſe, reviving a dormant alaim 3; that, if it was only one matter, it 1 
eould not be the ſubject of a bill: but, where there had been a 1 
ſeries of tranſactions on the one fide, and of payments on ED 
other; he was not ſatisfied, that it was not matter of account. g 
He diſmiſſed the bill am T -upon be. ground 66 the le 
F time, that hadjelapſed.' >» 01 Top UTI: 6 3-0 oo * 44 | he "i 
ab en n of od 7 re if or WS eee e e MERE, Wag "AY „ A 
© $618 his. is not a very poſi 0 OP , that Luc! Ul 
 tertained;:;/but that — ui expreſſed; wh . 0 caſa 
* opinioo to the :ontrary- : If any doubt ariſes, whether the cuſ- 
tom exiſts, that may ned. hereafter by an..iſue. . The 
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| in the Court of Exchequer; mutual tranſactions between two per- 
ED ſong, money paid from time to time, e. eſpecially in che caſe 
f a builder, But here no account is required from the defend. 


or received by them. This is an abuſe of the term accounts” 

Which ſuppoſes ſomething mutual. All theſe charges are pay- 
ments and buſineſs done and money received by the plaintiff. I 
20 mit the :caſe where books or papers are wanted, or, where there 


bo br what mutual demands are there, except as to thoſe promiſory 
naotes inderſed by the defendants? The plaintiff can prove the 
band writing. If he wanted evidence as to his legal demund for 
. eommiſſion, that- is not à ground for ſuch a bill ac this. He 
5 ſuggeſt the leaſt difficulty in proving,” what-is due to 
Rs kim for commiſſion, or as to the cuſtom, either general, r as in 
1 chat, upon which they ſettled,” As ta the ſuppcſed oon feſ- 

ſion of a balance, dus to che pilintiff, that is pro hd virr, for the 
purpoſe of arguing the demutreri but that would turn every 
action into a bil fer the demürrer would be a nos" "The 
_— of the Stoward is get 4 caſe ef mba ac ö 
FC pelt οjô Din nin Jo. 515 
are an Anas car lis fi 


 effelt of which it is a little difficult to collect. With gerd to 


all theſe allegations, ſome of which i import, that he has received, 
ſome, that be has paid, money, he dees he go on to allege, that 
upon the effect of the whole, taken together, they are iudebted to 

him. The only allegation of debt, that I ban 
e money due upon the promiſory notes With reſpect to 
5 the allegation of a univerſal cuſtom, if the fact is true; there can 
_— de * manner ol — roo! eats du an ation wat 
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Hoalonbrougtit/mp doin iraritile_frouk Kith $0.che-duſundarte; | 
| et, on the contrary, that a large ſum was due from them. Mandy v. 
E Bazar Mund (a) bears ſome analogy to this caſe. A'balance muſt be 


ly conceive © ſuch Aa' wth wie 


_ ants, that can be had. There is no allegation of any money paid 


are mutual demands: but what books. and papers are ſought here: 


find, is with regard 


brought 


” only to prove what is here fined; \ 


2 in > any. 
1 ct br de FRG Wore; t cu 105 " pie | 
deſenee to ſayy” according to this ener VOPR ciſtotn, very 
' _ enpiible bf proof; rin it was brought” 60 [o. With eee i 
thi particular fa, it does not proceed upon aby alleged Wet 
— agreement, the proof, and therefore the diſcovery, of hien went 

be neseſfar y do ſuſtain the defence to an Action. F. 

"xſl, hovtb a pecial ägredment; but to a fact, capable of” proof} 
© ur of Webel dt might be for a Jury t6 infer, that ters Was 4 Tpe- 

_ cial agreement conformable to the ehſtom. The allegation 1. 
we, Etna he hele rogethir, cis eüſtom does eilt at hn 


"at conformebly 10 ns! vnftod the plaintiff was erg Mow: 
ad ou months credit; which. is a fact to be evidenced' by ſoific 
ranſaQion-; and the gravamen of the bill is that the action was 
brought! too ſoon: the four 'motiths. nod beirig "expizedo He al- 
- leges farther, that theſe promiſory notes form a counter- demands 
"and upon the whole alleges, that a conſiderable ſum of money is 
due to him; and in the ſenſe, in in which ſuch words 3 are uſed, the 
5 » * . be taken to be true. 135 
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* dari ds 1 3 pech at W 9 
: iarwelie! queſtion} whether rhEjLr(Giditsn 6f this Court migh 
3 not attaalt upon it: but ic is deyvpd alf doubt, it hight 4 "i 
ob at i; for every fact alleged 10 & fact, Wirli regard to which it 

is impoſſible, that the plaintiff muſt not be in pole on or p lf. 


1 He muſt know, what he paid for premiums of inſurance, 59 poſt- 
1 abet cs dae, tif htm for ebfh tft; WRAP iw fllt by 
the} lawabd!: uſage of merchauts z wlels- chere is 4 fpetial' agree 
ment; which is not alleged. All:thefe? Phrticulats are kfb WW 
himſelf. If an action was brought therefore, he would have bad 

cn would” Be eafy. He 
has a ſet-off; the ordinary caſe of ſet- off, of a ſum of money, 
3 which he ſays is not only equal'to err demand, but gives him a 


right to ſuſtain himſelf as a Plaintiff for the balance due to him. 


It is not to be faid, that in every caſe, where the defendant 
2 owes more to the plaintiff, that is a ground for a bill. There 
_ muſt be mutual demands, forming the ground. The caſe of 


5 dower is always conſidered a caſe ſtanding upon its own ſpecialties. 
5 80 f is the caſe oF WM Reward. The nature of his dealing is, that 
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1 0h money is paid in confidence, without vouchers; embracing f great 
Dinwivoin "ENT of accounts with the tenants ; and nine times in ten it is 
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impoſſible that-juſtice.can-be:done.to;. the! ſteward. If I ſuſtain 
this bill, there never would be an action in the city iagainſt a 
broker without a bill in equity. * hefithte vely inpermit= 


Vic; i 


ing. ſuch a bill; 
the demurrer ought to be, allowed. I feel great ſanction for the 
doubt 1 entertain from the o opinion of Lord Ohief Juſtice Dee in 
dhe eaſe cited: 2 udge,- whoſe habit 
where he had a clear opinion. That caſe is very „ 

being the caſe of an executor upon payments made to His teſtator, 

| not of the party himſelf coming for relief. The "excoutor” can L 
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8 precedents, Mr. Agar ſaid, there were numerous caſes of accounts 
ſought by a prinei againſt a faQor, and one upon the. bill of the 
factor againſt, the principal, Chapman v Derby (a); which was 
diſpoſed of upon. anothe ee but he could not find any caſe. 
of x an inſurance: broker. ee e 203 10 conltlodrns : | 


ws art HERE $594, 5 Kn 127 REY 7 5 AP ERAS. en as 
Lord CHANG ELLOR . it was impoſible to ſuſtain the bill, 
without laying down, that wherever a perſon is entitled to a ſet- 
off, he may come into this ——!.!. WTO 
The demurrer was afterwards allowed. 
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Tar bill Was filed to obtain a" A ſpeciſic eu of an 
= agreement to ſell an eſtate to the plaintiff; which was de- 
creed upon the ſubmiſſion in the ahſctier of the vendor; with the 
uſual directions for an acodunt of the arrear of rents; 400 the de- 
hvery: of che title deeds; c. But a queſtion aroſe as to the pro- 
priety of making two. perſons of the name of Allen parties, as 
receivers and ſtewards of the eſtate and in 


poſſeſſion of the Court 
rolls and title deeds; one of whom by his anſwer Rated, that he 
had re ocean wheat 17 815 1 TPO RY Rl 


dot : 
; 44 Fa 4 


Ee yy Beet | PRI 2 11 15 V;! 75 SY 97 159 Ys „%% irs, 114 
| gan aan Wi Thad: to thi bil, as ian the 
Allens, | it is the caſe of a vendor having his Court rolls, &5c. in the 

_ poſſeſſion of a fteward;, The arrears of rent are aſſigned i in this 

inſtance: but that; does not differ this caſe from that of an agree- 


ment to be executed in ſix months: if not then executed, ſo that 


it became neceſſary for the vendor to file a bill, he would be as 
9 much entitled to the arrears of the rents, as in this caſe under the 
expreſs ſtipulation... In ſuch a, caſe I never heard of loading the 


by ſuit. by making the receivers and ſtewards of! the vendor parties. 


| Topermit it would be moſt dangerous. In ſome caſes the vendor 
may be wrong, in others it may be perfectly conſiſtent with juſ- 


tice to refuſe to perform the agreement: is the vendee, filing the 


bin, to go to the ſteward of the vendor, in the one caſe rightly 
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ſaid wife ſhould enjoy and have to her uſe during her life all the 
. cloaths, jewels, plate, trinkets, linen and furniture, of every kind 
he then had or hereafter might be poſſeſſed of: at her deceaſe 
then every thing, as aforeſaid, ſhould totally belong to and centre 


in his ſaid ſon, his heirs, executors, adminiſtrators, and aſſigus, for 
ever: if his ſaid ſon ſhould die, before the period of his minority 
life. 5 
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cloathing,; ; 2» declared bis will, that-from the aid period his 
faid ſon ſhould have a moiety of the faid income; andd that his 


expired, then the whole to reſt with his laid * _— her 
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each of them to accept of a mourning ring. Then he gavea ring 


as guardians and truſtees for him during his ſaid minority; and 
that as ſuch he did thereby nominate and appoint them; and he 
declared bis- will, that if his ſaid ſon ſhould die in his minority or 


| to pay all his lawful debts. and funeral expences, conſtituted and 
appointed his ſaid dear wife ſole executrix pf his will; reſting in 
3 the full hope and deſire, that if his wife ſhould want any advice or 
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to John Cottrel ; and declared, that, if his ſaid wife die, before his 
ſaid ſon attains the aforeſaid age, he hoped that all or any of theſe 
three aforeſaid gentlemen would be kind and good enough: to act 


afterwards without deviſing the aforeſaid eſtate and effects to his 
faid eſtate and effects unto Fohn Cottrel : but he deſired, that not- 


have full power and authority to ſell, give, aſſign, or bequeath, 5 
the ſaid eftate and effects in as full and awple a manner as poſſidle 
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* Mrs King + in ſapport of the petition— This is an abſolute intereſt, 
for a certain period, and tranſmiſſible. The period of minority. Fr vate 
is extended by the will for two or three months beyond the age Ba 12. 
of twenty-one: if it had been pr olonged for ten years, that would 

have increaſed the intereſt-of the wife, A deviſe during a certain 

period, or until a certain event is good. It is not merely perſonal 

to the wife, notwithſtanding the addition as to OE mainte- 
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8 85 us for the infunt—Confidering the nature pets 8 of 
the diſpoſition, this conſtruction is impoſſible; The propoſition 
as to a deviſe till a certain time cannot be diſputed, as a general | 
propoſition, . in the caſe of a ſtranger; but this is + is a diſpoſition o 
the intereſt of the infant 8 fortune to his own mother until the 
period ſpecified, the in the mean time maintaining and educating 
him. The teſtator might mean ſome benefit to her f in the mean 
ume: but i is that to go, not. only t to that: near relation, but to any; 
perſon, . who may be her. perſonal repreſentative? The period i is 
evidently calculated wich a view to this particular a age, and treated 1 
as a period of. minority. Nothing i is faid about the. executors or 
adminiſtrators. of the viſe: but i in another part of the will he pro- 
rides for the event of her death, before the ſon attains that age; 
expreſling, his hope, that in that event the three perſons named 55 
will a as. guardians and truſtees. The petitioner contends, that 
he is to do that. | The dry, general, propoſi tion cannot apply t to 
ſuch a caſe as this. This is a reſidue. "Therefore what is not | 
Aſpoſed of accumulates; ; and no Aly © of that kind can ariſe. 
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1 he meant to diſtinguiſh the ſituation, in which thoſe. perſons | 
were to ſtand, from the intereſt veſted in his wife. He cannot be 
| ſuppoſed to intend them to take all the benefit and intereſt . 
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5 provided he thould live ſo long, aud mould 
find her ſon with ſuitable education, maintenance, and cloathing. 
The expreſſion there 18 % m my faid wife.” He does not truſt that 
to any obs elfe. He appears here not to have attended to the 
poſſibility,” wat che N wi ght die before that period. Then after- 
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racrdinary intention agAnft' his own ſony giving the 
ifitereſt of his fortune to any” ranger, h might bapgen to be 


upon the whole, that he meant this intereſt to go to her, only 
d be in a ſituation to 


1171 11 9 


1 


: The caſes, 
where the 


| truſtees,” As it has been obſerved, chere is io uſe for them ; for | 
| mercy of the Wife to find bim with education and maintenance; 


ſeoratives. He tuppoles, tte" would in that) evetit be 
for guardians and truſtees, "But this Farther proviſion"sceurs: IE 


wife during ber life, not until 1805.” Th a+ The conftrudicn” therefore 
1 is, that though as againft firangers' he hear it only to ber for tife; 


yet as againſt his fon, he meant to Sire it to her repreſtiitatiics: 4 
putting Arangers } in a better Gtuation. than his ſon. 
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Caſes) in Ehanezry, 
Wi * Hortons to them, or to his, her or hain laben or * 


teſtate ; but whatever ſum or ſums of money may be given to 
. any ſuch perſon or perſons by virtue of this my will, thoſe ſums 
Ee are to be given and received in no other manner than as free and 
| voluntary: gifts made by his will to them in . . * re · 


” arc he: * for Millan Horton. 
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be bit was filed after che teſtator s death 15 the creditors of 


Horton; praying à ſale under this will. Horton died many years 


_ ago inſolvent. A ſale was decreed; and the ſum. produced by 


the ſale amounted to 2,928 J. ;:and there was a fund. ariſing from 
the rents in the hands of the defendants of 6171. 17. 8 d. Tbe 


only debts carrying intereſt were two old bonds for 2001. and 
77 J.; ; and the debts not carrying intereſt amounted to 6251. | 
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nalty of a bond is "not the juſt. debt I in equity. | queſtion 
depends 1 upon the conſtrüction of the will, the meaning. of which 
is, that all the creditors ſhall be upon an equal footing 3 ; and that g 50 
perſon ſ ſhould have intereſt 4 upon bis debt. They claim only v under 
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the | yoluntary bounty « of the teftator ; ; and this would 'cohtradict 


1 Wen by Ses the bond. creditors more than the others. 
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J certainly true, that theſe eredi- | 


wa 6 tors muſt. be contented to 'take what this teſtator thought! fir to 
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give them: if he had ſaid, t ey ſhould have” only” the principal 


without intereſt, they muſt have been contended with that. But 
bl the queſtion is, ella? he ment to give chem. He een to 
orien truſtees to determine, what are juſt and indiſputable debts.” Thoſe 
daecebts he meant to pay. Then the intereſt of, the debt is juſt; as . 
orgs much a part of the” debt a as the 9 1 do not agree, 


that 


a 1 be kad faid, 9807 the principal ould bi ala, that would. 
'extend to-the penalty of the bond. * In that caſe there would be be” 
clear diſtinction between principal and intereſt, But theſe words 
the principal ſum” are introduced for : a very different purpoſe. 


He means, that the debts ſhall be paid: but in caſe of deficiency - 
to pay all he directs them to be paid 1 in equal degrees and propor- 
He does not ſay, the 
but if it is neceſ- 


' tions according ” the principal ſum. 
principal ſum,” or only the principal ſum: 
ſatry to reſort to degrees and proportions, that i is to regulate the 
proportions, as far as the money ariſing from the fale will extend'; 


and he enpreſſes an apprehenſion, that the money might not ex- 


tend far enough to pay all, tbat was due. But if there ſhould be 
no neceſſity to make an apportionment, then what he meant to be 


paid was the debt; and the queſtion i 18, whether the intereſt i 1s not 
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ROACH. „ HAYNES. 


n THERINE Hurts by ber will, reciting the will of - David 
8 "Franco, and that he had. given, to Ann Reach an annuity of 
300 l. for life, and two other annuities of 100. and. gol, and 30. 
2 year to each of his ſervants, who had lived with him five years, 
und for fecuring the payment of the ſaid annuities. directed his 
executors to purchaſe Long Annuities in the names of T; omkyns 
Dew and Albany Mallis, ſofficient to anſwer them, i in truſt, among 


other things, to pay the annuities ;. and as to ſo much of the an- 


nuities to be purchaſed as ſhould: be appropriated, to the annuities 
of Ann Roach, Jane Kenſe oy, and Jobn Roach, when and as they 
mould reſpectively die, all arrears of their annuities being paid, 
that the truſtees ſhould ſtand pofleſſed thereof to and for the ſe- 
porate uſe of Catherine Haynes. notwithſtanding. preſent or, future 
| covertire; und to be applied and diſpoſed « of in ſuch manner as ſhe 


5 ſhoüld in wiiting under her hand, and ſeal or by her lat will. and 


teftament Airect or appoint'; and in caſe of no ſuch, will, direction, 
=. appointment, the ſame Long Annuities ſhould become part of 
: the reſidue of his e Kante ; and ; as to the annuities pur- 
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"under the codicil entitled 10 one nioiety of all the reſidue; idelud- | 
fog the fund appropriated to anſwer theſe annuities, The object 
_ of the teſtator Franco was only, that the fund ſhould not be in the 
: diſpoſition of the huſband of Catherint Haynes, but that the mould 
hade the ſeparate diſpoſition of it. The true conſtruction of her 
5 will is to unite that property to ber general perſonal eſtate ; and 
1 giving the whole to David Haynes ſhe does not mean to diſtin- 
Wont between this fund and her*general perſonal eſtate. . Then „ 
"the revokes the refiduary 2 0 David ; Eq gives the reüdue bac 6 wer 


i * 2. 0 Aer. 
7 * yo... g 
Oy J * : 
RP * # ' 4 
F N [ 
4 * - » 4 
| 1 . ; | \ 25 5 ö 4+ 
+ 2 "i . 
72 es % ; IA £ F ? 
> l N 15 4" 4, Þ * 
. 15 * * , 
— 
* 


Mr Part for the Gerdt David Hayner—The. leber hs” 
been executed the power of appointment, and done no at. 


— 8 ro invalidate it, The power 18 general, not limited either to time 
- objefts. . The gift to Dew and Walls is a complete, execu- 1 
8 tion of the power ; ; and the teſtatrix has directed the application. | 
_ She has certainly added a deſignation of the perſon. to haye the 
"benefit; vis. her reſiduary legatee hereinafter named, The queſtion | 
ien is, whether by a codicil, depriving that perſon of x the deſcrip- . 
al tion of fole rehduary legatee ſhe ſhall be conſidered a as ſubluting | 
. another perſon, who is thereby joined with bim i in that charaQer. 
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| 1 ” Haynes, Then does the codicil, evoking the bequeſt of the re- 


4 fares A "York demiſed certain premiſes to Wi lham Sterne ; t hold to 
| ORE him, his heirs and —_ for the lives of himſelf and. two other 


_tionofa _ 


| rraitofan thereof for and during their'nazu ral lives 3 with remainder to the 


ide, nnen, "OE Se, to ae 10 truſt for Ur relay 1 
dee therein after named. 80 ſhe ſeparates from her reſidue the capital | 
| Harun, of the annuities and theſe Tpecific effects; and veſts them in 
truſtees. The will chen goes on to give the reſidue. direQly, and 
without the interpolition of truſtees, to her ſon David Haynes. 
| Thats: is: therefore an appointment for the benefit of the perſon, to 
whom ſhe hall give the refidue.; who turns out to be David 


due, extend to the ſpecific articles the had given to the truſtees? 
6 . That would be contrary to the intention; which was to ſeparate | 
5 them and take tbem from the reſidue. Then if David | is to have 
theſe ſpecific articles, is he not to have the capital of this fund; 
e 18- equally ſeparated from the refidue? The concluſion 1 48, 
that the codicil does not in the leaſt affect this fund, A nice ar- 

| gument is uſed for the reſſduary legatees of Franco; that the codi- 
Lil does affect it for one purpoſe, vis. to evoke the diſpoſition, 
but not for the other, If the effect was to throw the whole + into 
ithe e then the. codicil would Ka it, - 
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das dated "the, 43d: "of Oy 1757, the . of 


The 8 | 
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ic. 56. 3 8 2 wlan Sterme by is i. dated the 24th of Mordh 2270, gave 


Lis on 45 truſtees and their heirs the lands compriſed, ig che leaſe; to 


„ hold the ſame to them and their heirs; 3. -upon truſt to permit his 


 the.conſtruc- twb daughters to take and receive the rents, iſſues, and profits 


bet 1 heirs of, their bodies lawfully begotten ; 12 din c caſe "they Hhould die 
mit two 

"Im: without ji iſſue, from, and ater 1 their ' deveaſes 2 uſt + to convey 
receive the _ 1 


' 1ents for their ves 3 be no th kein eta. . adde . 9 40 FOO eule, 
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4 ** Fog the Gow 6 10 5 PI the uſe of his bn — Sterne 
"i and:the heirs of bis body lawfully: to be begotten ;| and in caſe he 
could die without iſſue, and the teſtator's wife ſhould ſurvive his 


| laid children, he ga ve the ſaid leaſehold lands to the uſe. of bis 


157 
1857. 


E parte 
Sramme. 


faid- TT her heirs, executors, adminiſtrators, and nen for ui 
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The. hr tied; og: his wits turing, and all 1 5 4 


ticles were eeecuted for the ſale of the eſtate, as ſoon as an act of 
Parliament could be procured, to Hollghinſon, 


ſigns, during the remaining lives for ot 5 
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By the act of eee was obta 


22 = 3 0 tg 1 Purchaſe money, after paying the coſts, 


ules, and upon and to the ſame truſts and purpoſes, as the pre- 


_ paid imo the Bank and laid out, till a Proper purchaſe could be 
 procured"the dividends in the mean time to be paid to ſuch per. 


| the yearly eee e Suzi * 
n eee ber the 40 © was te 14. 100 3 AY 1707 


was Preſented by the teſtator's two daughters, who had attained. 
the age of 21; praying a transfer under the late act of Parlia- 
ment (a). When the petition was opened, the Maſter of the Rolls 
; 3 conſiderable 4 4 ha ail it e 1 e "ON f 


N the right is clear and indiſputable; 2 and, that, where there is any 
queſtion, the 


(a) 108 40 Ges. 3.4, 86. Upon this act of Farlianbar lee Ex farts 2. FR . 
| Delmas, ante, 116, and wht note (a), a vol. „ 
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Ae eds in che will, infants; / In December 1777 ar- 


his "heirs, and af 


ned, he a ended, 9 


ces" in tlie purchaſe of lands ind 4 . bo a 
nevoirnhenes,'ro be e ed and "conveyed to ſuck and the fame 


miſes ſtood limited under the will; and that the money ſhould be 


ſos ot perſons as would for the time being be ee s to! Neve 
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115 Ads bf the Roltr- hi hay the be n : 
the ack for the relief of tenants in tail only applies to caſes; where 


Oourt im an er parte petition is not to enter into the 
_—_— in w” ablence' 8 all the "Ponies vin nga "But, if a 
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; Conſolidafed Bank Annuities, and a7, 177. caſh; The petition on | 
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de 


2 L 
„54 wt HE Yi bt 5 * 
. 4 * © 


An intereſt 
in an eſtate 
ur. auter Vie, 
that would 
be an eſtate 
- tail, if ap- 
plied to free- 
hold lands of 
0 e ee 
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poſed of. 
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An eftate pur 
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1 occurs, whit: the party LARS be x tenant for life or 
tenarit in tail, 1 apprehend, the Court upon an e parte: petition 
would not: under the ſtatute, {notwithſtanding the inelination of 
"the Court might be when the queſtion came to be 2 camad to 
held ahe! 0 to be tenant in tail) decide the mw W 
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lt in an eſtate pur auer vie, which 


| hold. cannot, be. an. abeyance: 15 but here is 


: in AEM ads unite.” - Faw V. I 


"ol 1 PR 51 1 e 
5 PO" an cats ai — vie - may de Kites 
in tail: Lane v. Burron (c);; which was a limitation | 


5 1 oy nie! with reminder to wo heirs of the body tat, 


' would be an eſtate tail, if applied to-freehold:lands of inheritance, 
he may diſpoſe of ſuch eſtate pur auler vie hy deed. But it may 
be a queſtion, whether the blending; of eftates/in freehold lands of 
inheritance E's ar de * e nnn pur auler 
vie. e ee 0+ Has nad den 


. SS 


by 


K. 1 5 111l 21 


In reſpedt x to dal 0d it is it « Gd 3 13 3 * 
| fee. Sometimes * 
ba been held, that the eſtates ſhall, -unite, the better, t eſfectuate 
the general intent: but that is not neceſſary ãn an eſtate gur auter 
vie; for there is no deſcent: the heir takes as ſpecial occupant : 
therefore there is no neceſlity, that the eſtate for life, and: the eftate 
WH Hallam. V. 


* 


5 it as @ 8 rule aint clear, that, the 105 

eſtates would unite together, there is ſtill upon this will a queſtion, 
whether by the particular wording of the will theneſlator' $: Ren- 
tion was not-to.confine the firſt taker to an eſtate for 
4 this SORE * thy "m9 altates thould o not — WE” 
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ene in Ehancery. | „ 
With reſped to | perſonal eſtate | it has been held, that wheve there 18906. 

is 4 limitation, which, if it were freehold property, would create 5 9 
an eſtate tall, it ſhall give the abſolute intereſt in, perſonalty: _ 

Hole v. Buſſey (a). Read v. Snell (3). Sabbarton v. Sabbarton (6). A limitation, 


which would 
But this 1 is the caſe of a truſt,. and. there is firong ground | for the cee nn | 


eſtate tail 
ilfe or "remainder men to contend, that, taking. the whole of this to freehold A 


will together, it was the 1 intention, that the daughters ſhould only Sold 4-1 


take for le. 1. do not oy, how it would be determined. It is 3 


N ſufficient to ay, that it creates doubt enough for me not to decide 1 
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on gil rr vj ble Al W 300 af March 17 586, bön A 7 1 
of ee his marriage ſettlement, by a bond, previous to his | bequeſt upon | 


the whole 


marriage, the condition of which he ſtated that he had performed will veſted 


only as the 


EC... and a rcafer bf 17,000 on ooo 


cent. Conſolidated Bank Annuities, i in addition gave to His wife an one of the 
annuity of 3954. ; to be paid out of the beſt ſecurity he ſhould die Fant 


polſelled of, except his eftare, called Corwick ; and directed, that 1 tend, > 


ſuch ſecurity ſhould afterwards be conſidered as part of the fortune 5+; ee * N 
bequeathed to his ſon Amor, and ſhould be eſtimated at 16,00 l. bs Sa only 
He gave his wife the houſe at Croydon,” the uſe of his furniture, oy 


plate, and the choice of the furniture of one of his houſes; 2 fa. 
and made ſeveral other bequeſts i in her favour ; and directed, that 

after her deceaſe the aid feveral particulars, or ſuch as ſhall be 
exiſting,” all be either kept for the uſe of bis ſon, or be ſold, 8 
and that the produce ſhould fall into the reſidue of His perſonal | 
ſtate, according as his wife ſhall by will appoint; - and for want 
of appointment that the ſame ſhall be ſold for the purpoſe afore- 
aid.” All the remainder of his goods, chattels, furniture, c. after 


| 1 wiſe un 8 made ſuch 18 85750 be directed Mould be fold” 
e . i 


bi he he ate 2 IS 


 __ >: Caſes In chalet. 5 
3 3 1 5 2 5 8 12 e a tl . 

18501. by * executors * 2 ro Jo 005 Brickwood, Ab" . 
11 ſhould have the preference. of, bal . leaſe af his-houſe 
in Riche' 5 Court, with the fornitu We: 8 
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e "The 65 Þ . gave .to bis, mill," 8 Mildred, ""Y 
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nv 4 ” HRP! Alexander Verben, and his brother-in-law Tofe eh Hayling, 
DO a e them as bis executors hereinafter named, freehold 
1 | eſtates, deſcribing them, and all other his freehold, eſtates ;- to 
bold to them their heirs and. aff gn8, fi or Ever; as to the! ule at 
an to t 1 of bis wife for life in part of the Proviſion by 
ber. marriage. ſettlement ; ; and after her deceaſe to other uſes; and 
as to "Cotwick and other premiſes, i in caſe his ſon-ſhould attain the 
age of twenty-one, in truſt to convey to the uſe of his fon for life, 
without impeachment of waſte; remattider* to bis iſſue in tail; 
and for want of ſuch iſſue, or, in caſe there ſhould be none, 4 5 
ſhould: attain. twenty-one, over; and he gave all the other eſtates 
to other üſes. "He gave his ſon 30,000. to be pald him, When 
e he ſhall attain the age of twenty-one, or as ſoon after as he 
1 T can be put in poſſeſſion thereof, according to the direction after 
oe 2 mentioned: that is to ſay: he directed, that the ſeveral funds or 
= © ſecurities, which could be appropriated fon the | ſecur 
dai annuity. of 800 l. to his wife, (made up of the 
15 rents provided, by. him. in p performance of, His marriage Eettlement 
aud the additional, annuity. of 395-1. Which r fl uld be 
Saler of the yalue of. ee and n m more, fi ſhould be com 


up the lame ito be Gels ed bony or f 5 bert Ee inven by his 
executors at intereſt: the. eſtate at Gotwick. to be conſidered as part 
of the 14,000 J. and valued at 1,000 J.: ſuch other of his real 
1155 i} $ | "eſtates, as his executors ſhould not find it neceſſary to mortgage or 
Fe ſell for the purpoſes ; after. mentioned, to be conſidered as afarther 
e 9 and be conveyed to him in fee; to be valued at twenty 
5 years purchaſe upon the improved. rent. He empowered his ex- 
'+  _ ecutors and truſtees to advance and Pay out of his eſtate any ſum, 
1 not exceeding 1,500 l. ta be laid out in educating his fon, He 
gave his ſon an annuity; of 4.50/,/purchaſed by him for the lives 
of himſelf. and his ſon; to be kept inſured upon his ſon's life 
1 until his age of twenty - one; the ſurplus income to be applied to 
_ maintenance.and education; with full power to his executors, as 
his fon ſhould advance in years, to make any farther allowance 


nd dut 
4 . 2 6 ” 
» 92 eh i 
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8 « ling, my other executor, 250/.: but theſe four legacies to m 
4 ſaid. executors. are not to be paid in Preference. to any other of 


Cats ws chan ery. 


| out of hls oſtits for the purpoſe aforeſaid : the reſidue of the . 
come of his ſon's fortune beyond maintenance and education to 
be applied in or towards payment of the ſeveral annuities after 
| mentioned and boquenthed, 3 5 Uk 


The teſtator then. 3 his wiſe fole Wis Hh bs his fon f 


_ until his age of twenty-one; and in caſe of her deceaſe he ap- 
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b g « 
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16 


att. 
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Hanau 5 


pointed his executors and Bricl wood; expreſſing particular con- 


 fidehee i in the latter; that he will exert himſelf for his (the teſta- 
torte) ſon's imtereft ; and reciting, that he had made his will under 
the- fulleſt conviction, that his fortune would ultimately amount 
to the ſum of 45,0004. or upwards, he ponds to wake the fol- 
| . n 


'To tis FR . to . at her Aifpoſal by wil; "the bed 


during ber life to be applied to the other purpoſes. of bis will; 


empowering her to apply it or any part during her life for the 8 


advantage of their ſon; to Forbes 100 J. and ſeveral other pecu- 


niary legacies ; and he recommended to his executors, if the ſame 


could conveniently be done, to diſcharge all theſe laſt mentioned 
| legacies at one pay ment, without waiting for the general diſtri- 
bution herein. after mentioned and provided: to Hapling 5ool.; 
and ſeveral other legacies; ſome, 0 to | conditions, The 
ll than ee thus: 


4 w 
2 . 

3 
* 


1 « 1 give. to my very. ET and Lind gien Nau Mildred 


« and Jobs Harman two of my executors hereinafter named. the 


« ſum oſ Fool. each; with my. moſt grateful acknowledgements 


3 for.that laſt efſential proof of their affeQion and, regard. L alſo 
2 give to my friend Alexander Forbes,. one ot er of my execu- 


e ſum of 400 J.; and to my brother: -in-law Fo ofeph + 


: * the. legacies. herein, laſt before given z and I.give to: Mr. John 
_* Brickwood, who will he aſſiſting to my e: executors in er 
4. nn, an bahn e airs,/ the el e by 
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55 
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"os os rg e "waar annuities, among pv 3 5 cat, ro 
Forbes for life; and if they find occaſion, for the extenſion of {rhe 
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5 A, authorizes his executors, in caſe, the eiteumſtances of | 


9 VI. | 1 % . bis 
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1801. 
"+ Garnnta 
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Haun. 


. into with Mr. Jobn Brickwood before named, and Mr. Ti bomas 


en in Thineery,” 


big dune il ak it, to extend the annuities to any ſum not 


exccedit ing 100 /. fer annum; and he directed his executors at the 
beginning of the annuities for ſecuring the payment thereof to 
inveſt a ſufficient part of his perſonal eſtate in the funds or mort- 
_ gages at their diſcretion ; diſtinguiſhing 1 in their accounts the ca- 
pital for each annuirant ; that at their deceaſe the ſame my be 


. applied ic in manner hereinafter directed. "Hs then proceeds thus: 3h 


Fg bee 5 . 1 * by 37 
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2 Py ; 


Aud whereas ( DT of the agreement hre lately: ente ed 


„ Pate; junior, for their taking to themſelves my debts owing in 


6 America, and paying me the ſame by inſtalments, to be ſecured 
1 by their bond or bonds, 1 cannot fix any period for the pay- 


7 ment of the pecuniary legacies or the annuities hereinbefore 
4 given, which are not already particularly directed as to time, 


I muſt leave it to the diſcretion of my executors to make a 
_ firſt dividend upon the ſaid legacies, ſo ſoon after the receipt of 


« the faid M eſſrs. Brickwood and Pattle s firſt payment as they 
4 ſhall have ſufficient to divide 54. in the pound or any greater 
4 ſum among my faid legatees; ; and at the ſame time inveſt or 


. Th "ſet apart for the faid annuitants a ſufficient” ſum or ſums to 


0 produce and bring i in one quarter part of their annuities; and 
the like | proportions to be continued, until the whole are diſ- 


| « charged or provided for: my ſaid ſon's fortune i og every ſuch 


* diviſion being conſidered a creditor for 14,000. ;” and for the 
more ſpeedy payment of the ſaid legacies and annuities © my 
«ſaid executors” to mortgage or ſell all 'or any part of his real 
| eltate before deviſed, except the houſes at Croydon and Gottoich; 


5 and to cut timber and underwood upon the latter, when of ſuf-⸗ 
5 ficient growth : the annuities to Forbes and ſome others to be paid 
© quarterly, and to commence three months after his deceaſe. He 


. 


gave three other annuities,” payable quar 


erly; directing the firſt 


, payment thereof to be made, when his executors ſhall: have ſuf- 


"ficient effects in their hands to inveſt one quarter part of the capi- 
tal producing the ſame, and from thence to continue payable, as 


_ aforeſaid; and he ſubtaitted the ſettlement of accounts: with his 


late brother to his executors ; and gave directions for the adjuſt - 
ment of other aceounts; and declared, it was not his intention to 


: extinguiſh debts from be bur Yuch Es to' hugh my R paid 


The will then pieced ee 
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" Caſes. in eben antery. 


8 And 3 the long minority of my ſon will moſt probably 
* create a conſiderable addition to my fortune, and it is my earneſt 
0 with. and intention, that my reſiduary legatees ſhall each ok 


4 tained, then what farther. ſhall be received or accumulated 


3 of dividend, as herein before 1 i8 directed, the further ſum of 
4 25 J. per cent. or one quarter. part more upon the capitals of 
their reſpective legacies; and if any farther ſurplus ſhall be 


. ( divided among my reſiduary legatees or. ſuch. of them as ſhall 


« be then living: but in caſe my ſaid ſon ſhall happen to depart 


this life, before he attains the age of twenty- one years, his for- 
8 « tune being then in the hands of my executors, I give and be- 


« queath to my ſeveral: annuitants herein after named the. ſeveral | 


* annuities: herein after mentioned; with ſuch conditions, and 
e the capital producing the ſame to go and be applied ' in like 
manner, as herein before is mentioned and appointed reſpecting 


©« the annuities herein before given to them; then after giving 


8 his wife, 300 4. a year, Forbes rbodl a year, and two other an- 


1 'tation of the ſaid annuities as the: part of my ſon's fortune in 


4 hand will admit; abd after the deceaſe of his wife and pro- 


villon being made for his then ſurviving annuitants he bequeaths 
the money then in the hands. of his executors, in ninths; and 
after the 1 of 9 80 ninths concludes thus: ; 
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| 4 Aud the.” "ET ot pen ek u in 1 5 to 
: % ſuch of my 0 ee as ſhall. be then living; and as 
the then remaining annuitants ſhall, from time to time depart 


« herein before ſpecifically: diſpoſed: of, ſhall go to and be equally 
0 divided: . ſuch; * my OY a as ball be living 


> 5 


« my. eſtate ſhall. be diſpoſed. of. as follows: to wit, to my ſon 
« « Amos the ſum. of 2,500 4 J. in addition to his fortune, and pay- 
able at the ſame time therewith: to the ſeveral pecuniary le- 
=. gatees, whoſe legacies are to be gradually diſcharged by way 


but in caſe my ſaid ſon's fortune ſhall not be then 
n e hand, then ſuch ſmaller equally proportioned augmen - 
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Garrett. | 
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Henn. 
; « them receive 500 l. ur the leaſt over and above their reſpectire e 


5 « legacies, I therefore direct, that, when that ſum can clearly be * 
« aſcertained to them, after proviſion for the payment of my ſon's. 
40 fortune and the ſeveral legacies and annuities herein before con- . 


made or ariſe, be it more or leſs, the ſame to go aud be equally 5 


nne aich is nt 
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5 HARMAN, | 


Caſes in chalet: 


1 vie; 1 CET the gen of each ſeparate aunuitant; and as to all the 
8 3 « reſt, reſidue and remainder, of my eſtate and effects, whatſo- 
rn, © ever and whereſoever, after payment of my debts, funeral ex- 


« 'pences, and the legacies and annuities herein before. given, I 


8 give and bequeath the ſame and every part thereof equally to be 


divided among my good friends and executors, Danjel Mildred, 


1 Fobn Harman, Alexander Forbes, and Fofeph Hayling, and Mr. 


« John Brickwood, herein before named ; in whoſe zeal reſpeQing 


| 7 « the aſſiſting my executors'in collecting my effects and ſettling 


in Brickwood declared, that he f 


my affairs and in whoſe attachment to the intereſt and welfare 
« 85 wy, dear wife hag 8 1 e che moſt unreſerved conti- I 


r ſome farther expreſſions. of confidence 
ould not be entitled to receive 
any part of the reſidue of his eſtate herein before bequeathed to 
him, until the bonds given to the teſtator by him and Pattle ſhall 
be fully paid and diſcharged; and he then appointed Mildred, 
| Harman, Forbes, and Hayling, executors; and directed, that in 
cafe of the death of the truſtees the ſurvivors from time te time 
hould appoint new truſtees; and that a legacy of a gol. ſhould be 
Paid to each new truſtee upon his appointment ; and gave powers 
to che truſtees to compound 3 8 8 e to a with 
nn, deni. 1 rig 


The a died upon the ain. of £Fub 1786. | Mildred died 


The we then, afte 


in February 1788 : Forbes in Qflaber 17903 and Harling in January 


1796. Forbes bequeathell all bis eſtäte and effects to his ſiſter; 
whoſe reſiduary legatee and adminiſtrator with the will annexed 
filed the bill; claiming a fifth of the geſidue under Strettel's will, 
as veſted at his death in Forbes. That claim wat — 
as to ſo much as e es 1% * n n. 
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3 Lloyd, Mr. Romith, 5 Mr. 1 the plaintifh—Mr 7. 
Alexander and Mr. Toller for: the repreſentatives of Mildted— Mr. 
Stanley for the repreſentatives of Hayling.——The queſtion is, what. 
intereſt theſe reſiduary legatees had in u the reſidue; and at what 


particular times ſuch reſſdue veſted in nem the ſurviving truſtees 


Inſiſting, there was no veſted inteteſt in: the ſurplus at the death of 
9 reſtator ; but, char it Was Os BY the time of the 
8 ek „„ „„ 4% walking 
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which that is contended, expreſfing an intention, 45 2 of . 
refiduary legatees ſhall receive 5001. at leaſt in addition, when 


that füum cam clearly be ascertained to them, applies only to his 
ſon s fortune; and will not control the ſubſequent general reſi - 


duary dauſe; which no doubt veſts the reſidue in them as tenants 

in common; for” no particular period is expreſſed there. 

: property being abroad, he could not afcertain, when the whole of 
the legacies would be paid; and therefore he adopts the mode of 
atk addition of 25 her end. In the cafe of two contradictory 
clauſes in a will the latter muſt control (a). | The" inclination of 


His 


„„ 


1801, 


GA 


Vs 


: 
| 1 ' 


4 
* 


the Court is always to veſt a reſidue; and there is a great differ- 


ence in that reſpect between a reſidue and a pecuniary legacy: | 


where in any event the refidue is given toa perſon, who\ ſurvives 
| the teſtator, the ſtrongeſt ground is neceſſary to make out an in- 
acy. The conſtruction of the defendants is, that as every ſhil- 
ng was received, ſo it was to veſt; a conſtruction never before 
tempted.) The ſurvivors of theſe reſiduary legatees by: the accid. 
dent of their ſurviving claim ſo much as bad not been 8 
Suppoſe, they alſo had died! could it be laid, with that clauſe in 
the will, there was a general inteſtacy? He cagnot be underſtood | 
to mean, that he gives that addition only, when that ſum atiſesz 
but if ever that ſum can be clearly aſcertained, theſe additions dba 
be paid. It is very eren. to what the werds “ or ſuch of 
them as ſhall. be then living,” in that part of the will, hall be 
referred. It will be laid, they ler to the time, when the ſurplus 
call be made, or ariſe. Nothing can, be more yague. It may be 
aid to ariſe, when it is aſcertained, as well as when it is paid tg 
| the executors, There is nothing in favour of the latter inference, 
Then comes the general, Om”. 1 0 * Ma: N * 
names hn 1 Rn * 
0 5 . e,, 
is "POLY thre 5 fac e, on AY intention was 
= confine it to the time of actual receipt, the Court cannot 
_ carry that intention into execution. That point was decided in 


Hutcheon v. Manning (6). Lord Thurkw- thought, there would 
bene cage: in * i o che executor to . wy 
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| Caſes th Chancery. 


a; be n by delaying the pay ment... That ecken is 


of greater weight in this caſe; for there the executors were to de- 
termine between ſtrangers; and had no intereſt to delay it: but 


alli theſe reſiduary legatees except one ate elſo executors. It 
might: be their intereſt to delay it and ſpeculate upon. the chance 
_ of ſurviving any one reſiduary legatee; and Brickwood as one of 


the purchaſers-of the debts. in America had the means of. influ- 


encing the payment of the reſidue, and by protraQting the pay- 
ment of determining, to whom the teſidue ſhould: go,. The poſſi- 
bie of ſuch management will determine the Coutt to adopt the 
oy rule eſtabliſhed i in that caſe, and ſince eited and acted upon | 
in . v. Palmer O $ . W v. r 5 3 
nee 

e Pigs l Mr: Richards, 2 Me: Wi ai 8 the ho 5 
viuving refiduary legateet, defendants=—This will makes a- com plete 
. diſpoſition of all the teſtator's property in the preceding part; and 
. the only object of the general clauſe at the cloſe of it is to name 
be reſiduary legatees, no where named before. The teſtator had 
"eden giveu the reſidue. At the cloſe of the will: -he only repeats - 0 
the gift for that particular purpoſe. 16 that to efface all, that was 
before done? This was à gift upon the ground of perſonal exer- 
tion in the ſettlement of his affairs; 5 as the beſt mode of, ſecuring 
to His ſon- Upon the plaintiff's conſtruction they are 


* entitled, without regard to the prineipal objec, their exertion, or 


* 


the time of their deaths. Upon ſuch a will the intention is clear. 
: No difficulty can ariſe upon it. What part of the reſidue was got 
in in 1788, when one died, what part in 1790, when another 
died; theſe are facts, that can be aſcertained ; and ſo much can be 


p divided, if the preceding charges are paid. As to the alleged dan- 
ger of enabling ſome executors to defraud others, if fraud; i is ſhewn, 
the Court would not let it have effect: but that is not pretended 


in this caſe. In a very late caſe, Innes v. Mitchell (c), a debt was 
bequeathed at a particular day; whatſoever it might be; and then 


it was aſcertained; and this may be as eaſily aſcertainied. Such a 


_ diſpoſition is far from being unwiſe or impolitic ; uniting intereſt 
with duty. Hutebeon v. Manning i is no authority upon this caſe, 


23 It is clearly diſtinguiſhable. There was firſt a gift to the legatees, 


15 not e by wy 8 but abſolute. Death before 
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- 4 Ales FR Chancery, 


— was 4 bare. hed fad, upon which it was: to G diveſt. No ; 


- time was fixed: for the payment: if it had been ſo given, it is 
plain from Lord Thurlow's reaſoning, he would. have referred the 


receipt to that time, upon the common principle, that executors 
are to be ſuppoſed to perform their duty. His difficulty was, to 


8 what time he was to refer the bare naked fact of the receipt: was 


it to depend upon the caprice of the executor? There might have | 5 
been jnfants/or married women; which might have prevented the 


. receipt. The preſent Lord Chancellor ſeems to have felt the na- 


ture of that opinion as very doubtful; and finally the parties ſtood | 
upon the agreement. Is that like a gift of this fort, to reſiduary 


legatees; and no uncertainty as to the time, or the fund; which 


is what is left after the legacies, &c. are paid? This i is a condition 
precedent to the gift, not to diveſt it. If they are not living, no- 


ie given to them. The general plan of the will is founded 


upon the circumſtance, that the teſtator had a conſiderable. pro- 
perty outſtanding ; 3 that might be made more or leſs available ac- | 
cording. to the exertions or negligence of his executors ; and the 
intention is clearly ſuch of theſe reſiduary legatees as ſhould be 
ling, hen the ſurplus ſhould be received and actually in hand. 
; Lord Roſlyn. certainly , did- not confirm Hutebeon v. Manning in 
Stapleton. v. Palmer ; which was decided upon the fact, that they 
all concurred'1 in the direction as to the ſale: but it is not neceſſary 


2 . che iner en No two. caſes can be more Ons 


1 M 150 in | rep—The arginent bor theſe defendants por 


| upon minute obſervation upon. a very inaccurate will, The teſta- 
tor had in effect named his reſiduary legatees in the will by giving . 
them particular legacies; and then his naming them in the latter 
part is not material. It does not appear, that this was given to 
them for their exertions and in that character. It is extraordi- \ 


nary, that it is not expreſſed. to be given to them for their care 
and trouble: nor is the word“ ſurvivors” inſerted. That their 
 exertions were the conſideration is mere conjecture. He muſt 
have had a conſiderable regard for each of them, not in the cha- 


racter of. executors z and. muſt have intended a benefit to their | 
families. No act or negligence of executors. can vary the rights 


ok the parties. In Booth v. Booth (a) and many other caſes the 


be has. Rrained 2 8 an ee her * W is i 
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Fane zo. 
e 5 tha clear reſidue and forplus- of the teſtators eſtate. It is con- 
tended -£ on the part of the two defendants, who are the ſurviving 
reſiduary legatees, that the plaintiffs are only entitled to a fifth 


4 to. 8⁰ abſurd a' calaftraciog! as. chat nen wank veſtet 
_ intereſts in every ſum of 204, as it 
fiued to any particular ſum; requires an e 
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atifes; for id cannot be con- 
pres direction. Every 
lt is given to them as tenatts in 


thing is agaiaſt ſurvivorſhip. 


common; Hutcheon v. Man ning i is a much ſtronger caſe than 
this Thie principle decided by it ig 


is, that; where a legacy is given 
at an indefinite period; the Court will not go upon à nice con- 


flruction; but will ſay, it veſted at the death of che teſtator. In 

that caſe the executor could not get any thiog by the delay: in 

this there is a ſtrong temptatlon to them. The desthi chere could 
have been aſcertained as well as her; abd/that will was flot con- 


fuſed; as this is. Suppoſe, the period extended beyond: all the 
lives, the objects upon this eonftruction would have no benefit. 


There is greut convenietee in Lord Thirlvw's rule; and # certain 


rule or Ry is much os to Try that RENE» upon | 
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Tube Maſter of the Rolls (a) This bill claims one fifth part of 


f Fo much of the reſidue as acerued during Forber's Hife. The 
doubt ariſes from the teſtator's: having in effect made two refiduary 


1 N are two e A What was s the i intention: 
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5 been ſenſible, that a conſiderable time muſtielapſe, before his per- 
ſonal eſtäte could be got in; and that, untilqt was collected, which 
| ke ſeems to ſuppoſe could not be completely done until his ſon 


would be of age, the reſidue could not be eſtimated; Making his 
will under that impreſſion he directs a few legacies to be paid i im- 


5 mediately: as to the reſt the diſtribution was to be made, as the 


property was realized: that is, as it got into the hands of his exe- 


_ eutors. ._ He gives his refiduary: legatees Fool. each in addition to 


| 9 legacies be had before given them. Bot when he 
5 1 9 | a | 


TP ONT. 
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5. e ef . 'he: e not name or defcribe;: 


Afterwards, having made-a farther diſpoſition for his ſon. and le- 
gatees out of what farther | ſhall be received or accumulated; he 
Klante, that if any farthe 
more or leſd the ſame to go and be equally divided among his 


he gives! away his ſon's legacy in caſe of his death before the age 


of twenty ane; aud of that, ſubhject to an additional proviſion for 5 


his aunditants, he gives one e 7 1 to e of 1 i refidpapy le- 
: Banden _ Ons 
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ier ſurplus ſhall be made or ariſe, be it 


_ 


180 1. 
who ey are. But they are to have go0l. a- piece at any rate. Gateats 
Hanan, 


refiduarytegatees, or fuck! of them as ſhall be then living. Then 


It eee hems PPG IN therefore, hi 1 char is, 


1 of them as ſhould be then livigg, [ſh 
indefinite ſurplus. As to that there is no doubt or ambiguity. 
He intended, they ſhould take only the firſt pecuniary legacies and 


the. legacies: of 5000. a- piece abſolutely. The reſt was contin- 


ould. take whatever was 


nega and 00 veſted i in them, if living at the time, when the 


d ang thei intention, it 18 is ebjected,'t that POR Iftin 10 
oxi; that- intention is not practicable. It i 18 ſaid, the ſurplus : 


_ ariſes from day to-day ; 3 an that ſuch a bequeſt i is too vague and 


Hutobeonm v. Manning is cited. In that caſe there was nothing, to 


indefinite to be carried into execution; and for this the caſe of 


which tlie receipt was to be applied. It was to be a bare poſſibi- 


lity. Lord Thurlow ſaid, the teſtator had given no ſtandard, to 
which the Court was to apply the event, on which the teſtator 


had given over thoſe legacies; and the claimants there came to 
deveſt a legacy abſolutely given. They were to make out a caſe, 
on which it was given « over to them. It was, as the Lord Chan- 


cellor expreſſed it, an immeaſurable. purpoſe. When it might 
have been received, it was impoſſible to determine. Nothing 
could be more indefinite. That caſe therefore is clearly diſtin- 


guiſhable ; and Stapleton v. Palmer went off upon another point. 


Here nothing veſts in the refiduary legatees, unleſs they are living, 


a when the exiſtence of that ſurplus in their bands 1 is aſcertained ; 


k when i it is received and accumulated. There can be no difficulty 
in aſcertaining, when the ſurplus is made; and it might juſt as 


wel have ariſen on a claim of one of the dener legatees; for 
Ben Ob. 2”. FT Xx RR their 
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thats Avidends' are 1010 puyable, ub ies 
Set by the executors; and if a pecuniary legatee had claimed ſuch 
fund capable' of paying” 'that dividen 
and there cbuld be no difficulty in taking"that accotmt In this 
| caſe the account 18 not to be taken day by! day: but all, that 1 18 to 
be done, 18 to ſee, how t 
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dividends on «given! day, he muſt have ſhewu, that chere was 4 


d at the time ofithe-claim ; 23 


 nctomnth dbtierecyii bon the 


| Hay of the death of any one of /the>dedealed! reſiduary legatees. 


\ 


| Bequeſt of a 
debt, as it 
ſtood on a 
certain day, 
| EH 5 


where a debt was given, as it ſtood on'a'certain day. Int 


There is nothing: impractieable in that! It is as cafily d. 


the account of the debt given in the caſe of Innet v. Mitchell ia); 


ſtance of the annuitants under this will, that part of the 2 
appropriated to ſecure the anquities veſts in ſuch only r the 
. by nds as ſhall. on e at che death of the annui- 
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9 1 1 is laid, u da a make it bs. 3-28) eee ee 
regulate their conduct in collecting the teſtator s debts upon a 


— ſpeculation as to the ſtate of ſome among themſelves But the 


Whole frame of this will ſhews, that the ſtate of the teſtator's 
property did not admit 'of an immediate diſtribution; and the 


neceſſity. of that power aroſe out of the ſituation of his affairs. 


Is it not to be permitted to a teſtator to poſtpone the veſting of 
Bis property, till his funds ſhall be collected? - He! ſuppoſes, the 
Court muſt ſuppoſe, till the contrary is ſhe wn, that the executors 

5 a0 bond fide.” | But had not the teſtator a right to ſay ſo ? If the 
executor might by poſſibility: ax 
the buſineſs of the teſtator to contemplate that poſſibility, and to 


t improperly or arbitrarily, it was 


2 provide againſt it. But there never wðwas a caſe, in which there 
Was leſs temptation to executors to act improperly; for their own. 


legacies of oo l, veſted abſolutely, would not be paid, till the 


funds were collected; and they could take no ſurplus, till there 


Was a ſurplus; and it. 1s not here alleged, that: There, Was I 


„ 
Ws * + 


unfair conduct of the executors. Ws 


* 


Me.” 


Then i it is (aid, the laſt NPR FER G hack no bel, That l is 


not ſo; for in the firſt place it names, who are the refiduary lega- 
tees; Who were not before named. Next, if they all had died, 


e the laſt reſiduary clauſe would have given the 1 4 


6 At the Rolle, Trin rente. Pofo £9! 155 „ 


—— 


- 


being nod living, to 
„ occun. 5 5 | 
1 l e a} am ton bt ov Abano lod 


(the! plaintiffs:are:not entitled to one 


oni e 0 4 ; Gfeh of, ſo much as ha ariſen and was aſcertained at the 
time abdrveneideath;';. ad! at bach b ibn n 
de e ein A ie 211 27 D i t 
1 by 88 w bongit 700 nent 5: 


7 

. © >< 
| 2 EE 
I 


1 106 911» 


AF} bis Bonk, g 
9 9 preps Th 3 


 wehicheihas/ ariſen; but are eien 8 


* 


75 0 0 100 8 


1 5 2 * 5 : ; , Fs ; K A : : ? * - OY pe * . . 
20 1 18 eig 5 as 4 x . * 4 a Lis. 6. 1 FL 4 2 
„% V/ ⁵⁵ ⁵m ß “ WE oer. 
1 e N 9 1 en „ {$3 4 0 7 * 4 "OS i ; 1 
: ' 4 " t ” 4, ; 
: N 5 K Beg: % „ 8 50 * * NN 5 . N i / 11 . 
3 8 * 3 7 * 
WP” 4 a | x. -4 FA 0 * \þ © hs 4 - M43 -T.; ' . oy N 1 
; # ; 4 T by * By. g . . WY 34 1 
1 X y * 8 Mt Fs 1 . N 4 , Ba if 4 14 3 1. Xt * 1 5 1 8 13, ; . 
"A 5 43 15 5 9 15 IF; 2. tr oF, 57 Ws 14 * 0 4 when £ 18 * f . 245 » 


” 


oved,” t. 85 the rant es fab 
"porn to GE the TRE 1 bil upon the Clerk in 


vice under theſe circumſtances: thi & bad n 
ſerved with a ſubpoena ; but had appeated upon two motions; 
that his anſwer would be very ip brtant7 that he lived" abroad, 
6urof ths Jüritclekion, and n 88. pen 


9 bag! 25 ile yo bengfk 8 


105 140 or d. Whether it 
the firſt inſtance: but upon the allegation, that 
ave whh the order r Bie e 8¹ 


Forts 23 W 1c! 18 960 


1 % „ 


te the motion. 


4 9 1 or * 


the wfielter or the defeudat Thompſon ey be deemieil good fer. 


11 ner. 05 


ſhould be abſolute in 


Order, that 
ſervice of 

: ſubpeena to 

, anſwer the 
amended bill 
upon the 
Clerk in 
Court or So- 
licitor may 
be good ſer- 
vice u pon the 
ſpecial cir. 

? cumitances; 
that og 
he had not 
been ſerved 


he could not be with a ſub. 


pœna, he had 
© appeared on 
two motions; 

that his 


at TINT þ be very importontz rk he lived abend our * the  Jritition; 3 and would not ee 


0 anſwer, LENT 


PR Sx : * «4. 4.48 
* 1 5 1755 7 1 * 1 TH 
WES Ak x 5 10 1 1 A 
„ 7. | Wy i 8 TIN 
BY 1 5 K 3 2 Coy a 0 
—— — 


4 ph x by . eG. 2 5 


. a +; 4 7 N N 7 * 
W 1 1 alk 15 2 2 fy 
: . 1 f hs +5 2 F- * 
* ps ain 5560 had 10 19% 6 l 


leon. A « bill of forecloſure, Mr. Bell for the defendant, moved. 


$47 


* 


a oath; and tl 
ö KLE off Boer rin the arm; Ys had alle for India under 


FY NA A ant LC Bee: 


(a) The laſt an of ein 946 Wittmer Day, ihe motions whe beard at wh. 
. _— Hall on the. en 181 V * 


＋ 1 
9 FR 24 Y — W "bp A 
20 


347% 4 


| © 75 
811 — - 


that the defendant might be at "liberty t to put in his anſwer 
4 00 that the Six Clerk may receive it, though not 
the circumſtances, that the defendant, who 
orders im- 


1 3 " 1 . 5 #5 "a4 1 7 
(#) June 25. 
£55.87 2. Aa 


* * , 4 


| Vaderſpeeint bs 


cireum- 02 
ſtances ane 
by conſent 


was directed 
to receive the 
anſwer to a 
bill of fore- 
cloſure, 
though not 
ſigned by the 
defendant. 


| mediately 


the Six Clerk: 


1 
4 
i! 
4 
9 
9 
* : 
1 
* 4 
"> 15 
. di] 
"l 
b 
— 
bs 1 
| 
13 
A 


7 


1 1 
n x. $ . 


1 4 e 
10 91 0 
1 £ Em 
aff} ais 
Hic bebanms 
| #3 geg 
04. 8100 

wie 10 N 


Nen 281750) 
* 231 14 20 Goa 2G 


ads nn ai 
» 41? Lainzat 
ff £55 #54 Amun 


62406 14 $88) + 


aon ben 30 


bay U * gd * 


TW ie 
we af ng!) 


ea 1946 


44 a1 


wy gad! 


i 


Ju 2. 


36 Wipe. £ ; ; * 5 41 ir 44 1 5 195 te 2 #4 £1 j: Ws > MA 4 5 by 1 7 if ; '% 10 Phe 1 COT 1 
wt # * "5 : $ * 5 * * % ” OZ — {7 E tt * ; $ K bs 14 ” 8 i — wy +7, 
$7 | i ö | : 2 N. Ys 
| "8 | 15 , 1 DE ne 5 
5 * 5 f 8 . | * * "FF Ge . 2 23 
33 * J 4 A "2h, . F . by. 4 "y . —_ "2B 25 ad F FE. 1 0 7 , y * 2 6 97 & 
K 2 Þ mT * : 4* ws, . wt MY ge 1 
2 N 1 A * 4 . 8 * o s 9 * by ine? N 35 
ws f +4 3 „ * ur n 3 8 : * 
. e 
. 2 i WS | 1 5 : | 
1 „CCTV ( VT 13333 w TS os M9 OS I PE Soi 1, OE 0 OE ON 
is 10 {+ +2 & be wt Fg 4 N 2 T4 $3 3 gt hn” 18 * n _— 2 485 iS #59 Yo gs wt e I 3 n 82 5 a6 $ . Nu: S " 
che At e 4 K I NC 6 £1 No: Wee 
f N v. . £ e F 
\ 44S. We Ros es 3 MF 55 : £ 
r 9 7 L "I . f 4 Fo : i +=, : 7 Ye? 1 3 s 0 ; 5 6." 7 + . 


InjunRion, 
reſtraining a 
transfer, aye 
a receiver „ 
appointed, to 
preſerve the 
property 
during a 1. 
' gatjon. in the. 
| Eecleſiaſtical 


Dar upon 
e n Wi. 


* * 
* N 7 putt 
4 ; 
9 
W 1 5 
, | * [ 
Fl 
{ 5 * ** 
1 < . 44 * 
. 1 { ; Z FX # 
" ＋ , uk 
nnn 
* ** 1 * * 
0 5 2 
” [4 
* W 
£ 844 & , 5 4 


V 


y ee, Wis Ky * war of , It ft Mann 1145. 


ee r Dake: 
Lord cas ANCELLOR would nor make ths enz obſerving, that 


F 


b 1* bonarro bit. env ries” usr b. | HH 
 Aﬀerwards's motion was ma the 
a commiſſion might iſſue; or, that the Six Clerk may be at 


to take the anſwer without wah; 8 not 8 — by t 


* 2 — 3 eme pag "IS 2 
we . OI n — : 7 * 1 Wr RY et page? —.—. ** N — ecennd 
* N Ne LOSE a 1 M 2 75 7 8 4 4 3-38 4 1 7 4 * . N- 5 5 
an | „ I 5 : N 3 N 9 N S N N + $5 N 3 Re Res '* 1 Fi $4 +8 4 Fj BY ＋ 2 i; IL 
- ; +> 1 n 
p * 1 8 
* 5 4 L 2 y * * 14 1 FF 1 as 4 4 $4 4 45 I 1 
© ; £5 % * % . AF VP 233 
« £4 8 94 No 4 2 5 


N. Ricbgra fog " Haigh, 6 „ dae & z-dehrom, that 


ths) anſwer might be put in in oh way. pres he plaintiff. was 


water. to, obtain. a, decree fefa W = wg money being 
coplidepable | and the ſecurity: mall; but, it 5 8 0 1 coal. 
quenee, ro che defendant 1c keep; te e cerfainhy doe 
90g. go arge, aygig, the p * 885 asf: Ty 99 11. 2 0 e 
1 4 227 4 qut L bes A Jud Lao hier a ahh 
4 Cuangyit.o8—Then, in this, particular, caſe, upon 
conſent. of the' plaintiff the Six Ge myſt. be direed,; to. p ceive 
the anſwer without being bgned by the defendant. ” N 1 


od bi WHAM] f F beer ee 200 1 119027 15 1975 + 


— 


* 


$4 3% 
3 ; 


72304 


ou wages hh or St. ol er tr hp ep pre wot 7 gt MA 4 eas EX * 1 e 


PPOSITE claims hack been 55 up in a Eccleſiaſtical Court 
under different wills; and a een had been made; that 


c 


one will was not ſuſfciently proved. 


* e 3 


$M. * ; 


WY : en for the plain ako Wal ah property might be 


4 -4 


paid into the Bank, and transferred t to the e Accountant General; ;. 
and A receiver appointed” to collect the outſtanding property. The 
motion was made on the authority of M; gerd (a); that during 
a Tait in the Eccleſiaſtical Court for adminiſtration of the effects 
2 Court of. Wai A entertain a ſuit for che mere preſeryation 


; 8 8 
: * N . 
2 4 1 i x - „ A 6 $f 4% 


(a) Map. 122, 12330 
* YG 


2 25 


Ce . 4 
Y1I3IS Ty 
FM 
* 


* 


oa 2 Ro 


in diſpute, Ply was IP 
is in controverſy in the 


1 or not. 
delt to collect che effeQs. 


£5 


ann 


{ 


7 
1 


; 0 - 9 
33 Bas, 


_  Lord:Thurlow had OY that the party ſhould. 


interrogatories, 


was in danger; ; obſerving, 
; and the Eccleſiaſtical Cour 
4 evidence; ae the proper courſe would be, that an admi 
endente lite ſhould be app6i ated | 


The Court 


fan the xo ke was thir 4 
i any 5 or dt 


1 


o 


that the en was not 
might receive =" 


| 5 10 in the nam | e of _ 
in hit oy 5 5 that belonged to o 4 


. 


— I % _ 


Ea morrgage provided, that Hawkins, an attorney, was to receive the rents and 


; ee 


I the bill gave 


without coſte, 


2 
8 


7 ; . 
* i a9: he ves 5 Aoninriatel [To einge SE: Sis ome vids tds 5 

4 3 4 PR al. inen N d 81175 275 58 n {A r Ai OY 

| 5g =: RE EVANS. 'v. BICKN 211 e 

| . Bi ger l * mac eh lei Ale a T 3 55 vr and mY of 7. 

| en, ember 1 792, Wi lian Stanfell,. " | biſcuit baker at "Briflol, ond 


4 eee "veyed to Elizabeth Reed, alſo of Brill, her heirs, executors, ad- 
'$ be „ "miniflrators, and afligns, Telpedhvely,. certain, Freehold. and leaſe 
Fane hold eftates, by way of mortgage for the ſum. of 30003 ; "and } it was 
ee * profits; 5 and to apply chem in the firſt inſtince tothe intereſt, and 
1 then to accumtlate them for 1 of the principat. n At 
tte fraudu- the date of the mortgage the only ia eſt Stanfel/ had "in theſe 
1 e ae f eſtates Was under 3 ſettlement, executed in November" 178; 5, pre- 
# e e vieus to his marriage with Elizabeth Bivbhett; "by which all the 
. upontheev® ; faid leaſecheid and freehold 'eſtates were #figned at and conveyed to 
tors and adminiſtra- 
1 — oa tors; and: heirs and aſſigns, reſpectibely j upom truſt for the Tepa- - 
11 te- rate uſe of \Blizabath Bithnell"for liſe; tetaindef tö the uſe of 
. -Stanſell fort life ; reminder to the ehildren,-as he mould appoint, 
Jegarions of and, in default of appointment equally y ö vith! a reyerfionary i in- 
| an opportu- tereſt to Stanſeil in default of children. "They had iſſue two 
B mm children.  Aﬀterwards,- two -r three years before the mortgage, 


Om” became inſolvent ; 5 and Tarn Tram, his wife. 


| fogle vic. Fob Biok#eth and Jubn Taylor, their exc 


on theground 
of negli- | Ss Fo 7 iis 
gence z and 42043] 50 780 Of 1 5 Ft 402719109 12 * 34d TE YG 5 COP TY ob 


5 ne heb 55 Eaaabel Reed having warriedd 1 e Hl Was filed. by 


Acton; and them; : ſtating theſe circumſtances ; i. and t that, the real wy of Stan- 


; aer < I had been diſcovered. "ſince. the | ,mortgaq aj hat all. the title 
tion to the c 80 ti if N EIN. 


plaintiff to 


ae an a iſe. "deeds had been. upon the warriage ledige . e the 
truſtee; ; and charging a delign to raiſe money upon the gredit " 
the premiſes; and that Bicknell delivered the deeds out of his 
Ia cuſtody for the purpoſe of enabling Stanſell to repreſent himſelf to 


. the plaintiff to be the owner of the premiſes ; that he has admitted 
e declared upon different occaſions and! in the hearing of different 
wn 95 ao perſons, and that Stanſell at the time of the application informed 
i him, he wanted them for the purpoſe of obtaining credit ; ; and he. be 
FE made ſuch declaration or admiſſion in the preſence of the plaintiff 

and Hawkins, the Solicitor, and the defendant T7 Ale, | The bill 
ny prayed, that * eſtates. wy, be fold 2 . the mo e and 
, 3 ; 1 0 tha t 


* 1 * 3 
- - 


_— 
. ö i 


mT. 


V * 
a » b a > - 
- ts 


«ie other n Bickkell. ſhould: be decreed to act the Ack 
_ ciency, or the whole, if the 7 court: ſhould be of ene that | the 


_ e not "ve 1 ee q 1 V»!!! ore 


7 x . . F = * * 


The tin: Bites Ah kis HY fared, MY ant "AY 
„ after the execution of the ſettlement, and prior to the exe 
eution/ of the mortgage, :hecao 


toriety in Briſtol ; 5 
_newh pape A. 


Caſes 1 1 Ehanciey: En 


| 6::inſolvent; and aſſigned all his - 

eſtate for the benefit of his creditors ; which was a matter of no- p 
ane "advertiſements were inſerted in ihe Brifol 

he title deedg were ſoon after the execution and _ 


: . 1 
as... 1 
N x : 
"7 i; : \ 
18 " & * 
0 1 } A 
. 8 4 
- 
” . £' 7 


190 . 

N as yy — 4 
Evans 
PC 

Bicker. 


previous to the marriage delivered by Stagſell to the defendant 5 


Bicknell; and remained in his cuſtody, till they were "delivered ; 
by him to Stanfell a bort time pre vicus to the morigage; : | w den 
all the title deeds except the faid- ſettlement were delivered at W 
deſire and with the apprbbation of Elieabeth Stanfell tothe defend- 


ant William Stanſell; h promiſed 0 10 


deliver them in a . 1 
hours, or next morning at the fartheR/' Upon the defendant's 


application afterwards Elizabeth Stanſell admitted, ſhe had them; 3 ws 
buy refuſed o bag with . He denied, thatthe g h was : x 


al i ſlated, DAR he n never did adit or en is in the 181585 293 | 
Hawkins, Taylor, or any other perſon, nor did Stanſell, when he 


applied for the deeds, or s 


at any Time, inform him, that he Wanted 


to obtain money by way of mortgage 'or otherwiſe: but he ad. 


pipe to ſhew or convince ſome 7 


vom he was in che habit of taking credit in the way of trade, 


bels of the freehold ; ind 


Ar 4 833 
8 7 3 a 9 
q a. 
238 
1 N N 
* 


they and the :Jeponent went to Bicknell, Who, irenuoully de- 
nied, , that he had delivered the deeds for the purpoſe of a mort- 
deze; büt at gength, after much altercation and abuſive language 


between tüm ang Hawkins, informed, them, that Stanſe, ¹ Had 


n/ell did inform him, he wanted che uſe of the title 


. that he and his wife were legally i in poſſſſivn' iy We” rents ad 
teaſchold eſtates, 1 

1 0 fl i 181 %%% (( ( 1 
he defendant Jobn Taper, ae the anſwer EYE Ble . | 
Put iu, was enamilied dy ide plaiatiffs; and by his/depoſitions be 
date hat upon the 29th of Jamary 1 794 "Elizabeth Evans and | 
Hawkins," the attorney, came to him about the mortgage; 3 and : 


perſon” or perſons, with _ 


defired him to lend him the title deeds, belonging to the marriage Ph 


8 


| ſettlement; tc to. e to Tome, W ; 'who would credit. him with 


* © 
* 1 , \ 
- 


7 $22 re, nor US 
vi „ 


W > 
3 bf 
— 


1 
| Evans 


4 nies we» el & to: o lend ats way was to cette two 
years rents; that he had promiſed to return-them in an hour; 
+: that he (Bicknell) had lent them ; and had oſten ſent, but never 
ed, _vould ger them ; and he q isd; that he knew of the re 


k 
, Þ i : : 1 x id fob * 2 * N 4 T* 5 1 5 ; oe P F i. PS y 5 
) © : * . 1 : 3 AR, | 
19 e 5 efore the cauſe. went to He. 
. 4 8. . * 4 1 þ N N 2 * F os, 4 = / N 8 C "R 50 l - py 7, x ; wm 0 Ps = 175 * 
Ty | * 7 0 3 4 N 2 inan P * ** «6 \ The * * 2 2 We 4 84 x * 5 OY OY 1 2 \ ? oY g % a . * A "4 XS TY 4 * wy * * 255 
L * g* FE. 45 8 2 . 2 K CR : of i Fe. 8 14 4 a * ; 1 3 E * "re. * . 1 4 + - * 1355 1 4 4 | * * p N * * 8 od 8 * 
—— a0 {A 
» 5 r 
* o : 
: 6 > R « 1 N . 
*; en * A 
; ts OP. > . * 
. 5 ; *44 * 4 
3 ! * 3 : 
" j 7 
* 8 7 
£ Js 
8 Ian ; St NV. 4 0 
© there. is 0 ptivity between Bieknel 
| act. 25 * 
n F * | 1 2 4 by * 4 * * 5 © "IN 
+1 wt 22 ($43 35 ny, 4 * > N f 
& . ; i - Fa 
* #4 * * 3 *. * +4 #5. 
© 2 N 74 88; . q ? 


OWE: oo Rok 7 le $$ ae ire 24 Oy 
„ RE 1 


rt done in eee ef 
bands of a morigagor. 


. „ | 
Biclaell had in himſelf the fee: in the freehold eftate and 
the abſolnte jnrereſt | in the for years. Giving the deeds to 
zl, enabling him to act 28 abſolute owner, ' Bicknell muſt be 
the conſe „as much as if they had fol 
from his own add. He * Staxfall intended 1o gain a 
it upon theſe deeds; as he thought, only to the extent of 
30% according; to the witneſs: but his anſwer does not ſtate 
che extent. The plaintiff is entitled 10 the whole of the * 
advanced, not merely the 304; ſuppoling that ſum the extent of 
| the fraud intended. The principle of law upon that is ſtated by 
I. ure Bacon (4), chat a party enabling: Another io commit à fraud 
__ mu be anGwerable for all the conſequences. Mt. Juſtice - 


*" 


treating upon accomplices, puts ſeveral caſes; upon Ml: is the 

eaſes of marriage agreements, where the huſband has been repre- 
1 xepreſeatation has been. \(merable.out:of his own; property. = 
Ins oge cafe, Anf v. Aus le) / Which is not to be diſtiuguiſhed 


1 A perfeQ Rranger was. ape rh to pay the loſs out of 


* £858 * 9 475 Wo. 95 5 * S #4 7% 1 T i A by 4; 2 8 
0 00 3 1 Rep. B. R,'s 51. 12 0 Prake N, p. 26. | © (6) Maxim 16, 
8 , 1 Pot: C: E370, OE 14 1 1 * "Wo . ay ; I NOR 1 


7 
. * o 
* * 
. o * 5 
4 5 
P * 
: - 
- 
: 
# ” 
by I 
- 
, 3 F . . 
* 
7 C bs * 
* 
* 5 
> ; 7 
* 7 - 
k of » 4 N 
5 4 
* — 
8 % * 1 * 
= * 4 ink 3 1 2 [7 * 1 4 dh , 3 - Us — 4 


4 * 
* * 
* 170 * : 
* 57 of 
I. , 
f 
. 
| 
* n 
„ 
8 55 * K. 
2 + Vas * Pp... 
3 


2 tl 12 8 — f 0 F p 


* . bircuetancg 
caſe was an attorney, cannot make ani difference Thie defend- 
ant, is 2 a and his duty was not to let thoſe deeds go out 


| Wer 1 ou Saga 


** 


ebe. the, exidugs e ß a inge a _ 4 
Katie Frogs e eee "rok: but * 5 | 
eee ern OI a7 ben a. ſafteient, und ado for. the | | 


wih the wong but wegt with blogs anc ſtaid in, his 
while ene ir {bi paſſeſſi ON. The juriſdiQion, of this wourt 

would de very defective, if i it cannot from the ace aß parties infer 
2 fraud; not relying only upon the admiſſion. This truſtee hdd 


* CE 


in tis poſſefſon for; a double, purgoſe ; to protect the 


4 co ap ; A . : 7 \ 1 4 


fm 5 that might de committed by means of them. " Suppoſing, e 
1 the Court has intimated, chat the caſes do. not go. the length- of e 

wy poſtponiog a firſt mortgagee, who, has, parted wich, 75 deeds, 
vpn mere vegligonce, this is more than negligęs- Ia. Beckett 
v. Gordley {e)he Lord Chancellor: lays it down, (4), 7 5 though 


x 


1 there; is no caſe i in the, hooks, | but Lt! the E Q whom the | : 
ia imputed, was conuſant,of, the treaty, in, w which it was 

3» ail eds, yer, if it eee the, parties were confederating to- Pp; 
Sethe o cheat ſome 2 the; P articular perſon wag: not En, Gy 


" known, the. raſe- would fall 2.4 the. ſame principle; and muſt 23 


receive the fame. determination. | What poſlible: purpoſe. could © f 15 1 Y 
n e ſuppo ed, and. I. - 


| mitted. by dhe defendant, to. convince ſome i innocent perſon, that EG 


316 + oy * 


oo and bis 1 25 were in ibe < eg 415 147 of the rents and 
—_ 1 give rk a 


4 


„ 


5 no ele wor Fob * e 


15 153 "ud $4. | 1 1 ; FL 4 e 


7 


10 1 


1 bee e . 05 ue ef 

1 e ee 28 Ca, Ate: * 1 K 1 
e 
er. VI. „„ 2 2 Th 5 


} 


15 ; : 


Ll J 5 
22 % 1 N 1 
P 1 3 4 
#4 : Wy" 7 » 
2 * . 1 A - 
q Fe IE K 
nn x 4 $I AS 
b va * 1 


a. 


28 i Cj 1 * — 
TI, © 5 * - JAY 4 TP 2 * 2 
1 N A 9 hes. tl * 9 my a fans a VENTION” 4 * FT , . N u 
ä * 3 r 7 * ! TE OT * 2 * ä x f * 
Y wy by oY ; Ar * * 1 N n e PE -S W * "Fe y * ot W- 4 30 
£4 ; | 9 . „„ vgs * 1 N Nee Tay 7-4 N . | 
l * 1. 2 5 * , 1 8 * 3.4 A y * 0 + N of * . * bas ly . a 
? N ö 1 R * * 0 * en f 235 N . i 
4 \ | \ \ 5 c 8 4 . ' \ oy "i . 
þ 4 x , » 72 4 KY 4 1 2 * wr. . 
7 wy | 8 7 4 "© * 
0 > * * 4 * #7 % * 
[ 1 \ 
# "Be { % 
8 0 176 % . * 
. þ > - 0 
4 NE. a Y N 
5 4 ; f g 2 1 5 0 1 * * 
N "ey — * * 4 
. N - ans” 2d e % 
* * a > . * 
8 is ; 4 — 
Tot , *4 5 5 
] , 
” 4 
8 ve 
4 * 
2 . : . 
* * 1 * 
n ME 
2 1 "_ 4 % 
* F * 
— : 8 


eh e 60 110 ths” oy Uke ers 8 

e ee dec e o7% 6 0116 D& 20m; 7" 
"Tu. 6g $99.5 96; 144-08, 268. 2 * Tah, git has; 8 00 2 
A rte ad dn, mes ar th e ant Breknell=The 
bin ab against "Bibbhell' is mire! merely an action for 160 400 fl in f- 
N upon this bill to arrange' any equfty as "ial 'Sranjell, 
Iris merely an action teu in wo n 6f a * 


chere muſt reſi relief Woes ah if i it an- 
Gel! bat Cours ef law det 


x 


"wm if” er pe p 


55 ent "ke is "ſaid, 


* 


ins We be 356 n 2 * 291: Mab vad we | Bb ow 


LNG loc 0 Le 310 


ont * 


ie hy 
fuffaining' an ion, 18 

Aut la. Armit v. Bie 
5 _ different;” and' that of | the , 


— 
+ * 1 


mit 72 n0/Femedy ; 
wh ws "other Fate referred Wire” quite 
anche Fat THVeth is very ſtrong: 


the feed being given up by hs de + wee 0 have = 


13's 


10 4 rau fo bot a 22 x. 1 Tn TIN 5» ” 
was determined upon the ee a mins of he wa e Ws 
poſtponed.  Thbotfon v . Rhodes (| \'w; 


7 S 


# + 2 THAT — 
ford no 


"was d cate” ile of Fraud.” . 17. 
ford V. 1 ward ) was a "caſe, e r ear Maud, bt, in 5 

| which, the party was boa by hls Gg o undertaking bc to Took | 

to the mortgaged ſtate, 'but © to lock 9 5 the tie As Bis er- 4 
ſonal. debtor. | Head v. Egerton {s) peo ceeds "upon t * round, 
that the firſt mortgagee. had beyond all doubt : * rte i 755 bs 
mortgage. Thoſe caſes WIE þ rd 88 ground for ſaying, 
the mere abſence of the title deeds "ch; the 5 = . 
leſs fraud is imputed to him. "The caſe. of "the remainder 1 7 a 
cited (e) i in Arnot v. Biſeoe, | 16 2 firong caſe of fr; ud ; ; the tepre- h 


1. n "4 A AG '7 a 


ſentation being, that ; 2 'perlon, | in A only | tenant in tail, had bad a 
make a WT Ia Pla v. Fluit 1. be : 


| on * N. „ ACT: & A 1 
(05) „ e 10 „ 
3 Will. 20 Sig (0.1% ' 6: $4 . 
n eee 


4 felemba lch ot ere 
by aclleut bitter is Killed, they abt K te Ft 
aon cf b * in it Mie ions f 


. eos Lord Warn 7 
on e Var'the defend: Wo 
KC chal" on e very party, to hom 1 
s cafe, in Filet we duk his bes upon oy Pl 
_ round,” than the being cofitifant” of „ = 
tion: to be ſure if parties enter into a confederacy together, and CT 
Se Wnvufort ö the general pürpöſes it in nt neceſſary to they 3 1 


a Ferber perſon wes | ae eee , "0 
ap coin Borifh i ups e £169 200 wh 0h ns oY foo |. 
NT _ It. this caſe to! FRE 


© 7 of 
1 * 
* 
* y +7 
* » 

N y 

£23 . 

A 
2 

* of 

= 

* * v1] 
7 &7 

24 


the--artifice of endesvoufing in 3 "converſation 10 de one, 
thivg from the, defendant by. irri | 

brought, to- take advantage of any. 
from him, chey are: forced to admit, that) he Atenuouſy denied; | 
imputed to bim. His retaining the ſettlement affords 
ng; inference, hat he meant fraud; Stanſell, and his wife bav- | 
ing another; Part. This caſe is admitted to be ve in prin - „ 
dhle. The maxim of Lord 55 referred. to amounts only.to, Þ} 
this ; that's man; ſhall not take. advantage. of his on wrong. | 


7 


N eee : but they muſt prove an unlawful. po 5 1 


ant denies che 2 Plaintiff cannot | 
of one witneſs; aueh ann ; 


Yo 


* 

— 
* 
— 


th rer, 


wy 905 15 . 


135 


ET. i [= * 5 71 | FA 5 2 17 TO 5 114 8 es 3 91 129 95. 7 F741 114 . FRY 78 Þ j "$9403 4 * 


Lord CuancaiaorIt.fs fill, for the. conſideration. of the, Wo 
 plainulf's; Counſel, whether an aQion may not be maintained WT 
law; for M pop their fate of the caſe this Court can inter- 5 „ 
1 I doubt very much, whether an aQion might 1 not be main- 1 


; 4 1 0 
5 "T7 bh) 8 15 ; 4 UP a F | f f 1 : 54 y . 
8 8 i 3 ? % "a * Ph þ 4 5 ye 1 J 1 5 48 ; 4 , \ , 1 4 
. 8 = * 8 N ** 4 - $4 ar i 4 * 1 
1 8 . . i 
7 25 * 3 F 1 „ ö : 
N 0 4 Fo 3 "£30 . #, * . ! LL : A i Se 4 ' TY | 
& 8 2 * . 1 . 1 1 k 7 4 L v4 N 4 * K 
8 3 . HR JE. g . I ; ; g - o RAL v 
b 15 . 1 | 9 8 BN 
| | / | 4 N . | tain | 7 | | | 
. a * 8 4 : a wg ” F \ | 
8 0 1 32 os * tv 4 f 5 ; : 4 * C 
| — * * o q » - 0 = on 4 - — . 2 A . 7 


— 


4 
S 
= 
- 


* 

+ os 
RE 

* 

_< 


ing; Men thi i 393runk14:-Gik in gr Se ofcequita for. 
"Hm Wow This: deſendunt has. got. the, legal eſtate. inthe, freehold 
15 . t leaſebold I but ip Hf upon a truſtfog daten Wag Jou 
. 0 eg sft, If, 3 Mat, YEE gage, 


 boneſtly-1;L1dp mt, gend & preſent fag that ie | 
"> bo; ppintoinade therefore this Court will dor m 


Di | our en b 10070 8 5 095 
1 "4 Ste Dodger Werrebe nb 4 O 19/05 2 K, PIN 
= Nog men . Ws — upon ne gies... 

_ _, "ſettlement by ase giessen, they Mghs:$9ibgveipys. theo ies 
not having done. ſo, they can neither give direct evidence of 1 it, 
nor raiſe amr ipferancey» (he. bill. doe na” «rt ſuggeſt, norice. 
"Bun: chat dacymnibeyin deg incay dan ſe inlet by. Mre Shanjell. 
againſt: iqis i atotiff an ih to uſtece a0 exprebilyraharging,. that 
ö which /wandediedi by: eee hows 
of your Eürdchipee predenetiors fiaze lamentedy that che Court 
wm gone do fe in affechüihges principalbymorict>to acliagent Car; 
the Court now ſay; for chat fair purppſecthe defendant gave'up 

iel deede 0 rhiis in ſobwent debrov? Fhe mimt from Lord 
| Biiton' was referred toz6nly-t6 ew, chad the purpoſe betet le- 
ol, the perty could nov\ſayy he wis det te rüſwer ; deentle the 
otfer ha eneebcded the intertion ;' and various inflarices of ther 
| akute are put. How can ul the world he fuppaſe® to have hall 
E notice of the ins wetey of 8 odſeure trade man in ERH il; 
—_ e ies BH NG enn, f F393: 26 . i 11 0 9 e n 
T7 "With reſpect to the ſup oſed x lach Kere inſt 
* fach au actie dor can it Be bepportel wen ae 
0 1 5 em 1 De ber are 3 
3 1 be bat Wise Gdirts deen Mer een 
principle farther than Courts of equbeys N for of den is 
FE provided; and that is an objection to our going to law, The 
S iliat relief might be but da was 6f inith werb fbfee 
ia Ait v. Neu. But at læaſt chere dn erben . pe 
Wo 4 eee ought! to e gate of groſs 


1 PS „ si HE FOE 3 ha din, n an, 7 Ns Kt * 3150 


3 ' " X T "8 ; 


1 1 W „„ 5 Kt oy 3 A; Fs 5 I 8, : 9 . 


lod @1 ©; by” 


= 


JV + 2 * „ 
l bo 1 5 i 8 9 45 ? REA oy, HE , SOS 5 : 5 5 fad; 


4 F ] + p 
"LL | + 


4 


1 pag ot tlie ane FN; l cher Fan to "that with. 
the eſtate; a hehinſafmighr have done; to make a mortgage; 


* by © 2 Pt 4 N 


in queſtion, is ſmall,” a cauſe of more conſtqquenee to the public 
14. tis very lader be been heard, 10 e VVV 5 „ 


n Wy * 
„ 25 1 7 55 by $0 92 2 Ss ; AL: WO? 
1 C of "pf IT 4 WW 
IS ” « * 0 


— 


28 Fe N 2 
" ” 1 * 


IO FE. By. i 1 1 2 5 > * * 


regiges 
„ Was Fae, whey 10 eee 
ac pröffts : and terupply chein in the firſt inſtance tö the intereſt, 

em for the diſcharge! of the principal: | 


aud theft te accumulate t 
Willing it 40 m f a mortgage aiming at the del 
ie distel ) re the mortgagee; to the 
denk by the reits and profits, as foon- as poſſible; Though that 
Greumiſtance ib a Matity it ĩs not A Greumſtante preffing at all 

» application of any pfinéiplb, that oughit otherwiſe tb 
Gef che caſe! © Thequeſtion4nthiseauſe is) whether upot 
the decke of xthis:Courcrtice defendant Birinelt is, liable to make 
Bob ane deficiency ito che plaintiff upon this tranfaction beyond 


= 


wc bee firſt tes be applied: © The bilt bentended at firſt, that 


rivy to re molband obtained | 
A bas | \encouragenient' to the party? lendivg;; | 
"Un Yeghtion, which, iP made out, -woul'be' ſufficient to p 


car it ber eeneended 0 ee eur wo 


fraud, or that groſs degree of negligence, which this Court looks 

at as iraud with regard t the con ſequences S attaching 

her _ ſo far as it gd up 
Vor. 8 y ſecure 


4 * + ah \ Y l 


1 R * f © g { , 7 . 
7 7 82 7 g 3 4 ; { , 


3 * 
1 . 
4 * 0 
4 * 
whey” * 3 
4 : *. 
* 
on © 
1 7 4 
* * & 
* 
— # 
* \ \ 
Ip 5 1 i N $, . 4 1 
: 5 N IP > 1 1 4 7 
% 4 of * 


w $o-aflig a. good. moi The 
whidh, hoc __ Hm ag Wale have mide” him clearly. an . 


'EnanoBrron—Though the ſum, which. is the ſybjet | 


the "wade" er Sray/elfy iatereſt under the ſettlement 57 which = 


ee e ae that ſhe was 


* K i 16x 


; wy A ber bn 18, breche 20 iulg a 


1 
" 
* 
: 
* 
+ 3d 
« 
* 
» 
* Fart 
+ 5 
WY 
k oh 
— 
— W 
„ # 
IS 
25 
o > 
5 ! 3.4 
7 
4, 
W.. 
4 8 
** 
9 
1 3 
z > * 
5 " 
. * 
» fy * 
4, 
' 3 
„ 
"*% 
1 + 0 
* 
7 7 
# 
i- 
1 
- 
E 


"drifts _ Fast I 8 Os | 


{ wt 2 . þ 9 5 # 


4 
" * 


| 3 : it. Th e 001283031 Ry 7 2 
gta an naldulh 5 


* 
— 


3 


-_— * con veyance from any of the defendants to maké g 


=. Coon of Law. 10 * N * N _ * * N 8 4 or eats 5 196 70: 


ok 
4 
1 W 
| R 
4 * a + \ 
* N * * 
0 * TRE * 7 
: "FS. l * "T3. VE! * V 
y * , 8 75 * 
INI » ME #6 LIED: 
4 ® 7 L N 1 
© 0 E 
8 . : 
F . „ > 
5 . $ 
I fy } . 


LY „ e in chanery. 


. e to TOY | The bill then fails altogether as a bill "I 
Res od the plain - 
. tiff's title. From her there can be no dernden her eſtate 
e being ſettled to her ſeparate uſe, and protected by the legal eltate 
of Taylor and . Bicknell; the former fo little implicated in the 

x a fraud or negligence, that he was examined as a witneſs; and 
2 therefore i it is impoſſible to affect his eſtate, protecting her's; and 

= 8 1 Bicknell was the ſole truſtee, it is much too Rrong to ſay, this 
married woman, cgfuy que truſt, ſhould be deprived of her inte- 
reſt, though an innocent party; becauſe there might have been 
fraud or negligence in Bicknell; in whom the legal eftate was. 
Her equity to be protected would be as ſtrong as the plaintiff” | 
to have their eſtate made good. The Court, if it ſtood indif. 
* Felon. 8 wehe a aſe, e 18 tad 0 ts-wſual-prin- 


"4 1 oy + 0 X ö 8 * . 
32 5 6 An. . S 
* 2 4 * . * F Fx, 
4 Ark, 0 * #1 i Av & . 


be — n n is, fup EY 11 OP huſband! 8 muff 
"Held! to ſatisfy the mortgage, whether there is 4 perſonal de- 
mand againſt Bicknell upon the circumſtances of his ;condu@; 
and whether, if there is, it can be en in ee equity. 
1 ſhall diſpoſe of the laſt conſideration firſt,” If there is a juriſ- 
dition at law in ſuch caſes, there is alſo a. JurifliQion in ey; 
and then, if there is a concurrent juriſdiction, there can be no 
reaſon for diſmiſſing the bill. Attending to the caſes decided at 
law, there can be very little doubt, chat a declaration -. 
framed upon the circumftances of this caſe, ſo that 
be maintained, if there be fraud in the conduct of Bicknell: 
it will not follow, that this Court cannot give relief. Polly 
Freeman, which is: the firſt caſe jof its Kind, proceeded; upon thi 
round ; that.the; defendant was averreduby the) declaration t. 
Shave falſely, deceitfully,: and fraudulently, allen, that Fal 
abe be truſs; The; ation; as met | 
ound of fraud and degei 


geit in the defendant and : 
| hind 3 ciroumſtances, which were held n Fo , majority: jof the 
| Judges ſufficient to maintain the action. 15 has occurred to me, 
kthbat that caſe upon the principles of many deeiſionʒ in this Court 


n 


88 
\ 


An-old bead « ight have: denn maintained hint 4: for it is a very old. ahead of 
of E 
5 2 ko | 5 Bp > 18 ky: 71 32 150 My 1 es Is: r r 55 1 FN «pl iy ” in 26 * 454 +. wry 


- * to a man going to * ge ho faith of. i it in a matter © — the perſon 
; Romney be a, go it falſe; hall moke it hand and the Joriſdi&ion r 


a 
* 5 7 4, . \ - AM 
* PRs * 72 * 8 
nn 5 N bo 
N / Ws of „ 
bv, $83 We" * WY | * "> 
* 3 x 0 
4 8 


+4, SS 


; 0 4 45 — V 


* 0 Ae 3 73 : 
4 Ds, N 75 a „ $ . * 25 1 1 11 {3 r f OF bs. 3 5 * 5 m lis a | | 
b 25 fe 20 30203 F en on r ee 


1 | * A 5 
8 7 5 1 Res, 7 48 A . 0 Tm Rep: . E. 568, 9 . 2 by 8 


6 
"$235 
20 
5 


A i * — 2 
al; LAN ans dates oh A 0 oy” 42 
i A L? S. 7 _ * C 4 * * 
Y 7 * F3 EN 2 * 4 1 . Ry W 4 * EY 18 
* "> 2 El 74 * vi ae * F 
* Wi I e * x EYE: 
* at. da | | obs 
* 
N Ul * 
* 


equity; that if. a Wremen is EO to W lick Fa 1 
to deal in 2 matter of intereſt upon the faith of that. repreſenta» | 
tion, the former thall make-that repreſentation good, if he Enows Br 0 ee 1105 
it to be falſe; and in chat caſe and ſome others there appears * N 
e to. hold, that if there was relief to be adminiſtered in 1 
equity, there ought to be relief at law: a propoſition, that 8 5 

to me exceſſi vely queſtionable ; and I doubt, whether .it is not 
founded in pure ignorance of the conſtitution and doctrine of this 
Court. 1 allude to it che rather on account of a caſe frequently 
mentioned, Goodtitle v. Morgan (a); in x which Mr. ue Au 33 
—_— l in LEES anne: 40 0 * e wee 05 Fl ; , 1 0 FI 


« 11 is, an | cltabliſhed Ss" in a Cotes of Vids, W's 2 "Gia e 
0 « mongages, who has. the title deeds, without notice of any prior 
* incumbrance, ſhall be preferred; becauſe, if a mortgagee lends 


% money upon mortgage without taking the tile deeds, he enables 

u the ee e commit a fraud. If this has become a rule of „ 
4. property in a Court of Equity, it ought to be adopted Wa 
Court of 8 Here the defendants took mortgages without 
* inquiring” after the title deeds; e ſubſequent mortgagee 15a 


. purchaſer without 8 en In has 1 80 the title + 
# 12 bas the better titl 8 et 1 e ; FO 5 0) } 5 "5 V 


* 228 CE Rake FR 3 >” 


. oP 4 4 17 1 % * * Fe Wt 0 4 7 ' 3 " 46-4 
* ENCES 8 bY 5 4 3 . 1 x. r 2 #1 180 1 he! 
4 


not true! I do not wonder, that Mr. Juſtice Buller Rated the ty, that 25 
dockriue, as he did; for in e v. Rowks (e) it is fo ftated by gage, who 


1 Burnet ld), and without obſeryation by the Lord ie be de 


+ deeds, with. | 


incellor, or the other learned perſons, by whom his Lordſhip ou: norice of | 3 


a prior in- 


h n 0. being contrary. to, the law of. this Court; and in come 
| Bite v. Cordley, in Which I Was Counſel with Mr, Antler, fries ac 3 


gligence 
alone will 


we Had a good memory. of that time, he certainly. was impreſſed 
WE a Full gonviQtion, that. that was he fort 1 8 this Cour 


7 1 


the Atſt: it 


With regard to the ſecond h of I Mis Juſtices Buller, ; As of 
tha if this had become 2 dae of property i in e en e therefore it propetiy,in 


#1 TOWN. e 1 e Mete, 15 2-16 Bqgit is not 
«nigh ig bY. wit 100 . gov | FRE it WY Wl; ; there ore to 
43 adopted: at Law: the FA we de . | ceeding zal Agen principless. en 1 
quity for inſtance not allowing a gs wireels, un eſs 8 y mg ro e N 
1 denial 3 the anſwer. : $00 roi ard e 


_ : x oy * 4 
, \ ins S OO TEE CO 
— „ 88 * . 1 2 s FT, "I As > ! A * N 7 | 9 F Jo W WM w; TRY Fg N Gy oY AS Word 28 7 


* 


4 


4 


85 


9 1 Vf. * 375 1 4th. 9 7, n 1 "FE. 360; 1 l. 168. OS 


— * N 


not poltpone bw 


The bt of theſe aan Y e uh 1 85 che late desidbs N Note 8 = 


rule in KEqui- 


a 4 | ; T > * : * 
IX Xo < = * — 4 7 > Wanne 8 0 * \ * wn — 5 2 KORAN 
2 4 H A. \ 3 _ A : — voy 115 1 5 et 3 4 . © Le At F Ed $$. * 8 8 TI" 6 a 
* e * 1 WIR : 8 x 8 ; , ne $4) I: +> a. AL L . 2 LT 2 i 2 : 2 4 £ 22 
R © hee oe, tr . KF - — X - = Y . * WE” * _— 5 mn 12 n £ . 8 3 2 g I 22 5 oY | 
S 4 * 2 ae en ante 0 — 32 * * . 8 2 AA Ce ts 228 2 1 822 WE” x > 2 hs * 8 3 
Y 2 2 5 . - id Py IM . 22 * * - SOIT 0 e enn 7) * n * 22 "I" 1 2 8 9 ens 


2 . "op a * 9 * WS, 2 — > T1 . a+ a? N . * 
N N Ms © MY A" Er JO * 4 att fiend 1 > * lt i, — 1 OE 3 dag Ci 
k Y by n * * VP TR oa Lt * ” ITS hos * f BY | Y * MY OY 
OP.” Rab es * R N a R e N F R 
* 3 1 - : * N . 3 * 
1 t + mA We ETA 
LA —— f * 7 " Y X 
y EIS » : 94 8 . * 
"7 * * * 5 g * 
. * 1 
4 15 Ss k : * * : 
o * * - . x 
—< 7 
= 7 4 \ 
* 
. 7 7 
_ - - % + * 
= * . 3 ; 
+ * 
8 +. 5 N . * 
"8 N » | y | PAL : 
_ g 
* % - F £ * 
3 ; 
L . * ö | — 1 
7 : 50 
* | a 1 k 
"# -— ; 
we” : $ « 
= . . 
B 4 5 
1 x 5 
? 
— 
+, 
\ 


1} an 1. N cb . of Law; b Ne "OM 
Mr: * fe Jeariinjg'and memory of that Judge cher peur 60 che a Yery 
1 SHR Hate propofirivii; and" the converſe undbubredly ent net bold; 
3 f it i is impöffible for this Court upon the principles; upon which 
mess, to , that Whatever is à rule of priſceeditig'dt Ti is of 
a, Eo eure 4 Lale of procecting in E daity. It nity be ered, that it 


„ | Mbukd be che eie: büt it Js iiipoſſible3t'en,” 'Foriaflance: in 

* 0 the cafe of tue mortgage, püt im ' Paſtry v. Freeman; if the man 

= 1 ell derſtsttetz, and ak don ein de thalalned: upon 

, cabbe malhmined) is; thats 

| "Court of Equity will relieveß the eeneerſe Gughf te Wold; that, 
Where an action can be maintained, Equity ſhould give relief. b 


| Bit is chat o? Ardefeadant in this Conrt Has thEpriteRtion ari- 
| 5 daz from His SW comſeienee in a degree; in whith-the law does 
not lee 40 ore li proteion.” = re your and 

5 2 Weh daes > colts alveoli in 
> | circuinſtante, attaching or it to the allertion/ overbialaneing the 
eech due 0 theidehial, as «poſitive denidy 4. Court of Equity 
wlll not act upon the teſtimony a that Witneſs. Not ſo at Law. 


70 


4 12 


*- 


* 
3 


* 


P. > 


* 
e a * 
810 1 1 n 12 3 2 


> the defendant is hot heart. One vitneſa proves the gaſes 
5 asd, however ſtrongly the defendant may be in a , x 
8 upon oath, there my be A en againſt him. 
b f ee 199 5105 "80 15 5 55 TE] 19 nien, 129 51 2t e 9 at op 7 N 
V It ſeeths Wicke af” Gilrpriſag, if 1 may preſume — 
wo | 
Lo ©” kr" Lord Monit, who Sonturred with Mur, Juflite Buller: in 
Sies mae of Meſs egultable pfiueiples in à Ldburt öf Lawpſhoild © = 
rene e to theſe ViſtiniQions 3 - Which perhape will be 
Hot inthe very pränctples upon whiththisCourtiexifts! Titles 
pepe neh Peiner be Wand to Pe wer conliyetably\ſlinken 
E deektine of the 'Coiitt' of Niger Bruch 8 to' ſitisfied 
1 50 1 , J* x A wh 
F 2827235 ternis(4). The 10 46 ts That bert ik; chat 4 Krond mongsger 
. 3 . having no notice of the firſt mortgage, if he can get in a ſatisfied 
$3 . erm, Wobid de that, which zs the mae ground of ane 3 
A Katie — 1 48 219 417 ies FS. A Fenn 1 þ LADY 6 9009: 5. 
1 tere my protect himſelf: the conſcience: being 1 
Tie Lotd ae ap of . "Ot that at Law ap agument of: ſach germ is not to be 1 
ao weed, 0 e e eee ee eee ain ce. 


* $* 1 
„man. * e . 5 anale i. 
I 
= " 3, 


33 4&4 N 


1 E 9 7 le * Ich Fes: 
=}. N 8 + 


aa) See Doe on Ky Jamie of Brifis v. 1 1 Term Rep. B K. 258. A "If on 


| mb 3 - he demiſe of Hed{ten v. Staples 2 for 1 . R. 684. Daene bete, * 
n n . * PRES 1 ores 1 pet Ye nn 1 


a * 8 Ws "#29; 
4 "a J'S, JA; „ 9 * % IE *, ! 
J | a 4 WHAT IT, 36 $i Z | * X. . > 2 2 1 MH 7 3 - 
* * 2 , | 5 . . 
1 8 1 EY, 1 « 2 * 1 te As 5 E a Ip 3 ; XA ' PROF, A ; th S 
42. & 0 3, 1% 1 A5 F F " y £ ? Ty ” * 8 LY = = 35 - 4 | 
K AAS N * 1 Tr dhe * þ 1 8 a 1 e : ; 
7 7 . 9 ww * * 
— * 2 N * 
9 A 7 8 
- vg l SES — 
5 * 
- - 
= 
? $ i 
{ 
2 g . 4 7 # 
* 
* 
. 
— IS: N 
. 8 $ 6 
— 
* L 8 
» | * 
] 25 8 ? 


9 . * 
3 ' * * 
l nnn of 
. \ ” * 1 * 11 
— Fe ul o ann F 
i 2 * um oe 1h WW 7 4-0 7 
YR... a 7 $38.4 
bl a * TY Ty is 
N * A "a 4 0 
F L 225 7 
9 1 
* F 
4 0) \ 
* 
* * > 


\ * "ay p . 
Y + [ by 4 l 8 
U ” * 
* N 8 n WES: 
a . 1 3 2 
4 [ . = . bl 4 
* » 
. * 
1 » oh 7 a . o * * * o 
q * Jo, - N K : 7 \ 
* 4 = 7 
« = kad „ & _ 
. 3 Fr, * * 
i : #7 8 
* "0 * x 
, 1 0 
+ 1 * 
* 
0 * 1 
* a» 
= 


chat protect his eſtate againſt. the firſt mortgagee, having got a „. 
prior title; the conſcience being equal between the parties. When 
onde it id lich at law, that a ſatisfied term ſhould not be ſet up 1 
an ejeckment, che whole ſecurity of that title is deſtroyed; „ 
therefore eden with the modern correction that doctrine has re- 


N term, though ſatiefied, and put it as a queſtion to the Jary, 1 90 5 1 0 _ 
ther an aſſignment is to be preſumed, it ſeems to me very danger- EAT wi 
ous between” purchaſers; and the leaning of the Court ought ro | 


2 this it is not fit for a Judge to tell a Jury, they are to preſume a 5 
term alligned, becaule it is ſatisſied: but there ought to be ſome 

dealing upon it: or you take from a purchaſer the effect of his 
diligenee in havihg got in the legal eſtate; to the benefit of which 


he is entitled. Then, ſuppoſe, the law takes upon itſelf to decide 


a 11 1 # 


_ upon the fame rules as Courts of Equity; as upon the queſtion of . 55 
nale ?* It will be ſaid upon hie doctrine, a Court of Equity does HM 
_ Inquire zue this; and if is a rule of property in Equity; adde 
therefore" ought/to be un rule of property at Law. But, how has 
I become a Tule-of property in Equity? In Equity the firſt mort= 
gaigee may aſk the econd, whether he had notice, If that de- 
fendant poſitively denies notice, and one witneſs only is produced 
to the fa& of notice, if che denial is as pofiive as the aſſertion, 
"and there is nothing: more in the. Eaſe; a Court of Kquity will not 

rake the benefit of the” term from the ſecond mortgagee; placing 
-28 myels.reliance/'on the conſcience of the defendant as on. the 
-teſlitiony of ſiogle witneſs; without ſome circur Ranges attach» 
ing up nor degtee of h the latter (a). 15 4s: imp, * 1 
1 r Ts 93 2 ry 6 1 > Io / 

10 rb role, 3 ſimply as 2s FY 8 1 e ems oper to J2 HEY 8 

4 48 it, as 'preferring the evidence of a party; 2Myupod the obvious defeR of writes, þ 
| compared with oral, teſtimony. It is difficult (0; dejermine tbe balance of inconvenience 

dad; danger, on the one þ hand, from permigtiog in a commercial country the defendant ; 

to a vall Ratet en _ to 4 degree in fome reſpects beyond the old wager of by 
Las Au on che biber. rom deeiding «pon the evidenes of a fingle- pitaeſs, i in caſes 8 
eres, [fquiring the vewolt accuracy. and preciſion i in the proof. | 
. ln Hoxcraft y. Crash, 2 Ea aft. 92, an attempt is made to N the: . f 5 


Pally . ee accaſe, Ii which the defendant could not be affected with fraud? 
wing ven abb. charadier. under a. falſe impreſlion. i in conſequence of which be bad © 


> £ 


_ againſt the opinion of Lord Kenyon, — ia. che para of this action. 


8 ; 


e 


8 ; 
Jt 


evo it * tot put v upon that 95 Meier Buller + bs cond; _ = 3 
25 4tj"confeience he might, get the legal eſtate; and by virtue of 3 | 


Bienne 1 


ceived in the late caſes,” Which ie, that you may. ſet up the | 1 0 q 


be, that it wis not aſſigned; and I fully-concur with Lord Kenyon, : 7 0 _. 


the queſtion” between purchaſers upon this ſubje&: can it decide ' 


| fultained a confiderable loſs : but three Judges of the Court of King's Beach decided, OD i ; 1 15 
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f a | 80 is to 90 "eb oof Poſteo vi e 1 3s almoſt ee 
i 'an e . At this Jay to ſay any thing, having A tendency to ſhake i itt but 
- tives by I K Mr. Juſtice Gree very lately! held the ſame opinion as he 
Look did at the time of the judgment. The dochrine laid down in 


r. is in practice and experience molt dangerous. ſtate 
X — that upon my on experience; and if the action is to be main. 
1 Uſed in oppoſition to the poſitive denial of the defendant againt 
dhe fidut aſſertion of 4 Sat witheſs, where the leaſt deviation in 
"the decount of the eonverſation varies the: whole, it will. become ne- a 
 "cefſary, in order to protect tnen ifromithe -conſequences, that the | 
Statuté of frauds (a) ſhould be applied to that caſe... Suppoſe, A 
4 man aſked; ee a thirtl perſon may be truſted, anſwers, 
. bu may truſt him; and if he does not pay vou, will, P 
pon that the Puinlff. cannot recover becauſe it ig 4 verbal 
_ "arfdertaking for the debt of andther. «Bot. if. hie dos ot un 
Ae, but ſimply” anſwers, Tou may truſt him; be ris. a. "very | 
16 honelt man, and worthy, of truſt,” c. then ag aon will lie. 
r it is fit the law thould remain with ſuck/diftinQions, it 42 
1s not for me to determine. | Upon the caſe of Paſley. v. Freemn 
Abe always ſaid, when 1 was Chief Juſtice, that þ oer doubted 
= principles of it, as to make it not unfit to offer, as I always 
did, to the Counſel, that adpecial ve i& ſhould b taken: but that 
offer was ſo uniformly rejected, that I ſuppoſe Lnge in ſome error 
tipon'thisTuljeQ:  'T:conld: therefore-:only; point out: 49 the. Jury 
8 tlie daüger of finding verdicts upon ſuch principles and, 1 ſuc- . 
"cede an geren Them with in ſenſe uf that danges fo, far, that 
dite Plalbtiffe in uch asuous very>ſeldam obtained; verdicts. l. 
appears to me a very extraordinary ſtate of the law, that if the 
pbintiff in the caſe. of, Paſley v. Freeman had come into equity, 
. inſiſtidg, that the defendant ſhould make good the conſequence of 
"his repreſentation, and the defendant poſitively 4 denied,” that he 
bad madde Hit teprefentation; and only one witneſs was produced 
io proye it, the Court of Equity would ide the de fendant To much 
N protection, that they would refuſe the relief; and vet upon the 
YC. very . <rrulaliitabes' the law Would: K = * to 
%ͤ A =” ar, N 
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ene Web har is Kate equity; or not quite o. | al... 4 
ſtrpping- equity, is not a queſtion. for-diſcufſion-now : hut, it leads 5 = 


to the: abfolute -neceffity of affording protection a a * * | Kiva . 
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„Wb 8 to the circumſtances ente hi! is an 1 
ps” do not knom, but I rather ſuſpect from the frame af b 
the bill aich he nature of the anſwer, that this was an after-thought's—&@ 1 2 
bir ill theſplainciff- muſt have the relief, if it is founded. The 
$i * have gohe- upon the ground of fraud in the ms 
_ Her anſwer removes all poſhbility - of charging her eſtate. with 
che! 8 and then: the bill ſuggeſting pretences by Bicknell, 
that he was a ſtranger to the application of Sanſall to the plains 
io lend him the money; and tlid nor knew, what uſe Stanfell in- 
tended to make of the degds, charged, that Bicknell delivered the 
deeds: for che (expreſs purpoſe of -enablipg Stanſall to repreſent 
-bimſelf to the plaintiff to. be the owner. of the premiſes; and 1 
hat: Bicknell-has admitted or declared upon different occalians.and Wo 155 1 
in the hearing of difforent perſons, that Stamſall at the time of he Po 

application informell bim, that he wanted them fot the purpoſe | „ 
of obtaining credit; and made ſuch declaration or admiſſion ey 
the preſencr of the plaintiff and'Hatwkins, the ſoligitor, and the 
g en 1 and mine that Bickngll:baving e 


5 e . BY ig oj rn op 80 . . 
Jy _ ie. that 2s laid 3 1 8 to enable i +... 
Aim 10 as Hao from. ſome. perſon, or perſon 5 


of conſtruc Fieſt, if he ws gbput fo borrow the DADS 7. — mY 
perſon; nigh oa he. applied, might dave conſented t te o lend i it z if „ 
ſatisfied, that the eltate Was in His family. On the other hand ie 4 


: 7 might: be, that he wanted dy; means, of, the title deeds to.obrain 


credit by repreſe ing bit imſelf 28 owner of the premiſes. | It 5 0 g 


wy, oh * 


11 


. neceſſary therefore to. conſider very. accurately what | it myſt mn = 
4 e to mean; regard being had to what the del fendant fays i Go 43 
dis anſwer; who. in this Court has the benefit, ok bis own. cop= 1 

| feience; and to what it proved in evidence. Having in his feſt | = 


4 n. knee: nothing, of the purpoſe to make a ; 
. wong, 9 
; 2 $ | 


vor. e berkla wh 8 ha Fabien * wit the 1 
F Sramſell as to enable him to obtain a mortgage. The 
Fo... refult of the boſwer is, that he Ehe ur Sanſe/l-was covered: with 
inſolsvency; which was notoricus in B and that Stanſel! 
. ſuggeſted to him, that for the purpoſe of his trade he could ob. 
= ___tain' credit in the way of his trade, if he could ſhew, that be 
. and his wife had a title to that property; and for that reaſon 
Y 2 PS GEE Bithnell parted with the deeds. It is to be remembered, We 1 
E . .  - wiked the ſettlement: but I take the füt no. tobe, that the 

cCCͤcunterpatt was in the hands of the huſband or the wife (a). 
85 8 Therefore he delivered the deeds: to; tlioſe ho had the ſettle- 
1 = ment; and e d ag preſume; as evidence of his claim 

have back the title deeds. It is not the caſe therefore of. a per- 

fon delivering them to another; Who had not in his hands, that, 
Which would ſhew the real nature of the title ; but to one, who 
1 honeſtly would produee that ſettlement. It was to a cer- 
cde,in degree e truſting to bis honeſty as te that; but it varies the 
tate of the” caſe;" where a party is to be charged upon the 
ground of fraud, or negligence ſo groſs as to be evidence of an 
intention of fraud. If Haculius was living, be might have given 
alan acedcunt, that would have removed all doubt: but it might 
0 Baue been favourable to the defendant; and if there is a doubt 
"pon: the reſult, that is 8 eircutmftanes the Court wült deal with 
„ b Welk as they can. I 4 little ſtrück with! the cireumſtance, 
5 ®rſt, that In the mortgage o of the frecliold eſtate the wife Was not 
: "made a a party with regard to her dower ; alſo; with che peculiarity, 

| that the perſon lending the money by Hawkins, the attorney, -bar- 
gains for the poſſeſſion of the eſtate”; to the intent, that by per- 
ps ception of the r ents aud profits not only the” intereſt, but the 
A Ok principal alſo, ſhould be paid; and wälen the ft att ate of the titles 
5 krecollected, that upon tlie wife's death the prope erty 4 ld go to 
1 he 5 a bw ny of prideiice Ty Reaping © the : 
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1 begeht * chat tus; . lieh l uch . o- 
„ cured in the dealing of perſons, prog for repayment by the 
„ application of 2 partial intereſt; which proving ineffectual, the 
3 money itſelf would de in "danger. "Theſe 1 muſt not | 
„ | forgot. * FE On oo N I e ee e tact A 
=. - > ® * Ks) 3 Bar, thatiopo! eee, 5 
= ef e e 0 PI 353% 8 os Then 


1 * 


vb Mön A white: entirely without intereſt, a . 
chbugh a defendant, examined äs a witneſs, is the only witneſs, 
upon whoſe teſtimony the decree is to be made. The bill being 


particularly ſure of the ground, on which it decides upon a fact 
: equivocal,”or a declaration, more or leſs according to the recollec- 


23 tion of the preciſe” terms by the witneſs, it is not unfair to obſerve, fn 
that probably before the amendment the plaintiff muſt have col- 
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Evans 
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Biexdktrt. 


"amended, and this being a caſe, 1 in which the Court ought. to be 


4 lected the account of it from Taylor ; F if he was the only perſon, 15 5 


from whom ſhe could have got the account; and the bill was then | 
amended, in order to introduce the allegation as to Stanjell's A 
repreſentation to Bicknell. & aylor does not recollect half as muck. 0 


in bis anſwer as in his evidence; and that is a very material eir- 


cumſtance, when the defendant i is to be charged upon this ground ; 
that more credit is to be given to the defendant's denial than to 


| the affertion'of one witneſs. It ought to be with. reaſonable cer. . 
wiinty put in iſſue by the allegations of the bill. "" lor 8 account 


is not neceſſarily inconſiſtent, I do not fay it i is neceſſarily con- 


N ſiſtent, with Bicinell's: but it muſt be neceflarily inconſiſtent, and . | 


more credible than the denial by the anſwer, before the' decree can 


be made. He ſays, the purpoſe; as repreſented by Bicknell, was to 


| ſhew the deeds to ſome” perſon, who would let him have credit 


in the way of his trade; and in the ſame converſation they were Wh 


to be brought back in an hour, That negatives the very idea, 


FF that the eftate was to be pledged. That mode of repreſenting the 
_ converſation, inftead of oppoſing, confirms Bicknell's anſwer, 
Upon his anſwer therefore and Thlr. 8 evidence there 1 18 not that 


53 ſort of contradiction, that entitles the plaintiff to a decree againſt | Y 
Bicknell on the ground 'of fraud. The circumftance of . Taylor's 


$48 


examination ſhews the danger ; : for Bicknell had no opportunity | 
of anſweringthe farther evidence of expreſs charge. Tris very 
extraordinary to ay, this Court will not act upon the evidence of 
| ohe 'wanels eontradicting the anſwer, and yet it will act upon 
that evidence, in order to charge the defendant i in a circumſtance, 
to which he has had no opportunity f n himſelf. That 


thereforg 75 only. ve, a ud, for enquiry. .. Or nn ; WA 


55 1 uh 


Bit, even king the Ebel be Taybr' "910 1 ain enter 5 


tan great doubt, whether upon ſuch. a tranſaction a party thould | 
. be charged - pms i for even N 
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n that it amounts to bo more - 
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1801, he that a 1 e the e deeds in into the . ">" Mi _— 
who has the ſattlement, 1 do not ſay, it is not negligence; buy J 
it is too dangerous upon ſuch looſe evidence to hold, that it ii 7 
DE that groſs neghgence, that amounts to evidence of fraud. The _ N 
Po converſation, that the repayment was to be by the application of 
0 years rents, does not look like the ſuggeſtion of a mortgage * 


Evans. 
WV. 


Bier xxx. 


3a Juſtice Buller, that 1 have juſt ſtated, is founded upon error. 
. would be an idle waſte of time to 8⁰ through all the caſes; which 
5 will be found i in Plumb y. Fluitt (a), and admirably well ated by 
Mr. Fonblangue 69. The doctrine at laſt is, that the mere eir- 
cumſtance of parting with the title deeds 
;  egneealment, or ſome ſuch purpoſe or ſome concu 
purpoſe, or that groſs negligence, that amounts to-evidence of 4 
| fraudulent intention, is not of itſelf. a ſuff 


: ? for the caſes put * 


ont of the poſſeſſion. . With that exception ſuch a rule would 

Ne avoid a great « deal of fraud in mortgage titles 3 upon which. this 
922 obſervation. ariſes ; ; that. no man can Wen wen. he.) is ATI © ſe- ; 
5 "Ib By. there in not ſuch A Ty ig 
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5 thould have been. glad. to 
Court t the other LOS At the ſame time allowauce muſt he made 


5 deeds. Therefore, if the rule could be prefled t to the ex ent, to. Th 
"I, which Mr. Juſtice Buller carried i it, thoſe. caſes muſt b 


TO as witneſſes to d deeds. if it is to be taken as a fact, that the witneſs 
. the contenta N the Rn to "_— he. * mined; | 
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and it is remarkable, that there is 2 proviſion for repayment out 


of the rents. The queſtion therefore will be, Whether Taylor 6 
evidence is to be taken, as. conſtituting evidence riſing as bigh as 
| fraud; ſo as to ſupport a perſonal decree againſt Bicinell; and to 
the extent of excluding Bicknell from an inquiry, and an opportu- ; 


ms nity! of giving his own AO: Wh * bir 2cipies of thi 
9 Court 1 * it cannot. )) 


* conceive, it is now very * ſettled, thar 3 loctrine of 


unless there i8 fraud, 
rence in ſuch 


eient ground to poſt- 
pone the firſk mortgagee, . I agree wich Obief Juſtice Eyre, I 
have found the rule eſtabliſhed in the 


7 Mr. Fonblan 
in common. z. caſes of neceſſary. exception: all 


e of Joingergmants: and tenants* 
mot have the 


in which from the nature of the tithe. the deeds may be 0 9 | 5 
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| 5 8 ef the pipe ann 8 entitle Mater"; 2 
ä prior entailg n recovery having been ſuffered: all theſe caſes, 
either of poſitive repreſentation contrary to the truth, or conceal- 


a ment of what ought to have been repreſented, are intelligible; but 
4t-is oot-to'be-denied, that, where there has been mere negligence, 


1807. * . 


| Evans | 
WY, 


Bierveti. 1 


; though it may have very miſchicyous conſequences, the Court has "PK 


not charged the party, unleſs it has been ſo groſs as to amount to 


| . of fraud. The caſe of che Thatched' Houſe Tavern was 1 


very ſtrong... The mortgagor, deſiring to have the deeds, repre- i 5 Br 
ſented do the mortgagee, that he was about to mate additional 
buildings; Which would improve In ſecurity. The purpoſe of: | 


delivering the deeds was-innocent : ben it gave the EE. — | 
= 5 * the fraudulent purpoſe. | Having got the 


title deeds he makes a mortgage; and then contrived to get the | 


leaſe back from the ſecond m 


N But the negligence did not reſt upon that only. The mortgagor 
applied a ſecond time to the firſt mortgagee, 


and under another 


gee and reſtored it to the firſt. 


| pretence got the deeds again; which enabled him «ſecond time to 
cheat third perſons ; and he made a third mortgage; The cirn- 


cumſtance of his parting wth: he 


be poſtponed to the ie 


| em again was ſtrong. Then the 55 
5 eſtioa aroſe upon theſe mangas! 3 whether the firſt mood not ' 5 


I be ſome. concurrence _ a ale ar and hs pur 5 


poſe held out diſeloſed nothing of fraud. If negligen 
ſufficient, / it ought to have had che eſſect in that caſe: but the 


Court aid, the frſt. mortgagee had done nothing -uiconſcieritious; = 
and did not conceive. themſelves: entitled-to relieve the ſubſequent © 


 martgagees. If he had not got back the Jeaſe again, perhaps by 


ace alone was 5 


| ee be would have been poſtponed; but not upon the 


ground, that he had parted with it, but upon Head v. Egerton (a 1 


for it would have been impoſſible: to have taken it from ihe ſecond . 


mortgagee; and notwithſtanding any decree, that may be made, 
the caſe is mens to a ane if 
; it TOY 5 . he WA e OG 


Wong 2h * $ 255 1 n 1 g 5 s Wi e 
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4 fn, the caſes 8 to 1 * ee be! po 
fraud or concealment, or negligence ſo ow to amount to fraud, 


„if Ne "ne my i of 


is there in this- caſe evidence, reſting upon that high degree of: 5 
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7 7 chat . NE had a Fraudulent 2 If not, 16 ite de⸗ 
gligence ſo groſs as to amount to conſtructive fraud; as Chief 


baue, Juſtice, Eyre expreſſes it in Flad . Flattz fuch evidence of 


17 the inten- 


abough not 
dinting ex- 
201% to the 


1 . 


i fraud, that he ſhall not he heard in a court of juſtice to ſay, thete 
was not fraud? 1 agree, if the intention is fraudulent in any re- l 
ſped, though not pointing exactly to the object accompliſhed, yet 
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5 by repreſenting himſelf as oer of the premiſes, and that Bicknell 
| acceded to that purpoſe, ſo underſtood, I ſhould be ſtrongly diſ- 
5 paſed to held Riabnell Hable to the extent, in which nee 8 hold- 
9 5 ing hiofelf out as owner had involved a third party. But I can- 
not ſay, it is clear, that at the time of the application to Bicknell 
5 Stare had this deſign. It is not clear, that it did not occur to 
bi after he had obtained poſſeſſion of the deeds; *and it is far 
1 from. being clear upon the evidence; that Bicknell knew, that ſuch 
was the intention; for the tranſaction was not unnatural. I can- 
- expect them to reaſon upon the niceties of title. When we 
conſider the title of the. wife, as her ſeparate intereſt, it is an ar- 
gument: but it would be very hard to preſs it as an evidence of 
fraud; and a fraud, of the nature of -which ſuch a truſtee muſt 
0 be ſenſible; ſo chat I muſt collect a fraudulent purpoſe. I heſi- 
tate alſo in giviag Taylor credit, for this: evidence, carried in the 
8 depoſitions ſo much farther than the anſwer; and the bill contain- 
” ang 1 no allegation to give. Bicknell the benefit of his anſwer; „ with ; 
the converſation, that the money was to be repaid by two Near 
rents; and, the, circumſtance, that in the ſecurity the rents are 
really devoted to the principal as well as the intereſt. Then, if. 
there is no expreſs declaration or concealment. by the truſtee, it 
reſults to this; ; whether ane * ws a * the an- 
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a "Ts ad 1 all his . in polleſſion, tos: 1 or. 
4 0 ran re . expectancy, with the payment thereof; and ſubject thereto he de- 
. Viſed all his rea] eſtates- to his wife for life ; and after her death 
1 Mes be deviſed a part of his eſtate, called Canefield; to bis ſiſter Elizs- 
VBetb Weekes for life; and after her death be deviſed ſuch eſtate, 
And deviſed the reſt of. his real eſtate immediately after the death 
Hk his wife, to his ſiſter Mellicent Crop and to ber heirs for erer; 


ed, that, as ſoon after his death as conveniently 


'$ 4 {7 he directe : 

=. _ might be, part of his real eſtate, except the ſaid part, called Cane- 
1 85 nn ſhould be ſold for payment of all his debts; and that his wife, 
1 „ and his ſiſter Crop and her 9 1 all cher ena a 
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10 Moor 17 30 the . 8 5 fam of . ol 
eee Neate upon mortgage of part of his real eſtate by inden- 
_ tures, executed on the 16th of November. for 1000 years; and by 
3 indentures of leaſe aud releaſe, dated the 1 5th and. 16th of No- 
3 . 1 a * vember 17 507 for the - farther and better ſecuring the repayment . 
L > the ſaid ſum. of $,500!. with intereſt, and for barring all eſtates 
5 5 tail and all | xeerſions and remainders thereupon expectant in ſaid 
=. bekam rents, and for limiting and aſſuring the ſame for ſuch 
1 Ki uſes, upon ſuch u and to and for ſueh intents and purpoſes, 
* 5 as herein after expreſſed concerning the ſame, Abrabam Weekes 
1 = 5 3 : and his wife conv eyed the fee · farm rents to Charles Lawrence, his 
. 5 e heir and aſligns ; z to hold to him, his heirs and aſſig s, to the in- 
3 3 80 = | dent, that a Recovery might be ſuffered; $4 and it was declared, 
WE fs "A fuch recovery ſhould enure to Mellicent. Neate for the term 
1 43 To Sk 1000 years, ſubject. to the proviſo of redemption, e,; and 
1 15 . from and after the determination of the term, to the uſe of Abru- 
1 0 5 bam + and his aſſigns for ibs without — 0 of 
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| reminder to Abraham Weees, bis heirs and OY 


Boche proceedings were Hu: towards ſuffering a | Recovery : but 

"5x was never completed. In May 17 55 che teſtator died, without 

iſſue; 3 leaving three ſiſters, his co-heireſſes at law ; Elizabeth 

N. eckes, Mellicent Crop, and Mary Harmood. His widow- married 

Jews O Donnell; and a bill was filed by them; under which the 

_ will was eſtabliſhed ; part. of the real eſtates ſold; and the debts, 
. Was including the mortgage to Mellicent Neate, paid. In June 1764 
- 4 | AP 2 died; ue Mrs. nn in December following 
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Abe defendants by as eee ee ee I was not 
revoked ; relying alſo on the laches of the plaintiffs, ' Leiters from 
the principal defendant, dated in 1786 and 178 7, were produced: 
ſuggeſting, that he had heard, the plaintifis had ſome pretenſion; 
deſiring them 10 put it in a wanne diſcuſon;; and propofing to 
leave a proportion of the rents, until it ſhould be ſettled; and it 
Was admitted by the anſwers, s « claim/wea at«differont Io _ 
WM NOS but 1 aa N by any 25 Mob 4 ww FX VS. 900 99; 9 5 
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was xevoked:;- adly, as to the effect of the length of me. A 3d 
queſtion was ſuggeſted by the Court; whether; ſuppoſing the with | 
revoked, the fee-farm rents deſcending to the heir at law would 
x Og i ſte, b be. 


not be , r to the ating 48. 
be Bos . 17. Bund lanque for. e REI 1 


queſilan.i is, whether the ſettlement ſubſequent to the will diſpoſing 
af the fee · farm rents, though: not perfected, had not the effect ß 
revoking the will. Though no Recovery was ſuffered at the exe 
_ <ution of the ſettlement of 1743, it is rightly inſiſted, that the 
recovery ſuffered in 1749, the uſes of which were declared” to 0 
1 am uin in we enured en Wes of e b 
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within the laſt few years (a), that it is unneceſſery to go through: = 
all the, caſes. The whole of the law upon this ſubject originates 
® 0.08 Nigg 1 1 laid down by: ae date in eee Vo 


They i A e 7 5 AVE 38 
9 Ses W v. 75 Ducheſs of Chand, are, vol. 2, 437: 9 0 3. ah. Pillow |; 
7 8 wa: ante, vol. 2. 595. Cave v; Holford ; Goodtitle v. 'Otaway, ante, vol. 3. 604 : 
4 (vote), vol, 3, 650. vol. 4. $;0. 1 Be,. and Pal. 576. 7 Term Rep. B. R. 399. Earl 
Nel v. The Ducheſs of Chandos, ante, vol. 3. 685. Baxter v. Dyer, ante, vol. 5. 686·˙ 
_ Endlhe v; Alcach, ante, vol. 5. 648, a revocation by an agreement for partition. 
As to revocation by matrisge and the birth of a child, fee Gibbous ve Caunt, a. * 
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e as to equitable eſtates, that would not upon legal prigeiples 


Eee (a); and 8 more at 18. in en A. 
ORD I 8 Chancellor in Bryager v. © The 
deviſor muſt not only have the eſtate 

ante e will but it muſt continue in him: other- 
8 there is a revocation. That is the wort conſtantly uſed: but 
* ademption” js the more proper expreſſion: the deviſor not ha- 
wog the eſtate. in him afly longer for the will to operat upon. 
aner eaſes ſpoken of as exceptions are im- 
N N $5 Apr _ _y with the rule, and dle Principle, | 


| tem ee ee e Wdhondbr che 


— VpeSEhindelibe tales great pains to prevent being miſunderſtood; 
nion is clear; that there is no caſe in equiepiof rere- 


be a revocation z and your Honour in the ſubſequent caſe (8) 
 thikes ndtice:of hat! The intention is not material. It proceeds 
uo the rule of W. Nothing ſhews that 'more clearly t ran the 
_ diſe- of the Recovery: ſaifered on purpoſe 0 fu ſtantiate the will: 
 thit the elfter is tb Thks back a gen cflate The at of a deviſor 
feiſed in fee conveying! and taking back at eſtate ih fee was long 
ago held a revocation, It is not material, that he takes back the 

ſame quantity of intereſt, Tt muſt be the ſame eſtate he had in 
| Hind at the'execntibn' of the will. Nor, as the Lord Chancellor 


obſerves inthe: fame eaſe, is the/particulr purpoſe of any conſe- 
_ quetice;; arid he puts the inſtance of us wore 1277855 22 
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not impeach the rule; and can hardly be oonſidered as exceptions.” 
A mortgage here i is a mere charge; and is conſidered as perſonal | 


eſtate of the mortgagee. The eſtate therefore is that of the mort- 
gigor. Tbis dockrine applies, notwäthſtanding the eſtate paſſes at 
law: equity eonſidering à mortgage in that point of view, the 
eſtate is ſlill in the mottgagor, ſubject only to the mortgage; ne- 
ver having been parted with; but n in him el 
n a in TOW of that eee 
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equitahle eſtate: in him at the date of the will deviſes chat; and 
then takes, the legal eſtate; which has been determined to be no 
revocation! (a). That is not inconſiſtent with the general rule. 
The equitable eſtate. deviſed. is not deſtroyed; though for ſome . 
purpoſes; it, may be conſidered as a merger * The deviſor has 
it in him; and; therefore it is within the rule, Which may be ſtated 


generally 3 that the act always operates, a revocation, where the 
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deviſor has not the ſame, eſtate in him, that he had at the time he, , 


made his will. The deed; in this. caſe way made with a view to a 
Recovery; which in fact was never ſuffered: 1 but it is decided, 


a revoeation- As fax as the intention can be; material, the deviſor 


had more in view by this deed than merely making a ſecurity. 


That was to be done only by the term of 1000 years: but beyond 
that theſe fee-farm rents are limited and aſſured. to the deviſor for 


life z then to big wife for life ; 3 then to him, his heirs and afligns. 


| If. there had heen no mortgage, 2 and the deviſor had made fuck 
e, can it he doubted, that i it would be a revocation * 


How: could. it be otherniſe, if that would be the effect, as it cer- : 
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tainly wonld,; of. a gonyeyance by a deviſor, ſciſed | in fee, taking 
hack. an eſtate in fee, or a fine levied by tenant in tail, having 


the reverſion in, fee, the uſes of which are declared to him in fee? 


This caſę has no difference but this term to make a ſecurity. Tf he 
tad: conkined himſelf to that purpoſe, . it would. de "very different : 


but he, hay gone much | farther, | The obje& u was, ſubject to that 
term, to take back a new. eſtate; 1 "which muſt have the effect of a 


| revocation. . Ir in got the eſtate, that was in him, when he made 


bis will; and that i 18 all, that is neceſſary f for this purpoſe. 7 It is 


only neceſſary. to ſhew fa inconſiſtency. of the two inſtruments. 
It is clearly. not a queſtion of i intention ; but, in the emphatical 5 


language of the Civil Law, preſumptio, « or rather, condlufio, jurir et 
44 jure i for there can be no averment againſt it. The queſtion 
is only, whether 1 that ſeihn, In, Which the teſtator had, Was or was 
a not broken i in 2 upon by the ſubſequent indentures, If the purpoſe 
had ſtopped o providing for the Gebt, that even at lar would 
bave been no revocation. If he had made a ODE in fee, 


_ this Court would have conſidered the beim to ü e 
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the Court would have found a ſtrong authority for that in the 
12 Statute of Wills ( a); 1 the language of which is not .eu, but 
I Obſerve, the A lags in which the Lord 140515500 


ah ſubſequent Talement, made in Fi of the articles, at 
leaft i in part, with every diſpoſition to ſupport the will. In il. 
bam v. Owens Your Honour founded your jut gment, that the 
will was. not revoked, very- much upon the authority of that caſe. 
if the conveyance had been merely a fülflment of the articles, 
clothing the equitable intereſt with the legal eſtate, the ſeiſin ne- 
1 for the purpoſe. of the will could not have been ſuid to be 
diſturbed. The Lord Chancellor found ee under n 


of declaring the rule. eee en ee a Sr 
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. caſe of p partition cxrtatdly' is the miſt de dot ubtful, and Wet moſt 
Ahe, to be reconciled with the ſeilin ; but the Lord Chancellor 
in, Brydges | v. The Ducheſ; of Chandos 106þtes the rule eſtabliſhed 
in Tickner v. Ti chner, and followed by Lord Harduicte; "that, 

where the. object of the deed went farther chan a mere Partition, 


6 beyond, dividing. it was even the mere 40 of conveying "I 


eſtate to. ſuch. ules as the party ſhould | appoint, it was 3 8 
tion 6505 "Mt and your | honours reaſoning in "William V. "Owens i s 
the ſame... In Cave v. Holford (e). the Prineiples are fully ly Nat 
niſed; and, the differgnce of opinion aroſe only upon the pplics- 
tion of the Principles a and authorities to that caſe, 2 Lord Chief 
Juſtice Eyre upon the caſe of partition fell 'bimfelf prefied with 
the ſame difficulty, that had embarraſſed Lord Har dibi. ee and ; 
Lord Loughborough. . The concluſion is, that, wherever there is 


an ultra purpoſe, | that makes a revocation; 5, though Perhaps 52815 
againſt the. avowed intention. 15 Ws OP 3 
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 moth'g collection of manuſcripts is a caſe. of 3 v. Pb. ilipe, the Haber 2 
20th of Ani £733. A made his will; and deviſed to the plain- belt, JF 
tiff. Afterwards the deviſor marries; and ſettles this intereſt, MITRA IO 


which he had deviſed, to the, uſe. of. himſelf for life, then to bis. 
wife ſor life z remainder to the iſſue of the marriage; remainder 
to his own right heirs; and dies without iſſue. The plaintiff 1 in-, 

ſiſted, the will was not revoked ; and might operate upon the re- 
verſion in ſee: but the. Maſter of the Rolls would mot. ſuffer, it 
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6 Lord Stamford (e) our honor alter great conſideration laid 
dow, hat length of time per , is no. bar to. a claim, in this 
Court, - 'The reſult. of that caſe, Hercy v. Dinwoody i), and | 
the others, of that claſs, i is, that it can have effect only i in, the 77 | 
i three caſes. The legiſlative proviſions and the preſumptions of 
Courts of [Juſtice proceed upon the; ſame\principle, an- anxiety to 
: quiet 5 5 and preſerve evidence, : In the former de offect W 
5 | bar, but not in heli 16 hen Bale g tabit pngſumptio, don 
= abe cbntrarium, is wiſe! mile, and ougbt ot * 
Kaige too far. The plairitiffs-arc therefore entitled to the ac- 


count. | There is no analogy to any iegat bar. If we are to 
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1 Pearſon v. Bale aue, vol. + 627. Fletcher h.! Toll, . 
(5) Amb. 645. 3 Bro. C. C. 639. in a note to Tord Deleraine v. Browne, . > to 
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FX in x wht the rents and profits will be the meaſure of the damages 
oy Joan oy under the fatute/ of Choefter (a): 8 The letters ſhewy'thidcclaim 
was made many years'ago ; and continued down to 178, They. 
_— Hi Bade "Beets awate,' that it was a. ſerious· cim. Several emi- 
3 rient pine were taken. There is nb ſueh Werke 
3 ol as in Rech v. Deg! ali dle other” caſts," . 
2 an) n 333 50 n alt, 1575 
et fell" wh alata d Gepe Court, @ mere 
= A pos 4 particulär eſtate will not exetapt the deſtended 
eſtate: but it is as clearly eſtabliſhed by Donne v. Lewis (b), 
that, where a real. fund is created expreſely for the purpoſe of 
a s debt, 3nd the other part of the eſtate is permitted 
to deſcend ; the fund created for that putpoſe mult be Primarily 
plied. * That caſe. underwent. great conſideration ; as it was 
e ht to break ib upon Calton v. Hailtoch (e); , and Lord Thur 
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15 rw did not 1 that decree lightly.” It was made upon the 
1 tween Por v. Corter (2), auc Galn v. Han- 
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Aan Fol Fogg folw?4 theſe ſtale demands, This any 
thought, os Fair of His eat would deſcend to his heir. 
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> The queſtion now befbte he Court in, What Was the. unable 
dien batweastheſe parties 1 1750/2 whether any thing more in 
Aſian Wü W näke a ferurit) for- ſum: of money 10 Mrs. 
Meute; for dt mut be admitted, that if. theſe inſtruments do ſub- 
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Jaw: certainly. | The deviſor certainly muſt have the ſame quan- 
tity of dominion and the ſame mode of diſpoſuion. | That muſt 


a latter: decided by Your Honour with great reluctance on account 


be admitted upon Tarkner V. Diel ner, and Kenyon v. Sutton 3 the Er 


merely of the introduction ef the power of appointment. If it 


can be ſhewn, that no eſtate was e. but the object Was 


merely 0 let in the incumbrance, it is within the exception. 


We are to look to the intention. Admitting, many of the cats | 


have nothing to do with the intention, many depend upon the 
intention. Inſtanees of che latter ſpecies are the cafe of the bar- 


| Sein and fale without enrolment, the grant of a reverſion without 


- attornment, Sc. In all thoſe caſes, though the act is void, there 


is a revocation upon the intention. After all, theſe reaſons are 
perhaps more nice than intelligible, and- more technical than ſen- 


ſible but ſuch is the rule. Hexe there is no dominion; and no 


exerciſe of dominion, Ether tile than the deviſor had it before. 
This is preciſely. within the principle of the caſes of revocatic ti 


bro tanto. No intention appears, and the infirumentgſhave no 


operation beyond letting in that mortgage; which over rides all 


che limitations. Suppoſe the deed of 1750, inked of rhole three 
limitations to the deviſor for life, then to his wife, with remainder 


to him, his heirs and aſſigus, had copied the uſes of the deed of 
4743 exactly that would clearly not have been a revocation; 


| being only a reſervation of the equity of redemption i in the very 


ſame manner, in which it would have reſulted, if there had been 


no declaration of uſes. 80, if 1 it had merely expteſſed the uſe to 
him and her for their lives, and ſaid nothing as to'the reverſion, 


that would not have been a revocation ; for the Equity of redemp· f 


tion would have reſulted exactly in the ſame manner. It is the 
fame, whether it reſults, or is reſerved; and the reaſon is, it does 
not carry the eſtate farther than it 
ſhould the omiſſion of the eſtate to the firſt and other ſons and the 


term for portions make it a revocation ? There is no inſtance of an 
omiſſion producing that effect. All the caſes are, where the deed 


has gone farther; and it muſt be admitted; that, if che deed went 
any farther, or if the deviſor's intereſt was different in any reſped 
from What it was before, it would be a revocation. The object 


of this deed being confined to making a e diftir . this 
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fore extended. Why then 
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Vith the reverſion in fee. No uſes atoſe-therefore, /that could 
produce any effect. 


caſe Kom Lord Lancolits: aſe 200 all: the Yu n 


children, becauſe it was: probable, chere would not be any children. 
© "We . wad ſuppoſed tobe teuamt in rall; and thatoccafioned 
1s Recovery. Theſe deeds are founded Wholly in miſtake: but 
tee ſingle object, to ſecure this debt, is clear. There is no deed, 
: Jedlating the uſes of a Recovery, chat does not contain the general 


for payment of debts, and partition, ꝓet there are other caſes: as, 
if the deed had been obtained by fraud; or executed under a 
miſtake, a miſapprehenſion of the deviſor's rights, upon a conſi- 
5 deration, that did net exiſt, under a miſrepreſentation, appearing 5 
upon the face of the deed. In thoſe caſes the Court would re- 


hold it a revocation. Another conſidle 
Recovery ever was ſuffered, 'any of theſe uſes ever ſprang. It is 
doubtful even, whether the legal eſtate is in Lazexence, the truſtee. 
There is however ſome difficulty in maintaining that: but clearly 
none of the uſes aroſe; and he took as a truſtee for the deviſor. 


| the teſtator tothe time of his death. The form of the convey- | 
ance in that caſe did produce an alteration in the ſeiſin; and yet 
ö the ſuſpenſion of the ſeiſin did not produce a revocation, The 
material diſtinction between that caſe and Ticiner v. Tickner (ö) is 
the introduction of the power of appointment in the latter. That 
form. ; The dev 


| manifeſt inconſiſtency between the will and the deed; and à re- 
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ate tail, to make a Recovery neceſſary. They did not'00py-the 
Airfitations of the former © deed, or introduce” à proviſion for 


words, * for limiting and"affuring,” Wo.; which are relied upon, 
All beyond the mortgage operates nothing. Though the three 
ommonly ſaid to be mortgages, conveyances 


lieve againſt the deed; and upon the ſame princip 


aL on 18, * as no ü 


en he had only the eſtate under the ſettlement, accompanied 


In Lutber v. Kidby (a), the partition being 
effected by deed and fine, the eſtate could not continue to be in 


ſe. was to the wife and her heirs: in the deed 
ad in fee: therefore there was a 


the limitation was to the 'huſb: 
vocation upon other grounds than that ſet up in Luther v. Kidby. 
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here 


nds br "vl writ. 80 iu his bete bre is nothing but the 
particular form of the conveyance ; and no ſubRantial alteration. 
The deviſor after the execution of the dsed was ſefſed as to the 
ſubſtantial Intereſt of preciſely the fame eſtate. | The remainder 
to the wife is no new limitation ; but exiſted antecedetitly. Whe⸗ 
ther it was introduced into the deed, or not, was immaterial. As 


nay 


Octawver, 2 


oy 


| Ki a8 any intereſt was conferred upon her, ſhe derived that intereſt, | 
not under this deed, byt under the matriage ſettlement. As to 
| the effect of imperfect, inoperative, conveyances for this purpoſe, 
all the Judges, from the old caſe in Roll (a) to Cave v. Holford, 


fate, that the reaſon is, that no other intention could be preſumed, 


under which the party could have made that conveyance. "Then 


it becomes a queſtion of intention. * he caſe has been put of * 


Recovery ſuffered by tenant in tail with the reverſion in fee in 
him for the purpoſe of authenticating his will. That muſt pro- | 


_ ceed upon this ground; that the effect is a moſt important altera- 
tion in the eftate. The eftates of the deviſor previous and ſubſe- 


quent to the Recovery are very different. | The former f is ſubject 
to all the incumbrances of his anceſtors: the latter i is a new pur- 


chaſe, diſeharged of all thoſe incumbrances. If the” eſtate is in 
its nature altered, the previous will cannot operate upon it. If 
the i intention is to make a ſecurity to the mortgagee, the form 0! 


| the conveyance is nothing. What other intention can be pre- 


ſumed in this inſtance ? This deed conſidered with that view is 


valid and effectual: with a view to barring eſtates tail, remain- | 


ders and reverſions, it is futile and.nugatory. | 


"Suppl this . a revocation, the bend 1 aden 4 


length of time, is not now to. be determined: but the parties 
_ ought to be ſent to law. It would be very unjuſt to decide 
that queſtion, when the defendants have entered into no caſe; 


have ſtated no eircumſtances; and it does not appear, whether 


any thing has been done, amounting to an actual ouſter,  Cer- 


tainly the poſſeſſion of one tenant in common is primd facie the 


poſſeſſion of both; but not, if an actual ouſter can be made out. 
The only evidence conſiſts of theſe letters; which certainly amount 
to a knowledge of the claim of the others, and a wiſh; that it 


g dd de reed. bras how can that bind the l to | 


@ 1 ' Rel. 4 616 Ph 3. 
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180. 
Yarwpor, claim made. The anſwers to cheſe letters were merely in general 
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terms, acknowledging: the. receipt. of them. A long period had 
elapſed antecedent to the date of theſe letters, from 1764 to 1786, 
reſpecting which there. is not the leaſt evidence of any aſſertion 


of the plaintiff's claim. The letters amount to nothing more 
| than a knowledge, that there was ſuch a claim in the minds of 
| the plaintiffs; but are nothing like an acknowledgment of the 


Juſtice of that claim; inviting them. to have their claim legally 


_ diſcuſſed and decided; not by any means acquieſcing i in it. It 


was not competent to the author of them, nor did he intend, to 
bind the inheritance. It would be very improper to get rid of 


1 5 the objection from the length of time by any looſe communica- : 
tion. Some ſtep ought to have been taken for the Purpoſe of 
- agitating the queſtion. Is it juſt for the Court to interpoſe to 
deveſt theſe rents, in the enjoyment bf which the defendants and 
their anceſtors have been fince J 764 without one application 

: They have been counting upon this property a8 their own. The 


conſequence of that in forming conneQions in life is very mate- 
rial; and, without proving ſettlements, c. ſhews the fallacy of 
ſaying, there is no injury. Though length of time alone is not 


a bar in this Court, as at law, yet there i is a ſtrict analogy in this 
Court to the Statute of limitations; the principles of which were 


. 1 derived out of this Court, and only adopted in Courts of 

Ia caſes of debt or legacy the admiſſion of the party is 
very iy decifiv evidence: .but that is upon this ground; ; that being 
matter of privity between the parties, the remedy i Is barred only 
by the preſumption of payment. In this caſe, upon the aſſer- 
tion of a legal claim, no ſuch preſumption can be raiſed. The 
only queſtion then is, whether upon grounds of public policy the 
Court will allow a party at this diſtance of time to ſet up a claim, 


in which he had not ſufficient confidence to make i it the ſubject 
of inquiry in a Court of Juſtice. It would ſhake the ſecurity of 
all the property of the country. Poſſeſſion for twenty years by 
the mortgagee would have barred the mortgagor. It is therefore 
only by the act of the defendants that there is any ſubject of 
claim. The decree, that was made in this cauſe, is deciſive 


evidence, chat che attention of the parties was drawn to this 


will at that time: but this point of revocation did nat enter into 


dhe imagination of any one concerned, for the family. The de- 
111 8 fendants 


wwe 1 3 to Gs, there was FO good 8 


inducingg them not to diſpute this will, then; and therefore they 
ſhanld-be! precluded from raiſing the queſtion now, Republica- 
tion may be preſumed..- Lord Kenyon has directed a ſurrender 
; to be preſumed Within twenty years. Why ſhould not theſe. de- 
fendants have the benefit of any legal defence they may have? 
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Upon a pure legal -queſtion, where there is any probability, that "8 
there may he a legal defence, the Court will not determine E 
Therefore, if the Court is with the \plaintiffs- upon the point of 1 
revocation, the truſtee Lawrence ought to be directed to convey 1 5 


to the uſes. of the deed, generally; in order that the defendants : 
— not b 3 of any defence * _y have: at law Trevi - 


0 — otherwiſe. 
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Dh third. ods © ng 5 rents in e were 
ſubject / to· the pay ment of the debts, qr liable to contribution, in 


e ſilence of theſe parties it may be impoſſible 


to have juſtice done n that account Donne v. Lewis is e | 


cidents:: The conſequence of the laches of the plaintiffs is, chat 
me dgfendlants are without the meanstof ne their ri * 
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Reph—The ls: as to reyoeation 5 not to be diſputed ; 


another deed;'\merely-creating à term for the ſame purpoſe upon 


24 


farm rents? Noz he declarss other eſtates beyond that, 


What! is meant by lying, the equity of redemption was reſerved ? 


Ws * VI. WG 2 „ | ing 


3 6 
©. * Nu. N 5 4 0 AS"! 1 ＋ 
13 2 2 5 x EA 4 £3 # x £ 

2 $4 * 73 Fr. " 19> 7 1 » K 1 * 1 IS 1 3 


that the \ Intention is of no conſequence: af a-plain unequivocal . 

act hascbean dene, taßtitg out of the ideviſor the eſtate he had in 
bim, the will canhot operate, notwithſtanding an expreſt declara- 
tion, that what he was abonlt vas ndt intended to he a reyocation; 
and the teaſog is that he had mot ãn him at hig deatli the eſtate 
ne meant to devife Grenting a ſocurity for the, mortgage upon 
theſe fes · ſarm rents by a term, having dn the ſame day executed 


quite beſide that purpole. If he has done any thing beyond that, 
K hel has taken a new eſtate,” his iptention is of no conſequence. 


i iveale Kies n parcaſe ablequent tothe vil, : 
queſtion: ion between volunteers. Here an eſtate, that ought to be | 
charged itv-propartion at leaſt, has flipped out of th e. will: by ns ; 


another part of his. /eſtare; does he ſtop there as to theſe fee- 


A mortgage in fee is at law a conveyance upon condition, | No- 
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E. = 55 my this Court, The plaintiff's caſe! reſts Upon the diſtinRtion of 


* Oslivoes. 


Boing beyond the purpoſe of making a ſecurity, In Lord Lia- 
 eoln's caſe it was not #ttempted to argue, that if he had the legal 
tate in him, it would not have been à fevocation: but it was 
' tontehded, that there was no revocation; as, having made a pre- 
_ vious mortgage he had only the equitable eſtate. Tt was however 
|  Gecided otherwiſe. | The deed bad its effect; conveying the 
5 equitable eſtate; that; which'he had in him. No purpoſe could 
de more particular. How does that apply to this caſe? This | 
g eonveyance was for the purpoſe of ſuffering a recovery; Which q 
never was ſuffered. They muſt go farther, beyond the convey- | 
ance to Lawrence, and look to the purpoſe.” It was ſaid; the deed 
Was executed under a miſtake; and therefore ought not to operate. 
There is no authority, that, if à | will is revoked at law by a mil 
apprehenſion of the deviſor, this Court would ſet it up as between 
: volunteers, or rectify it for the deviſee againſt the heir at law, the 
favourite of the Court. If the: eſtates are the lame in point of 
intereſt and quantity of eſtate, ſtill this is a neu eſtate} :and if ſo, | 
_ the effect is a revocation, whatever the quantity or intereſt may 
be. For the purpoſe of the argument, admitting, heated under 
a miſtake, it is a reyocation, upon the principles contained in Lord 
 Hardwicke's notes, ſtated by the Lord Chancellor (a) in Brydgrs v. 
Te Ducheſs of Chandos ; "if it n va TY what was 
1 —_— for the FR 5 
5 «by Jütte ed at Sonn * 82 £6 algis 9011. 7 10 5 N 
15 1 5 to the jection from the length of time, Pane fr the 
plaintiffs are 8 ; andi it lies on the defe 
A are not. No analogy to a legal bar 1 ws. 1. is 
aid, a e e of the will may be preſumed. 5 that ever 
| "been done? Why was not that ſuggeſted in 1787 If it had 
e mentioned, could! it have been e e a moment? 
8 preſumption would be: moſt extraordinary z and bas never 
0 been l in 45-40 caſe of a· purchaſe ſubſequent to the will; upon 
85 Which Judges have been ſo much embarraſſed, and obliged to de- 
dide in all probability againſt the intention. Bunker v. Goake (5) 
4 and thoſe caſes would not have ariſen upon this kypotheſis,.. The 
| e of Frauds 60 vilght be = nd 081 in * ale Ways” Fer 
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. Wager eee e 4 eee Jude; it is 1 1 e 
to preſume a clauſe in an act of Parliament; which act is pro. 
duced;; and this is an attempt te raiſe a preſumption with regard „ 
10% will, which will is produced, and in opposition to their OW mm © _ [ 
dJestes Upon a writ of right by an heir at law could the Jury "i 
without any ground, in the abſence of all evidence, merely i in re- EE. 
ſpect of the poſſeſſion of the defendant, preſumes that's will was 
du aſteſted, which will was produced, *atteſted- by two witneſſes 7. 1.7 
only? The Court is required per faltum. to conclude; this was an 4 nl ; 1 
aqdverſe poſſeſſion. In Doe v. Proſſer: (a) che Cover: of King's „„ 
Bench. certainly preſumed upon 36 years poſſeſſion dy one e 
in common an ouſter of his- Companien. Lord Mangel mc | 
aw 4 \ Sogn the caſe of tenants in common; the" poſſeſſion of „„ 
Hon denant in common, eb nomine, 2s tenant in common, can 

*-never ey his compinion | becauſe fuck poſſeſſion i is not adverſe 
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deer baus 1 Mit caſe.” Fre rom wes, as che blast ä 
parties were entitled to poet in thirds. The 1 
property does not admit of actual entr. : but .; an agent Was re- 1 
ceiving from 1764 to 1788. Where 15 the adverſe p pollefion? © I 
The doubt was 'merely as to the right of the plaintiff from theÞ Þ 
eit iniftance' of he r being out, of poſſeſſion. Laie v. Knott (8) „„ 
di te the Lache © fea,” This caſe has. circumſtances. to to explain the 1 
apparent deghuleleence. They, were clolely connefted in R 
aid friendſhip, The decree 6: only direged the will to be-eftabliſh- N 
i which Witt at doubt vs to be abſiſhed. . The deviſe is, 


nor 


ot of thele fee-far ar o rents ſpecifi hes cally, but generally, of his ellates. q 1 n 4 


* there had been a a Rex ort, that theſe rents palled, and "the | 3 
Wn of revocation had 8 upon Farther directions or ex- 1 
* there v would ld have. be 2 e on res Ma ta; which 153 
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Anm (a) à tenant in comm. on 
Before that they were under the neceſſity of coming into Equity; 


nts. and profie "ER a 
quick is bound to account from any period. 80 in the old a- 
tion of Aſſize; the party is bound to account for any period for 
rents by- gone, received by him wrongfully. By the Statute f 
may ſue out a Writ of Account, 


and the uſual decree was an account. But the Statute has not 


taken away the e 
the Writ of Aſſize, and in that certainly you may recover in da- 


table jutiſdiction. Neither has it taken away 


mages beyond the ſix years the whole wrongfully received. No 


Statute of Limitations applies to it: Bro. Abridg. (5) referring to 


33 Hen. 6. and the Statute. of Glocefter, - In any other action cer. 


 taigly you, cannot recover beyond the fir heart. The form of the | 
accion gives the extraordinary right. The aſſurance in this caſe, 


f poſal i in dhe letter, that they f 


A | a caſe, i in which, the Court wopls : recur to its old dectrine of 
| ing a Receiver acequnt ſui ql a6 qrultee; chi z the cale. . As 


1 s ſhould be helg; for the right owners, and the | pro- 
all be laid gut and produce intereſt, 
naturally produced. a ſyſpenſion. of the claim. If ever.there was 


| Y the; inconvenience, it is nat to an b e adqiſſions of the 


claim from time to time. No ſuch fact, as that 


; 2 for duch a peng ion. This claim. 


ſhew, that 3 A deſcended 99 900 18 apliespie 
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ſettlement, is alleged or proved in the cauſe: nor is there any 
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Re hereinafter expreſſed, . Abraham Weekes and his wife convey theſe . 
85 Herbern rents, being part of the eſtates compriſed i in the will, to 
; Charles Lawrence, his heirs and aſſigns, to make a tenant to the | 
fracipe,. that A Recovery might be ſuffered ; to enure to Mellicen 
Meate for ſecuring the mortgage J and, after the determination of 
the term, to the uſe of Abrabam Weekes for life; , remainder to bis 
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aid, and, 1 believe, his object was merely to give effect to the 


mortgage. The firſt thing to be conſidered is, what paſſed undet 
his will; as it fiood before the Recovery, Unqueſlionably, only | 


the remainder in fee expectant upon the deaths of himſelf and 
his wife without iſſue, charged with the payment of his debts. 


1 muſt not be forgot, that by this deed, if it is to have any ope | 


308, the will would to a certain degree be altered; for nothing 
10 faid i in it about the debt; 55 which by the will : are Sava * 
on * his elkales. 


4 5 1 * - A 0G 
NN 6 N + „ * W $48 i VF 1 Nn 4 N FS ; by # 
Ks Zh IF 4 Ts J 8 2 2 e 3 8 4 < - 
* . * * * my , — A. 1 N 1 * o fd <A Tat 


The ale died i > 8 55 vin his. * Glen k *R c0- | 


| heireſſx at law. ** widow married Nw O'Donnell Ty had 
3 both 


52 e Weeks 588 belle G un n * he 


ed himſelf with 3 0 


— 
n 2 


#. = 
-. AQ * I 
* n * 
F 6 
a7 0 > 5 % 
, $5 FALSE ; 
{ 8 4 _— 
* 4 ws - 
1 8 * 
to Ws 
„ 
P ; : 
* 1 
\ "AS 
N 
ta af 40 
4 = 
1 U wo 8 0 4 
% F ONT 4 8 . 4 py 
l f F 8 
. IG n * 
C N 12 * , N 
13 4 — * 
— * | £ 
, * hs W — k 
W 84 ; oy H, * , 4 * 
. ſs 'S * ** 
5 4 q 2 
OSS 7 g — 
1 4 : 
gs, .- 


4 
1 1 £ 


N 


both er yas: ding ſettlement ad under A farther 8 1 
ment in 1750 an (eſtate for life; and the filed a bill againſt. Melli- == 
cont Crop and Mary Harman and their huſbands; praying, that „ 
the will might be en 2 "I Boz nn. 
done Oey” a 3 R 


” 

FINS AS Th | „ 2 F 
FL oY Y pt, . 2 1 ff £ 2 Ms Fey BY * 2 
* 3 \ 


8 


U 


”». 


z ; = wy 4.0 I 38 2 9 93 2 94 


Mis in died 1 in 474 ; a as 16 ks de of 1 
eſent plaintiffs ; inſiſting, that the will was revoked by the ſub- 
—— From that time the plaintiffs” title accrued. , But ( Th 7 WY 

x 4s laid, it is not barred; for it is an equitable title; the legal || WT 
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revocation of the will both at law and in equity; . and the — 
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exception of 
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partition, a | 
.> Courtof Law 
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to do with 
the purpoſe; 
but is to-ſee, 
whether the 


the date of 
the will: if 


not, Whether 
the purpoſe 


. 5 is partial or 


general, by 


way of 
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not, it is a 


| _Tevocation at 


| intereſt remains the ſame in the deviſor, as it did at the date of 
the will; and if not, without queſtion; whether the purpoſe is 
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Firtt, t evi; whether it is a revocation of eil at law. 
15 do not think, much doubt can be entertained of that. I, for 
a have no difficulty in ſaying, that, wherever che whole le- 


gal eſtate is conveyed, whether for a partial or a general pur- 
poſe, with the ſingle exception of the caſe. of Lufber v. Kiaby, 


has nothing to do with the purpoſe; but is to fee, whether the 
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The queſtion: e e Whether dis i is reyocation in 


by equity. / It was ſaid, if the deed is for a partial purpoſe, if the 
mere purpoſe was to ſecure this mortgage, its: being done by Re- 


covery will not make any difference; that, if the object of the 


conveyance is merely to effectuate the mortgage, it is no more 2 


5 revocation in ran e. n. mor Ld would 8 


. diſtinction between them : Williams v. Owens. is, I take 1 it, a ſtrict | 
Atera execution of the articles, by which the party was bound, 
and nothing more: the deed in the other caſe differs from them. 


aa agitated, and upon which fo much argument. has, been uſed; 
and, as I believe my opinion in the caſe of Williams v. Owens (a) 
bas been in ſome. degree. miſunderſtood, 1 am very anxious to ex- 
plain it; and it bears ſuch an analogy to the preſent caſe, that | in 
_ "ſtating my opinion. of that caſe, and comparing it with the preſent 
_ caſe, I ſhall ſhew the ground of my opinion upon this caſe alſo. 
I obſerve, in the Report of Cave v. Holford (5) it is aid by the 
then Attorney General, that it is impoſſible to reconcile Williams 
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v. Owens with Brydges v. The Ducheſs of. Chandos. | There! is this 
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Faro the ground of that caſe 5 as foine exprefliong in the Report 
are certainly ine curate. At the end of the judgment I am ſtated 


do have hid, that the teſtator's acquiring the legal intereſt makes 


« ns Afference“ 1 ſhould have faid,” and the diſtinction was 


marked by Mr.” Romilly in the argument, that the teſtator having 
| modelled his legal intereſt in the eſtate in conformity to the articles 
makes no Hfference. It i is certainly” an inaceurate ergebe to 
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bur l ehibk wit! Mr. Juſtice Buller, the articles ought not to have 


formed any part of the ſpecial verdi&, The queſtion in a Court 
of Law ks fimply, whether the legal deviſe is revoked by the deed. 
All other queſtions, as to the partial purpoſe, c. are merely 
equitable queſtions. 1 petfeQly agree with all the determinations; 
that have taken place in Courts of Law on queſtions of revocation, 
2 Lather v. ee! > which with 1 ed to > the 1 
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oy 2 1 Nee fro the pb of Condtitle v. bree Aut 

Mr. Juſtice eutb looks upon that caſe in the ſame light that T 
6. "The queſtion then is, in what caſes a Court of Equity has 
determined, that a deed clearly revoking 4 Will at law i 1 Hot in 
equity” a revocation, or is only a partial revocation ; and 1 take it 

to de fully eſtablithed now, that, if the deed is only for the partial 
purpoſe 'of introducing a particular charge or incumbrance, and 


ad his heirs, yet a Coort of Equity being ſatisfied, that there v was 


. 1t wh FRE 
uſe is declared Bs 2 tellator and his heirs, a Court of 


ate rec6neileable; or nct, it 1 proper to 18 


gree with the three Judges, 
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| will at Law, 
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in a Court of 
Law as to 
the revoca- 
tion of a will 
is only, | 
whether he. 
legale deviſe 
is evoked 
by the deed. 
All other 
queſtions as 
'to the partial 
purpoſe, &r. 
are merely 
equitable 
queſtions, - 

The caſe 
of partition 
is anoma- 
lous. 

Where the 
deed, clearly 
revoking the 


does not affect the intereſt of the teſtator beyond that purpoſe, 12502 hor 

it is only 4 partial revocation in equity ; ; and though the deviſces . 
under the will take no eſtate, and the eſtate is veſted in the mort- A particular 
gagee or the truftee for a particular purpoſe, and, after that pur- ons hag 
poſe ſhall be anſwered, the uſe is declared to be for the teſtator BEET? . 


tereſt of the 
teſtator be 
yond that 


n in . and . IR 1158 PORTO is anſwered, the 
begun will hold the party a ;ruſtee for the 
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| ance of the legal eſtate after a deviſe i is a revocation at law; and 


Caſes in Ehanetey: - 


n other objec: but the partial one, will hold the party a truſtee, 
not for the heir, but for the deviſees. Lord Hardwicke.expreſzly 
laid it down, that, if a man deviſes an equitable eſtate, and after. 
wards takes a conveyance of the legal eſtate to him and his heirs, 


: *.* the conſequence will be, that the eſtate will at en 


the 1 the heir _ be e a ute r the an 
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Nai to 1 theſe ts, to, 3 5 0 of Williams x v. +> 
bp” to this caſe. In Walliams v. Owens it is admitted, that if the 
teſtator had died. without having conveyed. according to the, art 
cles, his heir at law, to whom the legal eſtate would: have deſcend- 
ed, would have been a truſtee for the uſes of the articles, and, after 
they were ſatisfied, for the deviſees. It is likewiſe: admitted, that 
the teſtator would have been liable to be called upon to convey 
according to the articles. What did he convey by the will? At 


Law, the whole legal eſtate: in Equity, only the remainder in 
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fee. In Equity he remained ſeiſed as before 3 and the conveyance 
de 5 for a 0 purpoſe, and in ae to the obli- 
2 Fry 3 FW 4 1 of the principles, upon which 
chess Reeves determined, to conlider i it a revocation in Equity. 

" Thisk is upon the 1 that Lord Hardwick i is kb! in 
8 that, if a man deviſes an equitable eſtate, and afterwards 
takes a conveyance to him and his heirs, he does not revoke the 
Will. It is admitted, that if the teſtator, inſtead of covenanting, 
that he would. convey according 1 to the articles, had before the 
date of the will conveyed to a truſtee upon thoſe truſts, and after 
the will had called upon the truſtee. to. convey upon the truſts, the 
will would not have been revoked: yet without queſtion the legal 
eſtate would have deſeended to the heir. The Court would have 
controlled the law; and would have held the heir to be a truſtee | 
for the deviſees. What diſtinction in common ſenſe can there be 
between the two caſes? In Williams v. Ovens the teſtator, inſtead 
of conveying according to the articles before the will, gave the 
eſtate ſubject to the articles by the will; and then, as he was 
bound to do, conveyed the legal eſtate ſo as to leave himſelf at 
law, what he had before in equity, the remainder in fee. It is 
aid, that the legal eſtate paſſed by the will: and that a convey- 
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why ſhould equity nic the 1. F The, reaſon, * a deed re- 
1 vokes E will, 1 is, tha A Court of Law ;cannot | look at t the articles, 


the date of the will and ef the deed; 1 and upon all the eireum- 


: ſtances determines, whether that, which without the interyention 


of circumſtances, (by which the intereſt in equity is diſtin from 


the legal intereſt) muſt be held a revocation of the beneficial as 
well as the, legal intereſt, ;ſhall in equity be no revocation, of the 
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8 Lord Hurduiete J rule; z, that taking the legal eſtate from N thuf! 5 


| tee, is. not a revocation. BY the mortgage there i is a complete 
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1 revocation. at law: but a Court of Equity lays, be ſtill remains 


poſſeſſed of the eſtate-i in equity, ſubject to the debt ſecured by 
the mortgage. | : Therefore the mort agee | thall be a truſtee for the 
. deviſee; the mode taken for the ſecurity of the debt not being 
regarded in equity; ; and the deviſor being complete owner, as 
before, in equity, ſubject only to the mortgage. Put the caſe, 
not of a mortgage; for it may be ſaid, that in equity is only a 
chattel intereſt ; 5 and t that he is ſeiſed of kis former eſtate: ſuppoſe, 
after the deviſe, a conveyance of the whole fee, upon truſt to ſell 


tors; and the remainder of the lands unſold, for him and his 


heirs. It has been determined by Lord Thurhbw and other . 
judges to be no revocation in equity. | Suppoſe afterwards, the 
debts being fully paid, the truſtee is called upon by the teſtator, 
4 and conveys to the teftator and his heirs: that would be clearly 85 


'no revocation. Now in this caſe Equity takes upon it to make 


the heir, upon whom the eſtate deſcends by virtue of a convey- 


ance, by which his anceſtor acquired an entirely new eſtate, a 


_ truſtee for the deviſee under a will made prior to his acquiſition 


. of that legal eſtate. That, I admit, is a ſtrong caſe; ; and per- 


haps it would have been as well for a Court of Equity to have 
refuſed to aſſiſt the deviſee againſt the heir in ſuch a caſe; and 


ment 


and pay debts; 3 'the ſurplus, i if any, for the teſtator and his execu- 2 


Deviſe 1 
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yet unqueſtionably. the principle is ſettled and eſtabliſhed, that 


the heir is a truſtee for the deviſee. 1 admit 5 the difference in the 
„„ W | ale. 


os of * . 9 
* 19 0 
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— the ketstor chen dying without taking beck the wha i 
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Cond oſider che what cir umftances make a a Tatts i | 

: clearly. a revocation. at law, no revocation in equity. Wat i. is a 
reypeatior in equity? They are fully ſtated i in Cave v. Holford, 
i andi in the note of Mr. Sexjt. Wi lian i in bis very valuable edition 


D 


I Saunders 8 Reports. He, there expreſſes ; a doubt as to what + "was 
85 ſaid by me as to the « peration ofs a fine; ; where there is n no deed. 
ro declare the, ules;. and \ 4 thiok, he i is juftified i in Tha tlio. 


An * era- The reſult , of. theſe caſes is, that, any alteration of the oli, or a 


| 'of ße 5 
. E * new eltate taken, i is at. 4 a revocation 3 ; whether for a a partial o or 


e . 
1 nb 4k A general purpoſe ; to which circumſtance a Court of Laws cannot 
un ber- | advert;* either ought they, to take ; any notice of articles, or « cove- 


3 _ nants, charging the eſtate In equity. "They, have only | to lock x at 
f n the will and the ſubſequent « deed ; and ay, whether at lay the 


Oy OR $13) 


ae old clixe | * Paget and a new lie required. _. 85 


| of Law with Y mY WW YEP? Of r, 
5 = advert: * 110 af DES, of 1 , 
 Heither olpht . 
nee on "ob in a what 5 3 0 Equity TO contralled the 


any 09 R de of law z f not upon. the ground of a partial purpoſe only, nor upon 
icles or 
6 the at being « done. without an intention ro revoke; 3 for that will 


codenants, 


charging the not authoriſe a Court of Equity to interfere. . .A Court of Equity 


eſtate in 


—4 ; * bas never interfered with the operation of a will and a i ſubſequent 


| wpon the | | deed, where the teſtator at the time of the will had the ſame 


ſubſequent eſtate: at law and in equity. But where his beneficial intereſt is 
deed, 
whedter the different from. his legal one, or, where the equitable intereſt is 
3 huſh deviſed, and the legal eſtate is not affected, and the teſtator calls 
| cgi 4 upon the truſtee for his legal eſtate, though the legal eſtate deſcends 
to the heir, yet a Court of Equity ſays, as the whole beneficial 
_ intereſt paſſed by the deviſe, and the truſtee, if the deviſor had 
died without calling for the legal eſtate, would have been a truſtee 
for the deviſee, the mere circumſtance of the deviſor's eloathing 
Himſelf with the legal eſtate ſhall not operate as 3 revocation of 
the deviſe of the "beneficial intereſt. Therefore they hold the 
heir a truſtee for the uſes of the will. This is expreſily laid down 


| Caſes in chat n ery. 


In a v. "FEM and is not denied in any caſe, that ts am. 
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aware of. In that caſe, it is to be obſerved, the teſtator had no eee 


estate at all at law, upon which his will could operate. There- | Ovian ese. 


fore the con veyance from the truſtees Was a completely new 
eſtate... Suppoſe, a man ſeiſed in fee makes. his will, and then 


conveys his eſtate to a truſtee for the payment of debts : : the law 


bas nothing to do with the purpoſe of the deed ; but can only 
judge of the legal operation of the deed, But equity ſays, the 
eſtate is not taken out of the teſtator ſubſtantially : he has the 
{ame eſtate in equity as before ; and though the mode amounts to 
a reyocation, yet ſubje& to thoſe debts he remains in equity maſter 
of. the eſtate, as before; and the will continued to operate upon 
his intereſt. In fact they conſider him Aill owner in equity ; ; and 


therefore, if be calls for the legal eſtate, by which at law he be- 5 


comes the p1 rchaſer of a new. eſtate, not affected by the will, 
yet equity holds the beir to be a truſtee for the deriſces, ih as LiF 
the. legal eſtate had remained | in the truſtee. „ 


J 23 i | * 4 f ; 
4 gf 1 4 0 5 : * 
has 270 15 * 


This e 18 appli fade 15 to his caſe. | The prickijies! 
are, firſt, that equity will pever. control the law ; except, where 
the teſtator has at the date of the. will a different intereſt | in equity 
from that, which he has at law; and deviſes that beneficial 1 in- 
tereſt ; and then only takes. the. legal eſtate, without any new 
modification or Merlo: f ſecondly, where he has the complete 
legal and beneficial eftate at the date of the will; and afterwards 
deveſts himſelf of the legal eſtate; but till remains owner of the 
equitable intereſt; ; as in the caſe ofa mortgage or a conveyance 
for payment of debts : if he dies without taking a. conveyance .of 
the legal eſtate, his equitable i intereſt ſtill continues; and if he has 
taken back the legal. eſtate, that alone e will not revoke the deviſe 
of the equitable intereſt. Theſe rules are. clearly. deducible from 
the ſeries of determinations of great judges in equity. To apply 
them, to Williams v. Opens, If, inſtead. of articles, the. teſtator 


had before marriage conveyed. to a truſtee, in truſt for himſelf till 
the marriages then, for himſelf for life; remainder to the iſſue in 
{tail remainder. to himſelf in foe; then made the will; and then 
* called. upon the truſtee to convey, ; and. be had conveyed, i it is 
admitted, that would be A complete revocation, at law z. but as 


clearly. it would not be aTexocation in equity; :. and the heir muſt 
i * * the uſes of te; will. 10. e that does not ai 


e 


„ 


Equity never. 
controls the 
Law upon 
revocation, 

except, where 


the beneficial _ 4 


intereſt, | 
being diſtin& 
from the le- 
gal eſtate, is 
deviſed, and 
the deviſor 
afterwards 

takes the 
legal eſtate 


new modi- 
cation or 
alteration: 
. 
Where ha- 
ving the 
complete 
legal and 
beneficial 
eſtate at the 
date of the 
WI be di- 
velts himſelf 
of the legal 
eſtate ; but 
remains - 
cwner of the 
equitable in- 


without wy 1 


tereſt; as in 


the caſe of 4 | 
moztgage or 
a Conveyance 


for payment F 


— Rm i 2 ; 

: | . IVY the my of Williams v. el The eld was bound 
. by the articles; and be might have been compelled to convey 
5 oel TED accordingly. ' That would not revoke his Will. Tuer it is ſtrange 
15 to ſay, if the cohveyance was taken from a trüſtee, 1 it would be no 
7 revocation, but, if according to his obligation he himfelf conveyed 
to the ſame uſes, it would be a revocation, No one can deny, 
that articles are in equity equal to a conveyance. No one can 
* that he remained a truſtee to the uſes of the articles ; and 
muſt have conveyed accordingly, if he had been called upon, 
Having the whole legal eſtate in bimſelf, for the legal eſtate was 
5 entirely unaffected, inſtead of being under the neceſſity of calling 
upon a truſtee to convey, he. conyeys himſelf according to the 
articles. 18 that to be a revocation, when, if he had happened to 
| have conveyed. to a truſtee, inſtead of entering into articles, a con. 

veyance from the truſtee would not have had that effect? Such 
determinatjon, ff it does not reverſe the. determinations, which 
have hitherto prevailed in equity, will in my ad overturn 
N principle, * which. they, haye Io . : 4 * 
3 bs have” etterel itil at wings"? Lib wk quent; as 1 am 
e 115308 that the grounds of my opidion upon 'Yevocation in 
equity ſhould not be miſunderſtood; and, as they apply to the 


3 by T woe his A LEO, opportunity to * them at 
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To v F Meld * this a, 1 was cb that this deed 
© was for a partial purpole, and n revocation : but I am of opinion, 
che mode he töck was dearly” a revocation at Law, provided any 
- tate paſſed; and there was 0 republication. If the deviſor con- 
- veys for che purpoſe of ſuffering a Recovery and thereby taking 
| Hack to Hicſelf a new eftate,” it is clearly a revocition at Law as 
Well as in Equity. It Is fald, and T think it is probable, that the 
only Goject of the intended Recovety was to give effect to the 
mortgage. "That circumftatice alone will not do, if he does it by 3 

>, way of Recovery and taking back a new eſtate. Equity will not 
interpoſe, except in the caſes I Have fo Fulty enlarged. upon, 7 
; 5 | 75 of opinion, this deed is a revocation both a at Law aud in Equi- 
tt: whatever was the intention of the Recovery Intended to be 
qi Ae. The. conſequence 1 is, unleſs there Was a republication, the 
. 8 3 | Wir tevoked. OEM? the * to che fe arm rents de- 
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| ſcended upon the heirs; and they have forborn their claim all x 
be. time. TI ſhall not aſſiſt the plaintiffs. The other fide, one 1 
would think, would. have come here dd 'reſtrain them from pro- G * 


OcLanpur. 
„ at Law. I do not mean to debar them from any . 


; for it was determined 9 


l(a), FR it is not a 9 „ 
rt will not ultimately determine againſt . ; 


fl. ou. 
ecauſe the bill has been reta 15 and, 8 


' Kenyon diſmiſſed that bill. At preſent vil . 


if Lam not miſtaken, the abs dill, f 


1 do not think myſelf 1 liberty to diſmiſs this bill. At the ſame Lee 3 : 
ime I am not at fiberty to-aſſiſt the plaintiffs. The utmoſt I can bg 4 
5 ak liberty for the plaintiffs to bring an 1 erde 2 


/ atrial at _ 
m the eſtate was con- L 
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y wil BBs, 
Ws opinion of a Court of Law, whether there is - — 
a revocation at Law, or, whether a ( ourt of Law will preſume ne) oo 
<a plaintiffs are entitled to d any account, or Re 
length a "get 2 ys 1g HER: s 85 
Equity theſe ks G's N 
ing a truſt estate 1 
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„ Joh 6. 5 5 1 e 315 1 ap of 855 )* „ 
No tacking Tun r bil wWas ble by creditors 10 Milliam Wood, os the AY 
| apant free of obtaining the benefit of -a-deed; conveying all his eſtate | 
i = to Adams and: Claxton; two of his creditors,/in truſt for the bene. 
| S6derarion, * fit of his creditors. | The accounts were directed; and the Maſter 
Y Rood by his Report ſtated, that the late defendant: Milliam Glaxton under 
I barb: * „ an aſſignment made to him by the teſtator Mood of a policy of 
ol thebanker inſurance upon his life for 1 386 J. 106. for ſecuring. 1 J. ad- 
= we vanced by, Claxton, received the money from the Inſurance'Office 
J an e 


mokey was upon the death of Mood; 4 and. be claimed to retain; out of the 
beben ſurplus 319“. 104. 7 4, for principal and intereſt due upon a ſub- 
|  rranſsRtion. | Jequent- promiſory note for 300 1. payable, a year after date. 
for the TY 
3 change 8 N e was: ſubmitted 195 Bb Vial a Ek 0 4 Wb 
qa _ the ein. 8 bes ecu aroſe id; th follonioges „. - 
© cumitances. 
C D pon far- pearing One the Report. Adam: deſiring do. be dif al ged from 
I * 5 the truſt, pending the tranſaction for the :ebange! of truſtees the 
queſtion 8 agent for the truſt in April 1796 received three payments on ac- 
ided by t 


| Maſter was count of the truſt, to the amount of 2527. 115 .d. which ſum 
5 15 e ' =o Was depoſited with M. ig btingale,: the agent's banker, until another 
| crorion: ©! truſtee ſhould be appointed; or ſome banker ſhould be agreed on 
z Os. © : 40 receive che truſt money. This money was paid in in the agent's 
* Report name as a temporary matter only. Nightingale ſt. ſtopped payment. 
=. The deed. contained no covenant or condition for depoſiting the 
money received under the truſt in any bank, until zit ſhould be 
diſtributed. Moad died a fe days after the execution of the 


deed. The queſtion was, been the truſtee: was Mn * 


; Ada dA Þ Ss, . 14 £17 76 i 4 75 73 Ke 2 * 3.3 TY 1 * «a, 2 5 os K ma l 
61. CCC lt rene 1 r 
The third e 8 upon ahi following fats... | he FO 
* 


tor Mood effected an inſurance for 1, 00 J. upon his own life on 
the 6th of January 1790. Upon that, policy the following in- 
dorſement e in the Wee of the tedator Mead. 


755 No 9964 6. 1 I 790. Polley upon the life of William 
« Mood for e annual PO, ao L 12 pms $i Je- 


3 3 | muary. R. 7. Aggie Ms 55 
A 1” WA. ; | | | 994 f | | | 
I N VI | * N 5 | ; a s 


eee ale bted. e e was ee mene Had 


the alliggument of bis s effedts t to 5 truflees for e e 0 puck 


nexed to the Policy was found. the following paper, all in Moou's 
bandwriting: „ The annexed policy of inſurance from the Equi- 
« table Inſurance Office Blachfriar's Bridge for ſecuring to my 
d executors, adminiſtrators, or aſſigns, the payment of 1,0000. 
« upon cee event: of: my death; is hereby agreed and intended by 
ö ear, of Camberwell, Surry, wi- 


cc 5 in 4 to lay out the c ph apply the principal to- 


<« gether with the produce of 2, 500. 3 per count. Conſols, now in 


the Bank in my name but bought by me as executor for che uſe. | 
and benefit of the Boyfield family, and together with the rents 


The Report dated, des it was alleged b before the: Mater, that 

1 two. laſt letters of that indorſement were intended to ſignify Notes 
the initial letters of the name of Richard Bayfield; under whoſe Cuantor. 
will the teſtator Word was principal acting, as well as ſurviving, | 
executor; and to wn eſtate. he had as executor become con- 


1801. TY 


« of the late Richard Boyfield's eſtate. for the benefit of Mrs. Boy- 6 


4 field and ſaid Mrs. Woodyear for their reſpective lives and then : 
to be applied for the uſe of Mary Woodyear's child or children 
< according to the will of the ſaid Richard Boyfield; and I do 5 
« farther agree, that the ſaid Mary Moodyear ſhall have a lien 
upon the ſaid Policy of aſſurance for the ſaid ſum ef one thou- 
* ſand pounds to be applied for the purpoſes, accordingly; and 
« which Policy ſo hereby aſſigned or agreed or intended ſo to be 
« veſted. in the ſaid Mary Moodycar as aforeſaid is No. 9964 and 


« beats date the 6th day of ne 1 vines Ws hand 


9 * 8 0 5 e . . we f Ty 128 ets” i cot) ty 5 


un. 1 r LON 


Vans his 2 Sy of 1 2797 n . the money Wa) 


in reſpect of that Policy; - which he inveſted in ſtock; and he 


transferred the ſtock to the Accountant General; and inveſted 
the-dividends. The Maſter flated,: that he conceived, the teſtator 


Mood did by the faid paper ſo appropriate the benefit of the Policy, 


that the perſons intereſted under the will of Boyfield b have a right . 


to "ma PRO of the monies ariſing x therefrom. 
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fiſted, the truſtee was not to be charged with he mene. 
into the bank of M baingulr: the, truſtee having dent wirh this 
money; till the e r. 0 
With his 
ee hee (a 22 


Me Ren 18 Auer . We te TORY ile per. 
ſonal tepreſeritative of the truſtee, upon the fecond queſtion in- 
"ot 
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1 
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of e truſtee, 1 46 he Siri 
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hy 


MI. Nile Nr. 


an intimation from the Matter of the Role, * it would . in- 
. to charge the truſtee, ave up chat * „ 
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Upon the third quaſtind they cotitended, that under thoſe c- 


ce Mood eould not give one "creditor this preference. 
Without delivery of the inſtrutent it could not be an aſſignment. 
He never mentions it; keeps it for twvo or three years, until, exe- 
cuting the deed of truſt, he delivers it with his other papers to the 


truſtee. AS againſt creditors: it cannot poſſibly prevail. A lien 


; ſpriugs from contract. Here the neg” WhO claim this lien, 


nothing of it. Nis 05, eee r 

„ e 408 e RO 4” 18 F . 

. Sutton and Mr. Raithby, for the perſonal repreſentatives of 
Boyſteld. inſiſted, that a preference might be given, if not with a 
fraudulent Views” or in contemplation of 8 and that 
this was an appropriation: the money being marked out. 
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' The Maſter of the Rolle aſked, how it was to operate ; being 
admitted not to be an aſſignment. He muſt give them or ſome 
one on their behalf power over it. If any thing, it ſeemed to be 
of a a legatory nature, to take effect after his death. 
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Te Mater of the Rolle——Upor the firt-queſtion, the FR of 
je repreſentative of Claxton to retain beyond the 1, oo0 4. ſo much 


of the money ac will pay him the ſubſequent debt upon a note of 
. che circumſtances I am of opinion; that eli car: 
(3) Amb. 1 1 Bacon, Powell v. Tant, ante, vol. 5, 111. 639. Rows v. 
Howel, ante, vol 5 565. and ths references. Chambers v. Minchia. | Pot. 
„„ „ „%% IF. 107 100 


—- ab 


not be owed: 1 the thive, Wile ile Aigntnent ”* made to 1801. 
che truſtees for the benefit of Woill's creditors, Claxton' Wan Wot 
Miphitidint of this Policy" to ſecüre the fum of 1,000 J. and 00-2 i 
AXTON 
more. By that alligtiment every thing, Which it was competent e 
to Food to aſſign, paſſed From him to his truſtee; and coife- 4 


quently the equity of fedemptlon bf the Foliey fo pled ged. | 

Claxton had not at that time received the money upon the policy, 

That might have raiſed” A different confideration if he had the i 
note) in His hands: but he Was mefely a bortiages for 1,000 J. 
n 10 clearly ſettled,” that, in the caſe of a a mortgage the right to „ 
| attabh'a Mbfequent debt to the mortgage int be made available „„ 
againſt an affignee of the Equity of redemption. ws Th a „ 
repestedly determined in the caſe. of real eſtate, Ti roughton © v. 4 50 | ; I 
Tong bon (a). The anonymous caſe (3). ) 2 pe. 662. Heams 1 v. 1 
Bance (c) is a fin ftronger caſe ; where 2 truſt for the benefit of 
creditors was s raiſed by the will of the 1 \morigagor. N 5 


. 
. 


3 
r 


805 8 


Wa Wy to Mages 5 FI eftae, 8 v. DD 1 
calfe (a). aroſe upon a pledge of jewels. The, party, e ) 
| borrowed other ſums upon a general account; 3 and he infiſted 
upon bis right of redeeming the Jewels upon payment | of the 
"firſt ſum only. It was held, that he muſt | pay the Whole: N but it 
Was admitted, that if there had been bond creditors, or- in caſe of 
a bankruptcy, t the pledge could have been retained only for the firſt 
_ tum; and the ereditor in the caſe. of. a bankruptey muſt have 
come in under the commiſſion for, the remainder... In Vander ace * -- 
Mill, (e) there was an aſſignment « of bonds to ſecure 1,000/, bor- = 
i rowed by the reſſator from his bankers, "ot that time he was "i 
| indebted to them 1 in more; and be continued indebted in ee : 

40 his death. His executrix. filed a bill to redeem... The bankers i 
inſiſted upon the. right to tack; and ſo ſtanding the cale, Ve be. 
IK would, I think, have been held, that they muſt be paid the 
whole: but it was inſiſted, that a bill. had been. filed by credi- 


1 * and a decree made. Lord Thur low ſeems to have . 


bat 
I ĩ2—W goiiu od Lo F 
_ (8) The ee e 50. 41. 95 ti 4 154 15 I 
© 3.48. Pr: =_—_ 


% Pre, Ch. 419: 1 Sd - go an Py Smith, ante 6 vl. .. The deere * 
is that cate was reverſed * the Houſe of Lords, 
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| come bis repreſentatives. Being Mood 8 own praperty, bow did 5 
x it ceaſe to be ſo? Has it been transferred? How has any other 
| perſon acquired alien; ſo as to prevent the effe of any. general 


malt agg dN it a ampeſion; with js Sch got with the. execu· 


trix ſimply.; Rating, the. principle; that, where the equity has | | 
paſſed to an aſſignee, vou cannot.inſift upon retaining againſt the 


alſignee, In this caſe the equity of. redemption, palled by the 


aſſignment for the benefit, of | Moped s creditors; and therefore n 


ee oft, on, paying Fi hh 


at 
n oY 1 * 


addona ſums. * 
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Abe has a IN ariſes in conſoquence. of a.reference.to.the 
Maſter to inguire, to Whon n 2 Policy of i inſurante upon Wood's 


bs, or the money, that may be received thereon; belongs. The 


Report | lates all the, circumſtances; and concludes, that, the Maſter 
conceives, che teſtator Wood. did by that paper Writing ſo appro⸗ 
priate the benefit of the Policy, that the perſons intereſted under 


the will 81 Boyfeld have a right to the benefit of the Money. No 


weft 


1 Excep tion is taken to che Report: but the whole matter. appears 


kia ST 
upon Abe face of it; and therefore it is contended, that it 1s open 


to inquire, \ whether the Maſter' 8 concluſion i is right ; x and 1 appre- 


hend, it is fo . 08 The 1 of this paper wut | be, falſe; 
for e was not at that time dead.” ihe NE does n not 


rant» VL 


bete to make this Gece of 5 4 we it turns aur, 
nf appears by the ſchedule to the Report, that the repreſentatives 


of Boyfield were creditors of Wood to the extent of 4,000. , It i is 
contended, that this was ſuch an appropriation 48 f gives theſe per- 


ſons, the repreſentafives of Boyflela, a lien agaialt the general cre- 
ditors. "Tis aUmitted, this Policy, when firſt made, was entirely 
Wood's: Own property. "* could not have been Procured i in truſt 
for them; for then Boyfield was not dead ; and they had not be- 


err IT 


or: ſpecial aſſignment? ? This paper 18 quite inſufficient for that pur- 


poſe. 1 do not very well know, what is meant by an appropria- - 
tion of the Policy to a debt: how a man, fitting in his cloſet, 
could by writing a paper, declaring, t that certain bonds, or part of 
his ſtock, ſhould be applied to a particular. debt, appropriate that 
property. That is not an aff ignment; a lien, giving that creditor 


2 ght to a ſpecific application f in his favour, to the prejudice of 


2 n 1 5 e! in 85 other wy have obtained a gas to 


Yu LL Goa 


th WM elſes. : 16 he bad given an FO We upon a tar 190. 

fund to a creditor, that would have been an appropriation of fo ir, 
much of that fund to the debt; and the ereditor would have a i 
right upon that. But in this caſe there was no communication 5 , 
between the ereditor and the debtor: there is nothing but a mere 5 
piece of paper. It is not even written upon the Policy, but a 5 0 . 25 = Lp 
tached flip of- Paper z which he pins to it; keeping. it in his own n Ty 1 

poſſeſſion; and not even communicating the fact, that he bad | 
written ite He might have deſtroyed, or detached, it. He on 

it ſome years; and at laſt delivers it up to the truſtees; to whom 25 

he had aſſigned the whole of his effects for the benefit of his cre- 
ditors. But there is no ſtatement upon the paper, that it is in 

ſatisfa ction of any debt; ; or, that he owes any debt. The words, 81 1 
as far as they relate to the Policy are purely words of gift. Per- | # i 3 
haps they might have operated as legatory words; a8 a bequeſt | 
after his death. There is no mention, that 1 it is in ſatisfaction of 8 

any debt, or that any debt was due. 1 only collect from another 

part of the Paper that there was ock, ſtanding in bis name, 
purchaſed with the aſſets of Boyfield : but that goes only to that 

ſtock. I do not collect, tliat any ſatisfaction of that debt was in- 

tended · It is ſaid, that though this is an undelivered inſtrument, 

a kind of contract with himſelf, and in his own power, yet it was 

all he could do, all the delivery, that could take place; for he had 

embezzled part of the aſſets; and this was meant as a ſatisfaction 

for that embezzlement: but it is not true, that this was all he 

could have done. He might have aſſigned it immediately to a 

truſtee upon the truſts of Boyfcld's will; and he profeſſes to in- 

tend to do that. This does not purport to be a final inſtrument. 
Vat it reſts as mere declaration. of intention; 3 which can in my 1 3 
pprehenſion 8 nner. 5 . 


Wenke upon this Sl x the; Maſter {Ra 12 9 a wrong i 
n and this Policy muſt be conſidered as conſtituting 
part of the general effects for the benefit of the creditors, Upon 
the only-remaining.queſtion declare, that the defendant Claxton is 
not 1 "ue 9 . the SR Nah wr W ee 
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esel: the 44.; and alfo paying at the deceaſe 


for renewal 


intended. 
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* in genen & n wie 4 rob of th 179 59, "IM l 
OO. TT Foley granted certain premiſes to Robert Moore, his executors, 
= angela adminiſtrators, and aſſigns, for the lives of his three children, 


'N ants, Or.; 


Of a covenant: 


that it was "Robert, FJamet, and Mary, Moore, and of the longeſt liver 4 


—5 tay them; in truſt for them fucceſhively, at the yearly rent of 601. 38, 
f via 0 gen the * 


Courts lean- 


ing againſt Robert, Tema Wn e ape as a W 


that con · | 
ſtruction, un- . 


ee e 18 n a covenant, 3 ahi any one of them, 
tthe ſaid Robert, Fames, and Mary, Moore, ſhould happen to die, 


v. 3. then the ſurvivors of them, the ſaid Robert; Fames, and Mary, 


,. fee 2 Moore, their heirs and aſſigns, ſhould within one year next after 
the death of ſuch one of Robert, Fames, and Mary, Moore, as 

" ſhould firſt happen to die, pay to Lord Foley, his heirs or afligns, 

the ſum of 42 J. 6 5.; and that Lord Foley ſhould upon receipt of 

that ſum and requeſt and ſurrendering the ſaid grant at the coſt of 

| Robert Moore, the elder, bis heirs or affigng, grant unto the ſurvi- ? 

vors of them, the ſaid Robert, James, and Mary, Moore, and to 

ſuch other perſon as the ſaid ſurvivot# ſhould nominate; the pre- 

miſes ; to hold to the ſurvivors of them, the ſaid Robert, James, 

and Mary, Moore, and ſuch other perſon as the faid ſurvivos 

| ſhould nominate; for and during the natural lives of ſuch two of 

| them, the ſaid Robert, Jamer, and Mary, Moore, as ſhould happen 

to ſurvive, and for the life of ſuch third perſon as the ſaid furvi- | 

vors of them, the ſaid Robert, Famer, and Mary, Moore, ſnould 

nominate ; and for the life of the longeſt liver of them, for their 

natural and reſpective lives ſucceſhvely, and not jointly, at, for, and 

under the like rent, covenants and conditions, as were therein 

contained Land "reſerved; and moreover it was mutually granted 
a 7Z and agreed, that in ſuch grant to be made by Lord Foley, his 

. aſſigns, unto Robert Moore, the elder, his heirs and 

Ie afſigns, (in truſt, as aforeſaid) it ſhould be covenanted and agreed, 

{that when and as often as any one of the ſaid three perſons, for 

{whoſe lives the aid grant ſhould be made, ſhould happen to die, 

chen the ſurvivors of them ſhould within one year after the death 


of _ one REM pay to LOR "OY his heirs or afſigns, the 
© . „ 3 Ts ſum 


"og 


fam of 427. 6; and ſurrender the grant then in e and 
c Lord Foley, his heirs and affigns, ſhould upon the payment of the 
aid money and ſurrendering up of ſuch grant at the requeſt and 
charges of the ſaid ſurvivors of ſuch leſſees execute another grant 
- unto. the ſaid ſurvivors of ſuch leſſees for and during the lives of 
ſuch two of the ſaid perſons as ſhould be then living and for the 


life of ſuch other perſon as the ſaid ſurvivors of the ſaid leſſees 
mould nominate under the like rent, covenants, proviſoes, an + 
conditions as were therein contained: provided, that, when any 


1801. 


Mooan 
A. 


 Folur, | 


two of ſuch perſons, for whoſe lives ſuch grant ſhould happen to 


be made, ſhould happen to die within one year, and before ſuch 


new grant ought to be made according to the true meaning of 


| the ſaid leaſe, then the ſurvivor of ſuch lefſees ſhould within one 


year next after the death of ſuch ſecond perſon of the ſaid three 


perſons, for whoſe lives ſuch' grant ſhould be made, pay to Lord 


Foley, his heirs or afſigas, the ſum of 1027. 65.4 and that Lord 
© Foley, his heirs or aſſigns, ſhould upon receipt of the ſaid money 


and ſurrendering up of the grant then in being at the requeſt and 
charges of ſuch ſurviving leſſee execute another grant unto ſuch 
ſurviving leſſee for the lives of ſuch ſurviving leſſee and of ſuch 

two other perſons : 28 ſuch ſurviving leſſee ſhould nominate, at, for, 


and under, the like rents, covenants, and conditions, as were there 
ia mentioned and contained: Provided, that, if at any time Ro- 
bert Moore, the elder, his heirs or aſſigns, ſhould upon the death of 


- any one or more of them, the ſaid Robert, Fames, and Mary, 


Moore neglect or refuſe to pay to Lord Foley, his heirs or aſſigns, 
the ſaid reſpective ſums, or to ſurrender the grant then in being, 


| and accept a new grant, it might be lawful for Lord Foky, his 


heirs and aſſigus, to enter, and; hold, until he and they ſhould 
have received the ſaid ſeveral and reſpective ſums with Intereſt z =» 


and then he and they ſhould make ſuch grants, c. as he and 


they ought to have made, if the money had been paid at the 


dime: Provided, that, if the heir of Lord Foley ſhould be within 
nage at che time, when the new. grant ſhould. be made, no entry 


5 ſhould take mow! me a _ OW” ial ould 8 ine his 
&. "0 £3, * a My bs | 5 7 . 1 


. 1 1 a ; N - * , 4 * ' . 1 1 ' : 
23 1 2 * 


4 F. "Ip fied in WY bes 1 * younger, one of 


2 the lives, died upon the _y of July 1793. Upon his deceaſe 


* More F applied for a renewal —— to the covenants to 
1 IN Andrew 


—_ Ne. 
* A * * 1 
+ 4 
5 
45 
” 
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180 r. Andrew Foley, Anise i ig ny 6: the: 18 — Lord ae 
Jr No renewal could: then he made: the preſent Lord Foley being 
Fotze, Under twenty-one: but an act of Parliament was paſſed enabling 


| the death of the ſecond-of thethree perſons, for-whoſe lives the | 


r 


5 8 bill was filed by Fames Moore; SE was A TR 
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Andre Foley to grant and renew leaſes. In April 1596, before 

5 any renewal Mary Moore, another of the lives, died. Upon 
ber death James Moore applied to have two new lives added; 
offering to pay two fines of 42 f. 67. each. The parties differ- | 
oY ing as to the proper covenant to be inſerted in the new leaſe, the 


"4 * to ys de ſettle a 9 . ;F 


7 3 1 N 9 
. * 5 G 1 « ö 8 Fs $ ö 2 Fa age we” # 2 1 þ * J F 1 7 4 


We: Beep was ages abe FAY As to >the l. Maſter 8 Res 


Port, n a leaſe OY a nnn. for i re- 
e vir. ; 55 ee 


5 A at i 1 


3 * . as . As. ah one BP as Cid he "OY For 
whoſe lives the ſaid grant ſhall be made, ſhall die, Lord Foley, his 
heirs or aſſigns, ſhall within one year upon payment of 4 l. 65. 
and ſurrender of the grant then in being execute another grant 
to James Moore, his heirs or aſſigns, for the lives of the two ſur- 
vivors and ſuch other perſon as Fames Moore, his heirs or alligns, 1 ; 

; 


- nominate, under the like rents, covenants,' proviſces, and WRAY 
3 as are herein contained; and in caſe two ſuch perſons WM 
die within one year, before ſuch grant, then within one year after | 


ſaid grant ſhall be made, Lord Foley, c. mall on payment of 
1021. 6s, and ſurrender, execute a new grant for the lives of 
_ the ſurvivor and ſuch two other perſons, as ſhould. be nomi- 


nated, at, for, and , the like 0 covenants. and condy- 
. De. | | 


1 re as. a; 


4A ow 


. 1 2 — . Tx . 8 c ” 8 1 4. ö 
9 \ ; ; 


Ar. Lind ak Mr. 1 in tl of the Exception inſiſted, 

i hs rule is now eſtabliſhed; that a general covenant for renewal, 
ſubject to the like covenants, &c. is excluſive of the general cove- 
nant for-renewal; and the Court will not without the. ſtrongeſt 
words inſert ſo unreaſonable a covenant. They relied - on N 
Te . Foote a and the: note There, * v. 2 wa 
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1 "Lhd in ehe ubs ele is not een 1 con- 
aten e theſe: covenants RP e nene den 1 
venant is e i The covenant . was ihe 


under the general words in thoſe caſes. It is very difficult to col- 


lect the intention from theſe words; and the Court will require 
the cleareſt intention ow" RE e Om in nn giving 0 


1 the eſtate. 8:3 4 vos 1 Wk 960 639. e e 
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"= 1 of the. Rall n the firſt: part of Si 1 1 


is ſtated but the premiſes, the lives, for \which they are granted, : 


and the rent payable. If it reſted there, the leaſe would be at an 
end, when thoſe lives dropped. . Then comes the firſt proviſion 


for renewal, „Ait reſted upon chat, it would be a covenant for 
rene wal upon the dropping of the firſt life only ; and the. moment 


they | had got a new life in the. place. of that one that covenant 


would have been completely ſatisßed; unleſs they. could inſiſt, "+ 


that the words under the like rent, covenants and conditions,” 


mn 
i to . The general principle untif the deciſion of 'Tritton 5 
. Foote and the caſe before Lord Cumden was to make theſe 
leaſes perpetually renewable; But mere are two covenants: in this 
ne; which diſtinguich this caſe. The ſecond covenant puts it 
out "of all doubt. The covenant now proppfed is the very cove- 
nant, for which they have ſtipulated. This leaſe has been always 


wars As perpetually: renewable from the very firſt 11 Ty / 


-Fouey, f 


7b 


were meant to include that covenant for renewal ; and that i in the ED 


ſecond leaſe a farther covenant for renewal ſhould be inſerted. 8 
But! it does not ſtop, there. They go. on. to make this ipulation 


with regard to the covenant. to be inſerted in that new leaſe, to 


; lupply the firſt life, that ſhould drop ; 3 chat « in ſuch grant,' (bat ä 


| 1 the grant to fill! up a new life z in the room of that firſt dropping) 
| it ſhould. be covenanted and agreed, that whey, and As, often as 


any one of the ſaid three perſons, for whoſe lives the faid grant 


thould be made, Thould happen to die, another grant ſhould be 


made for the lives of the ſurvivors ang ſuch other 2 55 as ſhould 
. . 1 =p be 
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br. te boese AA ved dh abts; een ; 
3 = ditions, as were therein contained. - The mode adopted is not by | 
B 6+ bach oY _ providing directly, how long theſe rene wales Chould go on, but by 
_—  &/vovenant with regard to the renewal, to be introduced into the 
| ſecond leaſe,” Then Rows the — ber che caſe of to of 


8 TH 1 cke! 3 Ny 1 falls HIT 1 . 


[ "This ally that 1 4 1 8 The beſt 5 
1 ment is, bat this ſtipulation ſhall, be inſerted in ſuch! grant; that 
0 zs, the grant, that was to be made upon the dropping of the fir 
. and conſequently the introduction of this Ripulation into 
4 that would have the effec of entitling the leflee to-a-renewal up- 
on the death of every one of the three perſons coinpriſed in the 

_ ſecond grant. I lay out of conſideration the: firſt leaſe. The ſe- 

_ cond will become in-the nature of an original leaſe z when there 
JJ for three lives; with this Ripulation to be introduced 
J that when any one of the thrte dies, à new leaſe ſhall be 
| | granted for the lives of the ſurvivors and a new life. Does that 
carry it further than the lives of the three perſons ; whoſe names 


Z ſhall be contained in chat n 


d grant? 1 am of opinion it does 


6 - | Not. There is no ſtipulation for any ulterior event; and there 
23 1 ute no general words. The words are not from Ume to time“ 
mm 25 in Furnival v. Crew (a); upon which words Lord Hardwick: 


_ tld great treſs; as. ambunting to an obligation to fill up live 
upon the dropphilg at any time : but this covenant extends no 
Ffarther than to introdude this very Ripulation into this one new | 
grant; ; and as to the lives only, to be contained in that grant. 
5 But the plaintiff wants, not to have it introduced into this firſ 
I tant, alter the original one, but to have. A ſtipulation for the ſame 


| proviſoin the ſubſequent grant; and if it is neceſſary to introduce 
it in the next, it muſt be in infinitum, upon this principle; that! 
can find out in the firſt. a Clear intention for a perpetual renewal, 
_ "Otherwiſe I cannot carry it farther than the dropping of the three 
- Hives introduced into the ſecond grant. So the plaintiff upon the 
| Whole would have the benefit of four renewals: one under the 
SA covenant in the original grant: then having got his three lives 
LE . + again he has that ftipulation, when any of them die. There are 
5 9 general words of 25 kind. 8 wah ſhort at that clauſe 
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1 ee . Iuvodute dn bete 0 W 0 „ 
is ieee and afcertained by what is ſtipulated immediately _—_ _ 
| before, that it is the grant upon the dropping of the firſt lite; „ 
aud Farther, that it extends to the three lives to be filled up, and 
| no others.” There is not a word expreſſing, that it was the in- 
| rontion of the parties, chat it Would be renewable for ever. I am 
perfect ar a loſs to diſeover a ground for that intention; as the) 
bade expreſſed it. © Poſſibly their intention was for a perpetual | 
renewal ; but it is not expreſſed: nor: pela 7 een rds; 
„ 3 can ts e ee ee 


{oF 1 3 5 


pi 744 92 Fl N 3: > WARS” = 


11s FO 1855 whe Into Maſter of the Rolls 3 in 1 v. Guys 4 
api, a); who ſays (3); * eolleg cherefore from theſe caſes == 
this; char the Courts, i in England at leaſt, lean againſt conftru- EG 
« ing a/covenant-to be for a perpetual renewal ; unleſs it is per. 
4. featly clear, that the covenant. does mean it. Furmival 1 
„ ee 3 th. 83. Which is relied on in Cooke! v. Booth! ( 
had clear words for a perpetual mw y which” © ant * ins. W 
4 1 to > conſtrue 3 it . 5 „„ rein th N 1 
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LE 10 


| There n no dear wards i in this 1 nor any words relative . 
: to perpetual renewal, but the parties themſelves having limited it, 
the queſtion is, whether the proviſo, that the renewal ſhall be 


under the ſame rents, covenants, and conditions, as the firſt leaſe 


that mode 


' ſhall in the abſence of more poſitive ſtipulation amount to a per- 
petual renewal. Upon Tritton. v. Foote and Ruſſell v. Darwin 
Lam bound to hold, that a covetiant for rene wal under the ſame 
_ covenants does not include the covenant to renew, but that it 
means only a ſecond leaſe, not a perpetuity of leaſes. As to 
Cooke v. Booth, that was not determined upon the ground, that a 
' covenant for renewal did operate inclufively of that covenant: . ? 
but Lord Mangjeld goes almoſt entirely upon the conduct of tbe 
| parties: repeated renewals having been made. With reed to/  Þþ 
| confiruing an inftrument I refer to Baynbam v. Guy's 9 
Hoſpital; where the Maſter of the Rolls ſtrongly proteſts againſt | | 
_ &. I cannot hold, that it is perfeQly clear, this covenant means 
A perpetual. renewal : on the contrary the parties, if they meant 
ao reſt * . a a covenant for per petual 
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ments not to 
be conſtrued. 


b Legal Oy 
by the actes 
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of the 


Parties. 
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bound for ever without the Poe of Oy 


hive. reſted. upon the a ff onde: the- Uke rents, covenants, 

and conditions; and probably they did; for the original leaſe 
was: in 1759; at which period theſe determinations had not taken 
place; and it might have occurred to thoſe, who prepared the 
leaſe, that it would be ſufficient. For the reaſons T have given, 
even if the ads of the parties, which are faid to have been upon 
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this foundation of a. perpetual renewal, were! in evidence before 
—— —— — — 5 

me, I ſhould not act upon them; for certainly that is not a very 

legal. mode of conſtruction; kat a man having done an ad 


without being bound to do it, or from miſtake, — be 


— — Ry, 


8 * * ; &Y b 1 3 | F 1 K 7 7 "aj the 4 > 
* IJ En e 4 at 2 £4 * F . 
7 8 0 8 SW MOL U * 


1 dlink, this butt 18 e to word e one of his covenants a 


. liede: differently from what he would; if he had not congeived he 
had this right. He is entitled to have a renewal as often as any 
of the lives drop; not merely che firſt. He is entitled to have 


the two new lives put in, and to have a renewal upon every one 


of them; not e uPori: _ firſt; an. he has now e his 
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Upon a ſe- 
cond bank - 
'rTuptcy no 
allowance „to | 
the bank-" 
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1 eſtate not 
paying 155. 
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NE petitioner 8 a was in 179: 33 3 Aa dividend of 
*-- Tos. in the pound was paid under the Commiſſion. In 


4799 he again became a bankrupt ; ; and in December 1800 a di- 
vidend of 105. in the pound was paid under that Commiſſion ; 


and in March following at a meeting for the purpoſe: of making a 


final dividend the effects in hand appeared to be ſufficient for a 


farther dividend of 25. 6d; ; upon which the petitioner claimed 
an allowance of 74. 105. per Cent. (a). The aflignee oppoſing 
© the claim, and contending, that, as the petitioner had before been 


a bankrupt, the Certificate under the ſecond Commiſſion protected 


; only his perſon ; but the allowance was the property of the credi- 
vors under the ſecond nnn. the Petition” was s preſented ] 
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OS praying 
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for 9 allowance and; the caſt ofthe, . 
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ficieney in the bankrupt 8 accounts did not. appear to ariſe an : 5 
held debts. orlofſes : but the deponent believes, it aroſe from Ex= 5 


tray e a 1 


. 4 


| Lops | bs. effects will 98. be ben to 


wy, *. io e Why 4 — 
* . 
54 


* 


6 3 
+ 1 1 * 
E 1 f 
7 w 
F 


344 6b 


yew gave. to Mary 2 T 3 1 8 5 e e 0 


Hanſon, 4 the three children of his daughter Mary Henſon, 500 l. a 
piece of 4 fer Cent. Conſolidated Bank Annuities, when they ſhould- 
 reſpefively attain their ages of twenty-one years or day or days 
of marriage, which ſhould. firſt. happen, provided, it was with 
ſuch .conſent of bis executors: and truſtees, as therein mentioned; 
and he deglared, his mind and will Was, that the intereſt of ſaid 


ſeveral 5004. mounting: in- the. whole to. 1,500 J. 4 ber Cent. . 


Conſolidated Bank Annuities, ſo given to his three grandchildren, 
as aforeſaid, as often as the ſame ſhould become due and payable, 
ſhould be laid out at the diſcretion of his executers and truſtees in 
ſuch manner as they or the ſurvivor of them ſhould think proper 
for the benefit of his ſaid grandchildren, till they fhould attain 
their reſpective ages of twenty-one years or day or days of mar- 
riage, and to and for no other uſe, intent, or purpoſe, whatſo- 


ever; and aſter deviſing his real and leaſehold eſtates; and giving e, 


two legacies of 10“. each, he gave all the reſidue of his perſon: 
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.a witl, alone 
and onquali- 
fied, is con- 
fac but 
may be 
eee by 
expreſſions 
and eircum- 
ſtances: ſo as 
to poſtpone 
paywenr or 
zoflefion on- 
y, and not 


as, where the 
intereſt of the 
legacy in the 
interval was 
directed to 
be laid out at 
the diſcretion 
of the execu- 


tors for the 


benefit of the 
legatees, it 
veſted imme- 


e 


cltate to his ſon 8 e, 4 ang appointed h bim ſole executor , Hoes. 
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The reftator died Wos OY the execution of his will. | Aﬀer- 
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3 in 1774 Rebecca Graham e died imeſtate at the age — 
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. ine pee erg ber wöcher Fr b btötter Nine Wü, 
fon and her ſiſter Mary Coates ſurviving, The mother died; 200 


bequeathed all her perſonal cliate to her ſon Thomas Hanſon ; and 
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q - . "© n Tin he firſt part of ho e there would . 2 
=. veſted intereſt immediately on attaining the age of $wenty-one o« 
4 l marriage: the word“ when“ not making a condition Precedent, 
1 but only poſtponing the payment ; according to a great number 
FM 5 ae ; of caſes: the laſt are Dob vi Lea (n) 'May'v. Word (5), and Both 
r v. Booth (c) in which all the others are noticed. Booth v. 
s Bac wu the eaſe ef a feſidae; upoh Which eirainly” ſome dil. 
a tintione" have beef taten z and Lord Monty iti 1 
1 | Anvadge that Mere 18 fotre Gffinetiott, notwithRatifing 
de he Wack Wrertiice" de. Ever v. L frmnge (2) ta ip v 


3 1 mood; which wus the euſe 6f à particular legacy. Inu this caſt | 
|. __-- |,, however the geſt ef the wall Puts dhe cafe beyond all urgumem: 
Fm 55 Le 2 the intereſt being gieen to the children; Winch will raiſe a veſted 
| bntereſty-even thvugh the chpftal mould be given d words im. 
TS » | porting a cohtingency. "Stapleton" v. * Chrales (e) is the leading 
1 gi | caſe-iigot that point; which was acted wpon it u Sent number 
1 ag 5 = of enen: Fonenenu v. Hobi ran (), Heath v. Heanb ), Wale 
t 55 . e (% Lompen v. Gib sberf , or *Clobberie's eile Ii). ln 
3 5 5 e e the time 1 out on FUCEOURE of the * 

3 me A vill; hon nr eos of intention. The 
® ws wg I. les, that have been eftiblithed,” muſt be \adkmicted : _ * 
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| given e period, a0, hers 6 perio# is potntodouronly. 


e cli when the benefit intended dome intd/enjoy mary: 

or, 0 lt s Herter expreſfed ia aber times, erg eme ad 
e to the fubſtasce bf the gift, and where to the payment 
en here "Hever was a; eue, In wich the tiche was: more 


_ deaily une sed to the” ſabſtänee of the gift; where it has een 


more * cfeatly Sprelled to de given A the tiche mentioned; 4nd 
ot merely" 5 be pick at the' time Maß v. Moon and Buer v. 


a are Bot in the Teaſt applicable: the time beiüg Immedlatefy | 


 congetted with che Papinent. he Maſter 'of the Rolls in 1j 
. Wood  profelſing t to lays out 6f his Confdetation che Wörds « equia 9 
% to be divided” overtiins the whole Gaſß of vdiks.""Tn\th fi 


F 
4 4 


 tween-a-refidue- and a particular legacy : but in Booth v. Booth | 
— 1s +. 5 5 No caſe has determined, that the words, by when, 


periods are here mentioned: the | 
poſe; ay t 
den "had married without eoiiſent : would "it bly been veſted?” 
10 15 5 
in eie este nere can i'be no deubt. i. 
The whole refidue is Het by the teſtator to his Wü. The rea- 


cies to bis gjand- 


475 n, | Note Will veſt. mg 
age of twenty- one, t matriage with conſent! Suppo 


{23 a tad — 44 70 2480; ASL] po $4 s 22 Fa 0 


bon for fikiog "theſe per ods in giving the leg 
 childrp n is, that thoſe wete che times, lien it wou, be neceffary 
for them. 10 receive ” tieit 'portibns c or xtdyancer ments 7 before whiich 
they were not iikely 'to have occaſion for then. If he had fore- 
ſeen: the event, that dne would gie at the age of nine years, he 


| ould not "have intended the morhet to take what he gave in the 


nature 'of a a portion; placing Himſelf in loco Paremtit. That cir- 
 cumltance leads to the coneluſion, that he did not intend the le- 


Sacy e veſt, if the legatee did riot: ive to the n e pointed out. 


In many caſes te Court has gone erprelely upott that ground 
holding, that a portion. from a perſon in loco porentis would nest 
veſt; though one from #Aritger would. admit, u legacy given. 15 


ale the Maſter of he Rolls alſo Profeſfeck not tb dingt 5 


is 
—— | 
* 


e 


at the age of twenty-one with intereſt in the mean time will be 
veſted. The reaſon. is, that when the teſtator directs intereſt to 

be; paid out of chat legacy in the mean time, he means to. ſepa- Ne | 
ute hat legacy, from the bulk of the eſtate immediately; though. „ 
it is not to veſt in actual enjoyment until the future time. A 
derade dittinction — che circumſtance, that this is a 


pie | 


—_ 
1861. ie Kids: bei Medea ſomething aQtually,exifing; 
1 and a; diſtribution! is neceſſary-... They are not, like intereſt of 2 
. «; legacy to ariſe|at. a future time; which: would got exiſt unleg 


7 . 


particularly given. The direction therefore, that intereſt is to be 
peid in the mean time, is ſeparating that from the reſt of the 
EO : property. The dividends muſt ariſe; whether any diſpoſition i is 
6 Rees. mae -of them, or not. The early authorities proceed upon 
=. technical. reaſoning, ts _ ſo much upon the intention as the 
| ſubſequent, caſes. Upon the argument from the gift. of the divi- 
dends the words of  contingeney ate nugatory. Though, gene» 
_ rally ſpeaking, 2 gift of the intereſt veſts the legacy, Aa direction 
for maintenance is not equivalent to a gift. of the intereſt ; Fub. 
Fern v. Hunter (a). A gift of the: dividends for maintenance i is 
t 40:8; a gift) of the en, 


not equiral N 
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3 "Me, Richards i in 1 [ — - L ;ud * nent. 375 Tan * in 
3 e May. v. Wood certainly ee = "a firſt part of this Will; if it 
ſtogd alone. His Lordſhip, certainly put out of. his conſideration 
| the words « equally to be divided.” Without thoſe words this 
is in the fame. terms,/ uf on an uncertain event. Booth. v. Booth, 
=: 5 a caſe. of a reſidue, is applicable. . But upon | the latter part 
| ofthe will it is impoſſible to doubt, All the cases agree, that, 
E _- - ' generally. ſpeaking, . a giſt of the intereſt. yeſts the: legacy. There 
8 may be caſes, I admit, where the intefftl may be ſeparated from 
zz, body : but in this will it is given in ref eg of the body of the 
Alete. Tee 0 diſtinction as to ſtock: * that i Lin the one caſe 
It. is ſeparated/more than in the other. \Puliford' v, Hunter does 
= not apply: Tha, maintenznes MAT gt be "= 20 the intereſt of 


: this will rt the int 1 appears. to eſt tha . as it 
=—_ ſhould acerue from time to time. It is got given for maintenance; | 
az As it was ſpecifically in Heath, v. Beath:, But the intereſt i is given; 
= and upon ho 1 * that draws We aden v with it. it. 
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queſtion 1 is, whether this legacy 


"veſted. It i is s contended for the Fee One it . . 
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dition precedent, but as only marking the period, when the p- 


1 1 it, him 8 it would have "mM d; „ 


poſing, there was nothing more than the words, with which the 


clauſe begins; and that if it reſted upon a legacy, when the le- 


gatee ſhould: attain che age of twenty · one ar marriage, it is now 
ſettled, that theſe words give a veſted intereſt; and that is efta- 


liſhed. by May v. Wood; and undoubtedly a propoſition is there 


laid down ; which would have the effect of making this a veſted” 


1801. 
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legacy; if it is true in the extent there ſtated. The propoſition 
is there laid down very broadly and generally by the late Maſter 


of the Rolls; that all the caſes for half a century upon pecuniary 


legacies have determined the word. when,” not as denoting a con- 


ſhall have the full benefit of. the gift; except ſomething appears . : 
upon the face of the. will to ſhew, that his ee _ not * 


Me unleſs the © pa — 


This * is | ſlated fo Unity Sigh + aka 35 . I 


'naher doubt the correfneſs of the Report. Conſidering the well 
known diligence of the late Maſter of the Rollein examining p 


caſes, and his uncommon accuracy in ſtatiug the reſult of them 

he would 88 have ebe this conclufion from an das bentdon 
ed; that the word .** when,” 
s referred to a a of life ſtanding dy telt and unqualified: by 


any words or circumſtances, has been ever held to denote merely . a 


che time, at Which it is to take effect im poſſeſſion; but ſtanding 


os unqualified- and uncontrolled it is! a werd! of condition ;; de- 


noting the time, when the gift i is to take ellect in ſuhſtancer. That 


this is ſo, is evident upon mere general principles for it is jut 


the ſame, ſpeaking of an uncertain event, whether you ſay, 


4% when” ar if it ſhall W 


Until ir happens, that, 
e place. In the Civil Law 
bes 51 Prey and 7 Su as referred to this ſubject, are 


preciſely equivalent; and from that uw aue barrow: alla or at leaft 


he greateſd; part, of our rules de legacies ; ; and: particularly 


4 


the rule upon the ſubject 


mmediately» under confideration in 
with reference to the words, by which a teſtator denotes 


bie intention as tO, the gift taking effect, or ta * * 
ſllion, In the Neil (009 it is thus wy down: 1 
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In the Civil 
Law the 
words 

% cum?” and 
« fi,“ as re- 
ferred to le- 
gacies, Are 
equivalent; 
and from that 
law this rule 


- and moſt of 


our other 


rules upon 
| legacies are 
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"Y Cates in Chancery. 5 
5 1 $or; 5 22466; Si" i tis; cum is annorum-quatuordecim effor facts, "2M 
e f 6 FIRE et is ante quatuordecimum annum deceſſerit, verum eſt, 
3 ad hæredem ejus legatum non tranſire: quoniam non folum 
Bs . diem, ſed. et conditionem hoc legatum in ſe continet ; fi effectus 
15 . eſſet annorum quatuordecim. Qui autem in rerum natura non 
; wy eſſet, annorum quatuordecim non eſſe non intellegeretur. Nec 
s intereſt utrum ſeribatur, fi annorum quatuordecim factus erit, 
. ita: eum priore ſeriptura per conditionem tempus demonſtra- 
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4 At e true: che nk TIE not PT RP PEN hy iſe 
bur coupled with other expreſſions or: circumſtauees, that have a 
reference to the time, at which the poſſeſſion of the thing is to 
| take place, bas been held by the Civil Law not to have ſo abſolute 

a ſenſe that it cannot poſſibly be 1 8 Another . in 
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oo; BODY PR W ox. « claſſe Britanica „ | 

a 100 — «_ 6duciarium/rellquſt heredem Valerium Maximum trierarchum: 

4 quo petiit ut filio ſug:Seio Oceano, cum. ad.annos ſedecim per- 

; . _ _ *. yenifſet, hereditstem wa a 1 * im- 
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Then it 1 that a Aae was 3 a the ud; of f Sciu, 
e of kin, which was reſiſted by the fiduciary. heir, who con- 
: tended, that, as Seiut had not lived tgp age of n it was 
not veſted. The 8 is this: Um +: al | 
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448i Seiur e! cui fideicommiſſa hereditas ex teſtamento 
1 Seit Saturnini, cum annos ſedecim haberet, a Valerio Marins 
= _  -«:fiduciario herede reſtitui debet, priuſquam preefinitum tempus 
3 | 2 wy 18 „ Ktatis impleret, deceſſit: ſiduciaria hereditas ad eum pertinet, 
i 5 Za =] Nh d. 1 „ ad quem c#tera bona Oceani pertinuerint: quoniam dies fidel- | , 
3 A commiſſi vivo Ocean ceflit; ſcilicet ſi prorogando tempus ſolu · 
1 4 tionis, tutelam magis heredi fiduciario fee Joes incer⸗ 
5 mo 3 "ks m diem nen, e Man. * 4s 
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This mein Was transferred PIER the Civil Law to dun 


ER Yis Nets as 155 Eli Serering dle mer, et — 24 
« decem: «quz ue legata accipere debebit, chm ad legitimum ſtatum 
| « peryenerit: non conditio fideicommiſlo vel legato inſerta : ſed 

„ in 9 legitimz =tatis dilata * EEE 
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" « Et ideo . Alia Sevetina fila wa cul e relictum 
* die legatt cedente, vita füncta eſt: 4d heredem ſuum aQio- 
$ nem tranfmiſit; 1er ut eb tempore Wlutio fiat, quo Severina, 
« f rebus humanis ſubtraQta' nom fuiller, iceſfimiim quititum a0. 
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This difinQon however has been held by ſome | 
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.1801«. | 
at leaſt ſo far clearly as regards pecuniary legacies. In the caſe N 1 
cited, Stapleton v. Obeules, it was clearly held, that the expreſſions . | 
„ at twenty-one,” or 5 if,” or © when,” be ſhall attain. twenty= - 
one, were all one and the ſame; and in each of thoſe caſes if the ö 
legatee died before that time, the legacy lapſed. I do not find | 
any caſe, 4n which this polition has been ever contradicted. In 
| Founereau v. Fonnereau (a) it was clear, if it had ſtood upon the 
firſt. part of that bequeſt, it would have been held not veſted. 
Lord Hardwicke reſts entirely upon the. ſubſequent words, as con- 
trolling: the word © when ;” as it would bave operated, ſtanding 
alone, That will ſets out preciſely as this does; but when it went 
= with words, making the-intention clear, giving intereſt for his 
education, with a power to the truſtees to lay out any part of the 
principal to put him out apprentice, and the remainder to be paid 
do him, when he ſhould attain the age of twenty-five, it was 4 
A en. the del ane but *. et was PIs + 
A Aifntion ag ei 3 et een Cakes effec o giving Ditis Aion 
1 legacy at twenty-one: and a legacy n ben, at twenty - one. 383 5 
That is 4 Wen n the, Civil, L "Wk Fae ls * * and pay 
N it: „„ ts he "wg e . 


one, borrows. 
ed from the 
Civil Law, 
but _ 


proved. 


akogeiher without foundation: ; 3 and by others it has been treated | 
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L Aluding: to! the-diſtinQion' in-Gedo/phin: and Swinburidt from the 


babe in © nay. 
> a as too ad; Lord Keeper Wright in Voter v. Was, | 
0 .. Civil Law, declared it altogether without foundation; Lord 
Cjöboper ackhowledged, that it was at leuſt a refinement: but he 

. thought; it was now: well eſtabliſhed; Lord Hartteible likewiſe © 

ſaid; it was originally a refinement (. But in what did that re- 

©  Rilement conſiſt? It was not in holding, that it ſhould not veſt be- 

fore the age of twenty-one; but in holding, that it ſhould reſt, 

| though the party ſhould: not attain that age: their opinion being, 

tthat it ſhould not veſt Then why ſkould we refine” upon 2 re. 
 finement by deviating ſtill more, and holding arbitrarily,” that the 

word“ when” ſtanding: by itſelf” it does” not import condition; 

I ſay, that ſtanding” by itſelf does nor i import condition; and it 
requires other words to ſhew;” it Was ineant to defer payment. 
But according to the Report of the Fate in May v. Mood 
id i quite the reverſe; that ſtanding alone it imports delay of 
payment; and other words are neceſſiry to ſhe y A condition. 
That is a diſtinction upon a diſtinction; which original diſtinQion 

| Kab by ſeveral great Judges been Beld to Have been originally x 
1 bene et The only cafes” alluded to in May v. Weed are caſes 
=. = 5 wo ef fest eſtate; beginningwith Boraffor's'caſe (e); and ending with 
1 Doe v. Lea. The principle of them all is ſtated by Lord Mau- 
. in Goodtitle v. Whithy (4 )4 in a way, that renders them per- 
feetly confiſtent with the opinion 1. entertain as. to the word 
es.” when, ' ſtanding, by itſelf, unqualified, and ee Lord 
ane there.lays down th "7 * 4 conſtruAion; — 
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4 Aſt, Wherever the whole property js denied. wich a 2 particu- 3 


« 1. intereſt given out of it, it . 12 des. pb, eee out 
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5M SEE Where's an 8 Property, is given, 0 partiel 
« intereſt in the mean fing, 49 i the deviſes hn 

. Be, and when be hall Song elf age, dle, hen in him, St. th 
85 « rule is, that that ſhall not operate as a condition precedent, but 
as a ene of the e when the remainder man is to take 
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bins m ehantery. 


| vin given! to the truſtees for the benefit of the infant. He was 


entitled. ultimately to have the whole. The reaſon of giving to 
the truſtees zn the mean time evidently was, that he was not in- 


Thank could be bo doubt of che intention there. Every thing 
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tended to have the e * man: ago nent v un a the cage" of | 
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Upon en . * ny "was 1 8 . Me. not '9 | 


alleged in. that caſe, that theſe were not words of contingency; 
| .ciken by themſelves: but it was ſaid; you muſt model theſe unapt 
| words; ſo as to get at the intention from the whole will, The | 


evident intention was to defer payment, for a particular purpoſe: * 
as if he had cateulated, how many years it would. take to pay off 
his debts, andrin W many years Hugh Boraſton would attain the 


age of twenty - one; and if given ta the executors, with remainder 


to him st twenty-one, it would be clear veſted remainder. The 
Court eee that argument of the Counſel; but does not ſay, 


that“ hen, ſtanding by itſelf, would not have made a condi · 


| tion, 80, in Magſſeld v. Dugard (e) it was clear, the teſtator 
| meant to poſtpone the enjoyment of the ſon for the ſake of: 'the 25 
antecedent benefit of the wife: but he clearly. meant a veſted: I 


3 minder, not contingent, whether the ſon ſhould take auy ben 


at all 1 in thÞSefiate. But that makes à very different queſtion from 


this; Whether, where there is no presedent eſtate, no purpoſe 
whatſoever, for which the enjoyment was to be. poſtponed, you 
thall fay, the enjoyment only! is to be poſtponed, | 80 in Doe, v. 
Lea the deviſe was intended to have the whole benefit: but truſ- 


tees were interpoſed, | to keep the management of the eſtate, until 


he ſhould attain the age of twenty-four ; ; with- a charge out of 
the rents and profits to keep the buildings i in repair. There was 

2 reaſon for poſiponing the poſſeſſion; and it was evident, nothing . 
but the enjoyment, was intended to be poſtponed. It was not a 13 


bare deviſe o his, when he ſhould uſo tworty- on. 
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"fe thoſe 8 ore kad 8 as to © pecuniary, ie. 5 


T there 1s no. ground. to ſay, the decifion, ought. to have been dif- 


ferent; for from the very ſame circumſtances aud expreſſions it 
might be collected, that the word when” was uſed, not as a 
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1 but merely to 8 the hr ment : Ke poſſeſſion | 
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f 1 IS te an tins: EN Aiſles of in e Pt is > It TY 
IF 3 - = podle, that Lord Mans eld, and there is nothing in his Jude. IP 
M e, ment indicatiog. it, eguld have conſidered the word“ when" WR . 
a ſttanding by itlelf, as other than a word of condition. At is im- 
= _ poſſible.;1for. only two days before, in Gef v. Nelſon (a) having 
= oy decaſion to ſpeak of ſegacies, upon a note of hand, which: he com- _—_ 
= pared to the caſe of a legacy, he fays, 5 but if the time is an. Wi 6 
5 . +) 2 nexed to the ſubſtance of the gift, as a legacy, if, or Whed, be | 
| . ſhall attain twenty-one, it will not veſt, before that contingency 4 : 
= — | * happens "=" He confidered * when” «ey 09 . as © Ft 
_ >. 0P. e WY * Sgt Wor WiN 35 Tn 7 4 1 
7 LU Efrange 65) ſeems to Ko Veen” HIT a Krong 
uthortty for holding © heh "to operate conditionally.” The 
late Lord Chancellor was 0 "Aron ongly impreſſed with the idea he 
> tad” thrown out at an "early period in Monkbou) v. "Holme (6), 
that he found it diffcult i account for it otherwiſe than upon 
dame diſtinckion 38 to = reſidue; which the late Maſter of the Rolk 
FI ; ""þ Booth v. -Bbotb acknowledged there'mig ht be.” But it was not 
neceſſary to reſort to that; for Lobe v. LE 1 
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ge may be wet- 
rited © upon the” prhdibighes bid down 1 in Coogritle'v 7 v. MBit. It 
Wos not a fimple there were many circum- 


ole; unqualified, gift: 'br | 
as s t to ſlew, "that Walter Naſh was meant to have the benefit 


| : | e and "thar the 'etjoyment ly "was poſtponed: the 


181 , 


 feſtator giving it to "ruftces in in the m jean ti time; and applying a 
reaſon for withholding the «+ etgoyment from this minor; "that be 
bed him to follow tris trade as a Journeyman; With which 
= beck be ' naturally thought "that fortune” would interfere ; and 
= : | "Werelore be poſtpones the enjoyment of it until the age of We 
WM four.” But he Sides it to truſtees entirely and abſolutely for the 

| benefit of Walter Naſt; 10 improve it for his benefit; to transfer 


whole to him, when he atrives at 5 age; and to make bim 
| a Certain allowance in the meat tim Töst is very different 

from a ſimple bequeſt to kim, when gh al for If that had 

been a legacy, it would have been ſeparated from the feſidue i im- 

5 — wediately upon "the teftator* s death ; and muſt have been paid 
3 8 | over to the truſtees immediately ; T" . they would have managed 
8 until the 18 had Nw the 7 of twe ä 
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doctrine and the origin of i it into conſideration, there! is no. ground 
whatſoever for the generality of the propoſition; which the Maſter © 


of the Rolls is repreſented to have laid down in 9 79 v. ee 5 


| * they — the . wende are added: 
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1 the Maſter of FN Rolls u meant 15 to 9 5 Is pro- 


poi that I admit; 3 and have no difficulty in agreeing to it. 
But it is evident, that this i is inaccurately taken; for the two parts 
of the propoſition do not accord. Firſt, it is laid down 1 
« that it requires words to ew, * © when” does a gy nl 
ally: in the latter part it is ſtated, that if it appears,“ when“ 


uſed only for. poſtponing payment, it ſhall not 1 further. 5 
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We can. be clearer than that. 8 
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* this ſe chere 1 mould 1 en cnt KD 
„ if! it ſtood merely upon the firſt words. Eut then it is 
contended, that they are entitled; becauſe intereſt 1 is given; and 
that they come within an eſtabliſhed. rule of the Court; that 


E 


though Tuch words are uſed as. would not. "have veſted. the legacy, 
yet the circumſtance. of g giving intereſt i is an indication of ' inten- 


tion, explanatory ; ; Pd denoting, that, the teſtator meant the 
whole legacy to belong to the legatee. . ; 'On the other fide 1 it was 


contended, that the intereſt 1 not ſo given. as to bring it "within 


the general rule, but what i is given is more like maintenance. It 
is true, it has been held, that has not the ſame effect as giving in- 
terelf z 1 upon this principle; chat nothing more than a maintenance 
can be called forz What can be ſhewn 10 be neceſſary. for 1 main- 


243 + 


tenance: however large. the intereſt may be; and therefore what 
us not taken out of the fund for maintenance muſt follow the fate | 


& 5323.7 


of the prin cipal; whatever + that. may be. But by this will it 18 


wx 


clear, the whole 5 js is given. Can there be any doubt, that 
in this caſe all the intereſt, became, as it fell due, the abſolute pro- 
perty « of theſe ipfants, as ſeparated altogether from the relidue? 
All, that is left to the truſtees, is to determine, in what manner it 
may be beſt employed. It is not merely ſo much of the intereſt _ 
as 4 Hal be ear for the maintenance, but the eren 3 
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- ps Dem the prinkipel, It 10 tberete 
intereſt, It was obſerved for the defendants, that Hers is not only 
. period of the age, but Alſo ma triage with conſent; and it wa 

ed, ſuppoſing, any of them had matried without the content of 
the executors, was it to veſt? That is quſt the fame: queſtion, If 
it is ſhifted to the queſtion, whether it is to be paid, if any of them 
married weithdut confent, the executors might ſay, no: the period 
of payment had fle arrived; But martiage with-confent is not « 
condition precedent; ; for at the age of twenty-one, Whether mar. 
#le with confent or not, they world be entitled. That therefore, 
not operating as a condition precedent, does not make any mate. 
Ti diſtinAion. The legacy is acvompanied with un abſolute gift 
of the intereſt; which according to the eſtabliſhed rule has the 
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ſl remaind er in fri ſettlement to his firſt and other ſons in 
WW l remainder over, died in February 1801, unmarried and 
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"By & 8 pronounced on We 25h & May 1786 the will 
Was eſtabliſhed ; and the. plaintiff's 8 right, as-tenant for life, d declared; 

and directions were given for laying out the refidye in ſtock, to 
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Lor his benefit and the calh placed to his account"may be trans 
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m 4 Massey yet it Will act upon the eſtate r ws . tenan 
in tail, as if he was an adult tenant in fee; directing a Cale, bt, 
This ſort of caſę cannot be diſtinguiſhed from that of a bill for 
payment of debts and other familiar caſes; but muſt be governed 


by the ſame principle. Ia the one caſe as well as the other all 


e intereſt is before the Court; when the tenant in tail is before 
bs. the Court. Suppoſe, Lord Ber kelky was tenant for life,” with re. 


7 1 mainder to his eldeſt ſon in fee; and the 
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1 legitimate, would be the heir : the bill could not be main- 
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: - opportunity to examine his witneſſes at law: the party meaning 
An future to reſiſt. Philips v. Career (5), though in appearance a 
Dill to perpetuate teſtimony, was in fact a bill to examine de bene 
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: Chief Juſtice De Grey _ Chief Baron Shao, it aras laid: "iz 
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a party bas not a tight: to perpetuate teſtimony; ; but that. he muſt 5 
have night preſent or future. The; poſition laid down in that = 
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| - f 9 5 


2 47 1 E: v2 147 A 111-4 F odd GH 72 4-3 1 


© Upon the ene of this 8 the . marriage inſelf „„ 
aiim excites doubts as to any prior marriage. There is. 5 e 
clear veſted intereſt in the plaintiffs. They cannot bring the — 8 ; 
tet into immediate litigation, having no preſent intereſt, None 
of the u te” purchaſers: they are all; volunteers under the ſame £ 
_ I object of the bill is merely to p perpetuate teſtimon: Y 5 
not to execute a truſt, or for any other relief. It is much to be 7 5 
kumented, Wat the difficulty of perpetuating teſtimony is ſo great ; 
and that from the ſtrictneſs of the Law in rejecting hearſay evi 
dence, admitted in the law of many countries, rights are loſt by : 
the Jeath-6f witneſſes, For ſuch a bill nothing more is neceſſary 
chan that the plaintiff and defendant have an intereſt; but no au- 
thority requires that intereſt to be immediate and in poſſeſſion. 
_ A'contingent” remainder I ſhould bave thought Aa ey intereſt 1 
E IO * ee Cas i 


45 & 7 5 fo g 
e 8 5 Ben 


MY to 1 of b che ten | of thiſe 1 __ 
| They complain, that the evidence may be uſed againſt them, ann 
„ yet het they are put in a ſituation to eroſs- examine. There is 
uo deciſion, chat a bil} of this ſott will not lie againſt a party 
having a certain, though remote, intereſt. They have a clear ink 
tereſt, capable of fine and conveyance, _ In conſequence of deb 
they" may be the only perſons, with whom the plaintiffs ie. 
iſſue may have the conteſt. The ground i is, chat there is à right, 
Whic iately be brought into diſpute. Parties 
bavwieg truſts to execute, Ge. certainly need not go farther than 
the firſt tenant in tail: though I do not know, that it has been 
decided; that they may. not, to meet the accident of death, and ö 
avoid bills of revivor. But the preſent ſubject of conſideration is 
not what is to be done, where the eſtate is to be acted upon. The 
inconvenience," miſchief, and failure of juſtice, are all on one ſide; 


If there are no means of preſerving the teſtimony. between perſons, „ ] 
= a ow” * an 1 and . * a future * 8 „ 


2 an 


I 1601. e f t. In ſuch a bill 45 ] 
n A bound to pay the coſts. The evidence taken againſt i) firſt: tenant 
deuter in tail could not be uſed at law againſt a memote tefant 3 and 1 
„ Arran - mould have Ihbught it alſo clear in this Court: there being ne 
Privity between them: but clearly not at aw; and the only ob- 
| jet of the bill is to preſerve evidence to be uſed at law. All, 
„ bas been decided is, that it is not neceſſary to make more 
than the firſt tenant in tail patties: 2 Ee. Ca. A6. 166. Pl. 8. 
The ground is the inconveniences upon which a poſitive rule has 
| been eſtabliſhed, that, where the firſt tenant! in tail is before the 
Court, no perſon more remote ſhall diſpute that decree: but that 
is only a poſitive rule of Equity: a very wiſe rule, from the great 
iaconvenience, expence, and delay, hy making ſo many Parties. 
That cannot apply, where nothing is deſired but to preſerve evi- 
' dence for a Court of Law; and it is impoſſible to draw any ia- 
ference from the caſes requiring relief. The principle of this bill 
is to guard againſt, the inconvenience, that may happen at ſome 
_ future time by the loſs of the evidence: an inconvenience much 
more likely to- happen with regard to a remote title. This very 
=. 15 caſe was put by Lord Chief Juſtice De Grey; who ſays, perhaps 
= _ ſuch a bill may be filed by a perſon entitled in remainder in tail | 
under a ſtrict ſettlement, duſpeQing a perſon prior to him to have 
"on born before marriage; and he obſerves, that the intereſt may 
never itake effect; as "the eſtate tail may continue for ever. No 
1 has been produced of à demurrer by a ſubſequent re- 
mainder man, becauſe not made a party. In Mildmay. v. Mila- 
map, a bill as to timber, Lord Redeſaale was of l that all 
8 W men in "ym ſhould be made! _ 


— 


71 


Mr: Richards cnn -N No 3 4s . of . 
as teſtimony againſt an intereſt behind a tenant in tail. It is no 
i nſwer, that the defendants are entitled to their coſts; and that 
5 practice itſef ſhews, that it is improper to bring any. perſon out 
the firſt tenant in tail before the Court. Where the Court is call- 
ea upon to execute a truſt, the rule is general; that if a defend- 
5 5 ant is not a neceſſary party, he may demur. ; a Mildmay v. 
7  Mildmay the perſons ſtanding behind the tenant in tail did not 
= 7'E 5 | object: adly, the queſtion was as to cutting. timber and in whom 
8 5 80 ; was the property. of the timber cut: whether it ought not to be 
een, in Court * the rk tenant * e . 
capable 
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capable tun desi bad been to the uſe of Wel. 


I tees, in truſt for Lord Berkeley for life, with remainder to his firſt 
and other ſons in tail, remainder over, and the firſt ſon filed a 


bill, calling on the truſtees to execute any prior truſt, and then to om NW 


convey, ſuggeſting a doubt, whether he was legitimate, and wiſh- 
ing to eſtabliſh his right againſt the truſtees, he muſt have made 
the next brother a party; having the queſtion to litigate with | 
him. Can it be neceſſary to bring all the remainder men before 
the Court? It may be ſo, for the purpoſe of acting upon the eſtate, 
- fub modo ; but not in fuch a caſe as this ; and where there are fix 
other remainders in tail, before theſe defendants can be intro- 
duced. Their intereſt is of no value whatſoever. It is very incon- 

venient therefore, that they ſhould be put to the expence of this 
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ſuit, Lord Chief Juſtice De Grey in the paſſage referred to ex- 51 


preſſes that opinion with a degree of caution; and the caſe he puts 
is not of a tenant in tail after ſix others. Suppoſe the number 
greater: it would be extremely harafling to hold, that they may 
all be made parties, merely becauſe hereafter they are to have 
their colts ; F which is Is no i INS 0 of remuneration. | 35 4 
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$ Lord Cu WET los, @ I . this KY . is very 
ſingular, I ſhall look i into all the authorities cited ; not on account 
of the ſingularity « of the caſe, but as to the general doctrine. No 
difficulty 1 is alleged as to examining Tudor. In arguing chis de- 
murrer the fact as to the firſt marriage muſt for the preſent be 
taken to be true. The queſtiori therefore is, whether according 


to the rules of this Court the plaintiff has a right to perpetuate the 1 


teſtimony of that circumſtance, taken for the preſent : as a fact ? It is 


Seins beſide we fact t to examine e the e probability, or the reaſon of 95 


3 


En who, it 18 alleged, ebene the marria lage. | The 900 
does not hang very on W as to the publication of banns | 
in che pariſh! church, nended by him as the beſt mode of 
keeping the. marriage np There might be a marriage de fatto, 
and a colourable publication of banns; and it might be conveni- 


ent to him, chat the real eireumſtances, by which hie had contrived 


. 


a marriage de faddo, ſhould not come out; His greater or lefs Al 


gree of eriminality however certainly cannot affect theſe children. 


I myſt alſo lay out of the queſtion, whether there could be a more 
<onreniags Juſt, or eſſectual, mode of aſcertaining the fact of the : 


mafriage 
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Lord 
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ſelf not to have the means by any gift of property by his father 
or cotherwiſe of trying the queſtion at preſent : his father not 


kin of a lu- 
natic, how- 
ever hopeleſs 


his condition, 


have no in- 
tereſt what - 
ever in the 
property 
and therefore 
cannot ſuſ- 
tain a bill to 
perpetuate 


E teſtimony. 


So an heir 


apparent can- 


not have a 


writ de entre 


Law. The day before 1 heard Lord Mansfield ſay, he never liked 


#njpiciendo. 
But they 
may contrat 
upon their. 
expectations; 
and may per- 


petuate teſti- 


parent cannot have the writ de ventre Inſpiciendo i in the life of his 
anceſtor; 35 as for that purpoſe he muſt be verus bæret. If the an- 


mony with 
© reference to 
© the intereſt 


ſo created. 


marriage at e or, whether it could be d The 
bill does not ſeek to aſoertain it; but to preſerve the means of 


eſtate. The queſtion therefore is, whether a tenant in tail! in re- 
mainder, without the means of provoking a trial at preſent, can 
file ſuch a bill. 


; 8 of 
; tereſt whatever in the property. Put the caſe as high as poſſible; ; 


WO EG DR phyſical impoſſibility, though the Law would not ſo 


mortit, and the bill was filed at that inſtant, the plaintiff could not 


qualify himſelf as having any intereſt in the ſubject of the ſuit, 
The caſe of an heir apparent was very properly put by Lord Chief 


not poſſible for him to recover, ſtill the Law would look upon 
him as mere heir apparent, having nothing but an expectation, 
Which is different from an expectaney in the legal ſenſe, and as 
| having no intereſt whatever upon that ground. 
Attorney General it was held, that the bill would not lie. 

to be taken upon the ſingle dictum of any of the learned Judges, 
who aſſiſted upon that oceaſion: but the whole judgment went 

: upon diſtinguiſhing between chat expectation, which the next of 
Fin have in that caſe, and any fort of right; which the Law allows 
to be an intereſt, A contingent intereſt is' not the leſs a preſent | 
. was not doubted.1 in that Pn * a __ in- 


Caſes 11 chan 


duly trying the fact; when an opportunity ſhall ariſe of conve- 
niently and uſefully trying it. This plaintiff comes, ſtating him- 


having furniſhed thoſe means by a conveyance or ſurrender of his 


It appears to me very difficult to conceive, that 
he has not that right. The caſe of Smith v. The Attorney General 
went upon this; that the next of kin of the lunatic had no in- 


that the lunatic is inteſtate; that he is in the moſt hopeleſs Yate, 


regard it, that he ſhould ever recover, even, if he was in articuls 


Juſtice De Grey in his molt. luminous Judgment. a Upon that oe- 
caſion be ſaid, he never liked Equity ſo well as when | It was like 


Law fo well as when it was. like Equity; "4 remarkable ſayings of 
thoſe two great men, Which made a ſtrong impreſſion on my me- 
mor y. Lord Chief Juſtice, De Grey ſaid, that at Law the heir ap- 


ceſtor was in a fever, a delirium, having made no will, and it was 


In Smith V. The 
Ait is not 


fog 


| a though in u poſſibility che leaſt valuable, © could be con- 1801. 1 
ceived, 1s yet of ſome value in conſideration of Law; "and: gives 8 n | 
right to preſerve teſtimony. In the courſe of that cauſe caſes 'D WR” og 4 
Were cited; which go to this; 1 that though the next of kin could . 7 

not file a bill, or the heir apparent in the caſe put, yet they noun 

reſpectively enter into contracts with reſpect to their expectations . ws +6 


and poſſibilities ; the evidence upon which they might perpetuate, , 4 
The Law would frame an intereſt in reſpect of the contract; and 


vith reference to that they would have a right to perpetuate teſti- 5 


e though they could not 12 5 . as to ERR in- „„ 


t Es in 5 PO itſelf, . 
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; 2% 1 ee chat en as are beben "RP He. 
ing doubt, with which at preſent I am not impreſſed, the plaintiff 
has a ſufficient intereſt to ſupport this bill ; if theſe defendants are 


proper parties. As to that, independent of the intermediate eftates 


the converſe muſt certainly be maintained ; for if theſe eſtates. 
tail 4 intervening could prevent their being defendants, the conſe- 
quence would follow, that if theſe defendants e co! tended upon 
the ſtrongeſt evidence, of circumſtances, that the elder children 
were legitimate, and were able to repreſent this caſe, "that the 


two youngeſt children were of very tender vears, and c of ſuch . 
puny conſtitutions, that there was no moral probability, that , 


tail, upon the principles x have already ſtated there can ber no 
doubt; for their intereſt is exactly of the ſame ſpecies ; ; though 
Tels valuable, becauſe poſterior. Next, des the intervention of | 


the other eſtates tail prevent their being proper defendants? If fo, 7 


either of them would attain the age of twenty one, it muſt be ; 


admitted upon theſe principles, that theſe defendants could not as 
plaintiffs ſuſtain a bill of this ſort. That would not be very con- 


Nr 
i if- 17780 


venient to juſtice. | 1 can conceive A power. in a tenant in tail to 
ay, a. remainder man ſhould. not, file ſuch a bill. Suppoſe an 
eldelt ſon Wegitimate ; and the father expreſaly deviſed to him in 
tail; leaving the reverſion, to deſcend ; 4 and that he alſo had 5 ſon 


by marriage : and a diſpute had ariſen; the, eldeſt inſiſting, he 
was not illegitimate ; and the younger, that the firſt marriage: was 


| 00 his mother ; [9 and, he, as reverſioner ſhould file a bill to perpe- 1 90 


tuate teſtimony. 4 11 am not quite ſure, that; in ſuch, a.caſe the elder. 
EN, * ay, be n in. poſſeſſion, * in tail might ſuffer, 5 
8 | A Re- © 


W : 


Ss, 4 FP" Rl and deſtroy the lie r N "PM "XR 
> . vot- interfere, That might perhaps. be. ſuſtained. by. analogy to 
Pear other gaſes: as, where there was a tenant of. a leaſe for lives to 
Firn AR- bim and the heirs of his body; and the leaſe was: renewed to him 


1 5 . and his heirs : according to the ordinary doctrine the equitable 
. title would attach upon the legal eſtate; and upon a bill by a per- 
1 one - 1 ſon entitled in remainder, for the irpoſe of attaching the equi. 
may be i im- ties of the old leaſe upon the new e one, the Court ſaid, it was 
ue oy de nugatory; for by a deed be wight bar them all; and ſay, he dd 
leude. not. chooſe, the equities of the old leaſe ſhould attach upon the 
1 new one. That might poſſibly apply to the caſe 1 have juſt put, 
and ſupport a demurrer by the elder ſon to the bill of the younger, 


3 ol n eue that a e e bar lun. 


1 Bot that. is very fron, fm this . ; pos no one can at pre- 
Tent. bar the. eſtate tail. The argument cannot vary from the 
3 number of eſtates tail... : Theſe defendants at the, utmoſt can only 
= 9 contend, that there e are two remainder. men in tail, infants; 3 nei. 
1 ther of whom. may ever be, able to har tbew, As to the conſe» 
| quence in point of convenience, 1 am much truck with the ar- 
gument 3 in Support, of the bill. Is it inconvenient to general juſtice 
Ow theſe defendants, that they ſhould be parties? Firſt, the 
queſtion | imports all the perſons to. take an eftate; ; all the intereſts 
making up, the fee; ; ang it is as neceſſary i in the view of what 
1 

1 05 general juſtice x requires, that the teſtimony ſhould be perpetuated 
3 againſt theſe defendants as that they ſhould perpetuate the non- 
Won 6 exiſtence 'of the plaintiff's 8 üitle; 3 and, with regard to the indi- 
= viduals it cannot be unjyſt to ſecure to thele defendants the op- 
: Ec Portunity, of croſs examining now to the extent, in which there 
= muſt be a crof-examination, | They muſt decide for themſelves 
as to the prudence of leaving the ſtory with all the doubt, that 
1 hangs about it, or of ctofs-examining: but if 3 it is fit to WS. 
f ee jaſtice 'requites, that the defendants, who may be affefted 
| by the evidence, {for it is admitted in the argument for the de- 
J that the evidence will bind them) ſhould have the oppor- 
= 5 tunity of deciding for theniſelves, whether it is prudent, and whe- 
ther they will now have the croſs- ei amibati6n; - r expreſs it "ia ö 
fror it way be; that now only they will have the opportunity. 

a agree to the anſwer to the objection as to the coſts; © It is a * 
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this-ſubjefig; and.] cannpt find sn este having a ws * 
asc be opigiog . intimated,..excent that caſe ſtated, in Eg. C. 


which in both books ſtands thus: a bill by a perſon, claiming " Wh 
reverſion, to perpetuate teſtimony, againſt a purchaſer for valu- 
able cenſideratian- The, booky treat the demurger as having 10 

allowed upgn that, ground; and in Vernon it is tated, that the bill 
was: diſmiſſed ; and, the party loſt the ON TO v1 


ing the witneſſes. lam, mych, obliged to Mr. Flle; who «ig 


fyrniſhed.. me. with, : ag extract from, that caſe, in the Regilter's. 


«ta } Jan 


n n 


ſion, at, all. The ſon filed the bill upon this point; that his deed 


4 7 en 2 * 447 18 6. 99 


was genuine; 3 and the other forged. The cauſes of demurrer 


$ Book; from which it appears, that the caſe amounty to no det. 


vere, it, that this was a ſtrange "Court to proye a forgery i SY 
2dly, a purchaſe for valuable conlideration. | The Judge \ preliding 


bete gave. no opinion; but deſired Mr.] uſtice Archir to talk with' 
the. Judges upon "il "The relult does not appear. *  Vaqueſtion- 


ably the bill WAS gt di di ſmiſſed upon any of the grounds ſtated in 8 , : 
the printed books : but under A 1 fuggeſtion, that the defendant bid „„ 1 
2 taken advantage of a ſp to put in a demurrer, leave was ' give 


to the plalutiff to wkhdraw his pin on payment of very moderate 
colt. That Is by no means an authority, that, if two perſons are 


| dalming a reverſion, where one only can be entitled to it, a bill 
wo perpetnate teſtimony will not lie. Nor did it eſtabliſh'a'prin-. 
Aple, which T think very difficult to maintain, that,” if one of 


them had fold his title to a tkird perſon, a bill to perpetuate teſti- 
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4k and allo in Vernan, under the name of, Seaborne v. ien; 
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i ; oh. 57 ; 


mony could not be maintained ; ; for fuck a bill calls for no diſco- 
daft; but merely prays to ſecure” that teſti- 8 

mony 7 which might be Had: at chat tine; if the cireamſtances 1 

ard fort. | If therefore chat eaſe had only this diſinQion, of 
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bes bg in phrchesſe Tor vitliable eonfidergions | it wooks require 4 vl ted 4 
3 B25 of conſideration; before. it ſhould be diſpoſed of, 8 turning upon © 
| Donner | A principle not applicable to this oaſe. But, taking that r not to 8 3 
AVIS an authority upon this caſe, and particularly not to be an autho- | 
* nit upon the -yeaſons given in the printed books,” it ſeems to me; 
"LOR chat; independent of the circumſtance of there being four plaintiffs 
oe © here and fix tenants in tail, the whole reaſoning in Smith v. The * 
3 keg 6 Attorney General goes to this point z that a-remainder man has a 
1 No FO. intereſt, future in enjoyment, but as real in the contem- 
e plation of the"Law as il he was then oiled in fee; and as againſt Eo 
. 7 N another perſon baving 'a'\feall intereſt. of the fame mature that 
| caſe has gohe the length of: deciding, that's bill to” perpetuate 
= teſtimony is capable oF being b g fuppotted, and: a dem rrer to Y 
———— colild BYE be allowed.” Ry Aber: . 
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LD, 29: 5 
Þ ic of Ke gl are, that "There" fe "ls en at 
«tenants in tail, and two defendants, tehants in rail, Raiding : at all 
events with priority of intereſt and Privrity* of title to Admiral 
= and his ſon: "but upon the” principles 5 befo re Rated | it 
2 9 8 ſeems to me, that thoſe. ſpecialties will not take this caſe out of the 
= rule; ; particularly, where the two, tenants in tail are infants, and 
3 a e never ay ape d the enjoyment ; 3 and where. upon he fingle fact 
1 „ of a legal, marriage. in, 1785 the title of all theſe children. will be 
ig be decided. Lam much ſtruek with the circumſtance (though 
Fouls it may deve been unavoidable) that the bill ſtates a caſe clear of 
5 doubt; 4 and chen, clothes it with infinite doubt; 3 for it ſtates this 
caſe; that, there. was LY marriage. 1n, fac i in 178 42 that there i is. a 
\ living witneſs of that marriage; that there is a Regiſter ; that there 
was a due, publication of bangs, : ad that there. is now an entry of 
the marriage producible, ſigned by the parties and by the wit- 
neſſes to that marriage. 11 theſe circumſtances ſtood alone, the 
bill would not fate a caſe of any, doubt or a caſe of periſhable : 
_ _ teſtimony, if 1 may ſo expreſs myſelf: but upon the whole 
_ enough has: been ſtated of the circumſtances upon this bill to raiſe 
0 5 queſtionable a caſe in fact as could be put upon a record; for 
lit Rates, chat the marriage Was for certain reaſons intended to be 
75 kept ſecret for ſome time; and the means of accompliſhing that 
ches are certainly very ſingular : the marriage being attended 
3 With an, oh. ably and tas & as W be giycn 10 it: a2 
5 0 © marriage 
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bill, attended, with a due publication of banns; with all the kir- 
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notorigus; that the clergyman : and parties were <pnſtantly * 
about it; and it became the habit and repute of the place, The | 
bill alleges, that becauſe apprehenſions were entertained; upon 


what foundation does. not. appear, that the registry Was volt, - 


Wk 


becauſe, the clergyman was dead, and one of the witnelſcs was 3 
either dead or. not to be found, under theſe circumſtances it „ 
thought prudent i to have another marriage. 'As a citcumſtance of 6 1 


eridenee for the confideration of a Jury that i is pregnant! with a 
great deal of obſervation; for however prudetit i it mighit be as o 


the future Iſſue, it was not marked with ſingular prudence 655 1 


1 marry again u under the maiden name of the lady, in order to prove 


the egitimacy 'of. four children born antecedent to- the ſecond'- 


martiage. A great deal of CO fideration. ought tobe had, if this / 


ſhould come before a Jury, which courſe'1 it probably wold wks ar; ; 
lat, as to the actual treatment A the e . before and ; 


after this ET, | in the SON © 5 . 
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But e « difficulties ariſe in my mid upon this the plain- 
tiff has ſtated upon his bilLa.caſe of an aQual legal marriage, to 
be proved under all the difficulties, that belong fo it: with reſpect. 
to which I thiak upon the principles I ſtated before. he has a right 
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to perpetuate. teſtimony. . lndependept of the conlideration. of 4 ge. 


neral juſtice, and the Particular ground f. 5 this caſe, caſes might be 


put, and none can warrant the obſervation ! more than this cauſe,” 0 
in which. 3 bill to perpetuate teſtimony may be an exceſſively a 


dangerous. Cty and upon chat ground it is- "handſomely 


done. towards Juſtice by. the plaintiff to make Admiral Berk dey = 


and his, ſon parties. He muſt be well acquainted;" or at leaſt 


the ſake of thoſe, v are "infants, what it may be proper to 0 


with regard to. the croſs-examinationz 4 "whether O's ond we 7 


ve croſs-examination ; ot, i; any, to what” ne” e e 
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2 better chance chan others of being acquainted, with all, that has: 
 palled | in the family ; : and therefore he will have the opportunity, T7 
if be chooſes to make uſe of 1 it, to take a complete vie w of all aße 
a circumſtances, to decide upon the condition of theſe children, and 5 
to bring out all the known. facts; that it may be determined for 
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Sale of an 
= annuity by 


an attorney 


| to his client Kerby for her life fe und ler t 

Y 4s Fer aſide un- E* 97 n 201 A, Y . 
der the cir- 
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8 he gas ſupporting his own claim to the deareſt intereſt in life, he 
N [dogg,,not do. dis duty to thoſe ch 
: though this, bill may 'be ; 2s properly coldutted, As "It nay be moſt” 
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_ Court, (chat the bill can; be, maintaine | againſt perf Ons, WhO have 
a intereſt of a, pecuniary. 1 cls 50 which will ebable them to aid 
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dirt: , a, g, above the age. blen, . 4 0 
Northampton, employed Feyer, 1 Mierp p70 © the mie place, os WW © 
her agent. The granſaction, which prod e git tut” 6 place » 
ia 4798. Mrs. Kerky, being poſſeſſed « 5 . 4 per cent, Batik ; 
 Conlalidated. Annuities, 109% of. which. the ik ant bad fold 9 
out; for her under a lettep of attorney in May 17 y 179 98, Exbeutel a | Y 
enter of . attorney, ded the 21ft, of November 1798, empowering 1 
Theophilus Teges, the ſon of b the defendant to PO | out the f emain- f 
ins gol which be accordingly did, for the ſum of 5 7 141. 177. 8 


64 {.$gpn afterwards the defendant received 450, a "the con- 
ſideration agreed; upon for an annuity , of col. a-year | 4% MIts. 
0 ad oe * life; 1 for 3 * Ke gave * his bond, 
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wad FOR adi, it Dealer . inthe 8 $061, . Jaw. 
zt that Une was; at the age of tighty. ,: Mrs. Kertby died upon the 
| a8th of March 17999 about three days after the firſt, quarter ber 
„ noviketiog-receved: mug: gn it ag _ g 
"i ſtom young Feyet. Her death was i « 
paralytic fivoke. Before this 220 ſation de wan embed bo feld on 
| i houſe; with x ase gg ee which project failed: N 1 1 
| from difficulty/in the title. %CCCCCCCCC 29A ood Wh = 
: Skis . ns tht oF TEL TY Fil 8 1 . YN; 1 all 1b ic C17: STE . Pio 555 „ 5 4 
1 dat the Fe Rock wighe be replaced; and charged. 

| har this: tra wel Won wins u fraud; that from the age as well 2 % 
late of health of Mrs. NKerby che priee was much more than the „„ 
E l migbt have been purchaſed for accor( = 
f ing to the Office oaleulation; that at the times of executing t 
| two; powers: of attorney and the bond the was fo Yebllitated in 
her mind as to be incap⸗ ble of farming any judgment for herſelf 
vpon inte tranſaction or of tranſaſt ing buſineſs; and that Tbeopbi- 

\las Feyes: was obliged to 178 n the letters of 228 name; 

which fac me not denied. 8 RY 4 1 5 L 1 5 | 175 5 „ x. 
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nb by the . of the apo 
ed her many years, that from the 26th of O 
November 1798 ſhe was very: much indiſpoſed 5 debe nee 
complaint from which ſhe ſoon 0 + Bs, it LOW not 3 1 
produged, bs ere confifling « of amen why were. con+ 
kal wich ber, and friends: and, others, who ſaw her frequently, 
MNEcHALy of mind in a conſiderable degree, inereaſing for three | 5 
or four years previous 20 ber death, was eſtabliſhed; and it b 
peared, that ſhe did not underſtand the nature of the tranſaction 


wich eren chaving a nation, that. he was to keep her money for N Ka 
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her, and let her have it, as ſhe wanted it. This was oppoſed o 
the part of the defendant by the evidence of perſons, who ſaw her 


ccalionally, in favour. of her general Capacity, and her health, . 
conlideripg, her time ot life. .. Theophilus Fexes by his depolitions, | 2 
in ſupport of the anſwer of his father repreſentsd, chat Mrs. Nein = 
had been very anxious .to. increaſe her income by — dl _— 
0 n for ber liſe z for dich ſhe had n + 
dif erent perſo 085. but. refuſed; an offer from ln Ge, 5 | 
* 1 the yrs an 0 puld give, more a * 
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land; declaring her reaſon, that ſhe would have no concern of 
; Wanne with him. The deponent adviſed her to defer her pur- 


che Stocks being then low; and: after ſome delay upon her 


dun . her to accept the offer of Gihhon; 
to which ſhe poſitively objected ; ſaying ſhe would have nothing 
todo with him, and complaining; that he had not behaved well 
to her. Aſter ſome days ſhe expreſſed a wiſh, that the deponent 
would aſk the defendant to grant her an annuity for her life; 


ch the defendant at firſt refuſed; but being repeatedly prefſed 


e at length complied with reluQance. Ide deponent had procured 


for her the table of the terme of the Royal Exchange Afurance 
Office; and ee ee eee much rather purchaſe an an- 
5 nuity from the defendant 5; but would from the Office, if he re- 
0 fuſed. She ſtrictly enjcined the deponent dot to en chat 
| this buſmeſe had been ſo ſettled, to any perſon, and particularly 
to Milliam Gibſon; with whom ſhe was then on tolerable! terms, 
and did. not iwifh; to fall out with him; bub Was determined to 
have no dealings with him, &c. She afterwards: upon receiving 
dhe bond regiſtered expreſſed her ſatisfaction. On the 22d of 
March. 1799 he ſent. for 'the money; that would be due to her on 
Lady Day; and 'the deponent ſein heritwolgyineas on account i. of 
he firſt en 13 of the W e Jort- 
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5 the had expreſſed-wuneaſineſs, that ſhe could net prevail upon Mr. 


her to take her money upon the terms hie wiſhed, 'vis. to allow 
her à yearly ſum in lieu thereof; and afterwards; the expreſſes 
her ſatisfaction at en prevailed VINE! 1 to do * . 
N N . l 5175 105 . 311 F Nass n Ab ff . i 
Quary of an"Aſſiitanice C Office, examined on {behalf of the 


: plaintiff] ſtated; that a perſon of the age of ſeventy years and a 
half in as good à ſtate of health as perſons generally enjoy at that 
ige ought for a um of 4000. to receive an annuity,” payable 
__ quarterly, of 64. 37 during the term of ſuch perſon's natural 
ie: but a perlon of that! age in an infirm ſtate of health ought 

1 t0 1 receive more. The Actuary of another Office on the other fide 

"i depoſed,” that,” Ci 5p 

| ſeventy years' anda half, and not labouring Under any particular 
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bell; wh wit # regular life, lia not ETA to.a ay on 1885 i 
ceſs. the value of an annuity of fol. a year for ber life, pay able. * =, 9 
quarterly, was'4g8 1. 105.4 which! is eight yeats'and' about kae 1e lt 
quarters of a year's purchaſe ; which was the fair price of the id 1 
annuity. on the 26th of December 1798, under the circumſtances 
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parther erſhip between him, and | his f fon had, ceaſed : "but the weight of” 


evidence was the other, way; ; ; and. an N of a. fable 3 „ 
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plaint be evidence i in FS caſe, does not amount to this; ; that 1 
Fees, © the father, ſuggeſted the idea of the ſale of ; an annuity; but B 
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it proves, that, however that was ſuggeſted, he took aqvantage 
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this, old lady. . The grounds, upon which this relief om are. 
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inadequacy of conſideration, the circun ances of imbecility, un ter 
J: which | ſhe engaged i in this rranſaQtion, and pr principall 
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of the defendant as an attorney. It y 1s in G that upon exe- 
„ 31 n 5 


cuting. the power. of. attorney to {ſl aut; t the ftock, eyes the 
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vounger was under the necellity of | pointing, our, to er the letters % 
of her name. It is not Prabable, that at that time the defendant „ 


did not know. what was' to follow. . The principle, upon which 


my & + 


theſe.c caſes turn, is Rated by Mr. Mangel in Fox v. Fate (a); 5 5 
that where one perſon, takes an unfair adyantage of anoth N 


the peculiar NPR of equity to Os: . 464 
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* Vpon' hs third ground, attorneys a are not to b. e to del 


with their clients upon the ſame terms as other perſons; F and every, f 
fort of diſcouragement ought. to be thrown | in, the way of ſuck 
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 rranſaQtions; Wamſley * v. Booth (8); : Newman v. Pay ne 0 Every 


principle applying. to truſtees, applies equ ally to attornies. his 
caſe illuſtrates the principle, that it is necellary t to hold a A feos 
| hand over dealings between attorneys and their clients. "If thi 

was not the caſe of an attorney, it affords. the ſtrongeſt FA 
of impoſture, from the circumſtance, thai tu attorney was preſent | 


4 the thanſaQion, connected with age, in W and exorbitant 2 
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 fendant—This defendant had ceaſed to be attorney to Mrs. Kerhy; 
; and, was. {i ſucce eded:1 in that character by his fon... ö The, rules ag 10 
Fiben .theref ore. have no application. 5 But. there 78 90 f 4 


| ot d vv lient 1e wk 
th iat an. e N deal wich his client, if he, deals upon. 
fair terms. Certainly, t e Court cannot ware the. tranſaQion too 
5144 1 as $i N. 


narrowly. . In St wayne” 8 * (ﬆ, detertained | by Lord Northingto, 


{8 56 


wa 99 if the . is Fair, 225 of his 125 e 12 5 wy. 


many " caſes | the Court, b 


| 7 5 6 piched. It i is bow, fully | 1 1985 a nuke, SF Attorney, 
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5 ke! & price, 18 fait; and Mrs. Kerby does not | appear | to have 

1012 2031) SE, Al p 8 = = 
been more 1 12 than 1 is uſual" at her time of life; and her 

. N Kerry UNTIL IE Lt | . M2 58 

_ diforder r according to the evidence of a \ medical man was not of a 

N | nature to. affect her wind; and, ſhe ſoon recoyerec . The evidence . 

+ | for the plaintiff would be very dangerous te to found a a decree upon. 

The rule as to weakneſs is is ſtated by Sir 72 655 Felyll (3): . where 

4 eak man gives a a bogd, if there be no fraud or breach of truſt 

| in Senn, it, equity will not ſet it it aſide only for the weaknels 
of the obligor, if "compog mentis: neither will this Court meaſure 


the oe" of 1.096 80 5 e e there ne bo no > Tock "thing as as 


. a iat! 1 "IE he 12 15 queſtion Vetebed theſ: parties i, | 


5 Ties the, Price was fair. The defendant adopted the ſcheme 
NE of the inſurance Office; and hay taken leſs that TT, would bare 
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"Lord 9 eee do got mean to contract the caſes of 
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Whete it ie Ris Gary to adviſe the vendor 


. ane * . 


, Fe ef the 'caſes wy a trufter 0 Re himſelf,” There is. 
| te endugh in this caſe, that Mrs. Kerby knew what ſhe was 
about; though the younger Feyes has not denied the very ferious 
charge againſt him, that he was obliged to point out the letters of 
ber nene, when executing the power of attorney. The evidence 


of incapacity. relates to the ſtate of her body: bur it is 1 * 1 | 


mic had ſuffered by the ſhock her health had received. 

e buying from his client ean never ſupport it; rs lg . 
can prove, chat his diligence to do the beſt for the vendor has 
been 4s great, as if he was only an attorney, dealing for that 
wender with a ſtranger. | That muſt be the rule. If it appears, 


that in that bargain he has got an advantage by his diligence - 1 


being ſurpriſed, putting fraud and ineapacity out of the queſtion, 
which advantage with due diligence he would have prevented 
another perſon from getting, a contract under ſuch circumſtances 


ſhall not and. The principle, fo tated, may bear hard ĩ in a par- Wh. 


ticklar gaſe : but I muſt lay down a general prindiple, that n 
apply to all caſes; and U know: none ſhort of that, if che ane, 
ef me vendor is to be admitted to bargain for bis o 1 W 
Jounger Teer did not de his duty; ag the Court would A „ 
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| 1 Gon thes, without adverting to his taking che power 


ad ſelnng the ſtoek, before any ſpecific treaty for an 
e as Greed 400, le was bis ity to have duly informed | 
Winch If the ſtate ef her health and me other 'cixetl 


| upon uch ore lber terme than Either an Offie „or clie defbnd- 
ant, I cannot conſider perſonal ſecurity as ſuffirient- Bat, from 
the general danger the Court muſt hold, that if the attorney does 


mis 


mont lim, for at muſt not be leſtrin doubt, that no — 
12 boumndeto exert would hase got better bargain. Fhere- 
fore nant fn yen e e public polity | 
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rule astoan attorney dealing with his client; it is of great import- | 
- to deſine i it with exaQgeſs... So far as he is contracting with 
his client upon any. matter, that might be ſhe ſudject of his pro- 
feeſſional {kill, there can be no better rule than that, which requires 
hum te employ the extraordinary degree of diligence, that he would 
Po J 2 employ, if contracting on behalf of his client with a third perſon, 
| But is it to be applied to, every: other tranſaction; for inſtance, 
tze purchaſe af a horſe, or any other ſubject, not involving that 
5 confidence i in his Judgment. which introduces the rule, and upon 
ES which: it is founded? In Newman v. Pone: the Lord Chancellor | 
1 9 85 with, every diſpokition to raiſe the rule as high as poſſible left the 

i 1 ranſaction as tothe horſe, where he four * . 0 et ah | 


vo NH 24 
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. ; Sd: was the attorney, is ſufficiently. brought in iſſue to put it 


1 being the attor ney, and his ſon in art ; 
8 reſpect .to; the objection, that the rule cannot extend to A purchaſe, 1 


upon him to get rid of it. Almoſt all the witneſſes ſpeak 1 to his 
rezerſhip with him. With 


W zieh is not the ſubject of profeſſional fill, as a horſe, the knomw- 
lege of the cireumſtance, that the client warits a ſum of Boner, 


5 may be very convenient ; ; and is therefore by no means immate! 
even upon ſuch a purchaſe. But this purchaſe was connected 


7 with, the. duty of an attorney to watch-over the intereſt of the 


5 client, and warn her againſt an improvident bargain. The ſale 
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of the lock was wich a. Nn n of FOO: r 1 
e a0 it is "Ml one. e tranſaQion, | 145 . e ; 8 "A 


ER en ie This is caſe is put firſt upon a ingompercncy g 
„ to: make ſuch a contract: 2dly, Upon the inſufficieney of the con- | 
ſideration ; and the laſt ground is, that, if upon the mere incom- 
peieney or deficieney of the conſideration there is no ground for 
relief, yet in the relation of the parties contracting the Court can 
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155 though between parties not ſo donn / 
_, _ mittedit to ſtand. Attending to the third ground, there is enough | 
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find a principle, upon which they will reſcind the contract ; 
connected they might have per- 


in chi caſe to authorize the Court to ſay, there is probable evidence 


* 


* 7 1 575 8 ; ; . L * 7 3 * : 
4 * 5 * ; * ? f 239 


4 y Ll — 2 N 
4 x7 \ + ; * 0 neu Tay 7 8 
N \ . , . * Re 7 > * £5 S 
_ - - G 3 p . Is 5 
* 1 * * 7 \ * "> N 
12 | * ©? 7 E P.- * 1 5 
by ; jg 4 Wy, 8 8 g 
5 8 G 8 
b 
Ly 
os ** 


5 
1 
5 x 
. 7 - p p 1 
1 L 5 6 . - 2 : . "7. 4 * 5 1 e = 
\ | ; 3 3 ia *- £7 NES 
| 2 ; * 82 | k . 8 7 2 Ko Es 3 FT 8 jW 
S COS by F n 2 . n „ eee ee A + 6745 i Ve RS ' 
FT Im th 2 ern © Af OI, on OT SYN © * —_ A EI 2. — Po * [$48 \ $73 _ r ene * * * N. 


e m5. 0 


riss helene; ah Wb of Wine degies of le "2 


onſideration, that can be fel; not as Lord Thur load faid z in e. 
cue referred to, but as extremely materiat evidence, where i it. is 
to be Connected with the third ground; "whether that —— "ol 
| #tention, Ras been given to the intereſt of the purchaſer, _ „„ 
under al the'circumftances Jeyes was bound to give that intern. 
But I 8⁰ a great deal farther ; for upon the tranſactions diſcloſed | . 
by the Evidence it is fairly queſtionable; whether this caſe 3 5 7 Ft, 
not ſupport a Commiſſion, not of lunacy, but i in the nature of 4 To . 
ri "te lunatico inguirendo; in which it muſt be remembered, it is „ 


15 in nature of 1 1 2 | 
not neceſſary to eftabliſh lunacy'; but it 18 ſufficient, that the party . rt dar 2 | 
iu incapable of managing his own affairs, I do not ſay, all this ei oli 
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tell under the view of Jeyet; if it can be eſtabliſned with regard the party i. 4 
wah nay of wers lady : but it is not Sufficient to Pete a party daa 
jth the effect of fuck a proceeding, if it could be made our, rn. 
that in viſits fuch paſſages in her conduct did not fall under the 1 = 
| obſervation of thoſe, who viſited her; for the proceeding wonld be. 5 „ | 1 t 
to protect ker againſt what her acts might be, when ſuch acts di * 735 
fall under the obſervation of third perſons.” Taking i into conlider- | 1 5 N 1 
ation the ciroumſtance of the execution of the power "oP Aworney, e 
and the folly of what the did, grounded upon the apprehenſion, 


- that her income muſt be raiſed by any means, 4 iabecility of _ | 


aud great amprovidence are in this reſpect eſtabliſhed ; and upon a 

trial, whether ſhe was to be truſted with the general maiiagemont | 
of "her "affairs, which would take in the periods, when the was in 
that ftuation, the PRs reſult” would be een 60 tet 1 
e.. F n e 1 „ . 
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4 | Wi th regar 1 to the ede of . * the wy 15 b. | 
upon mere e inadequacy: 4), ng relation whatſoever ſabſiſting be- 
tween, the. parties, inducing one to repoſe oonfidence, and putting . 
the other u nder the obligation of all the duty that ſituation re- 
quires, it was ſtated by Lord Thurlow in thoſe caſes, that you can- 
not affeck the ;bargain/ upon mere inadequacy ; ; unleſs it is fo groſs 
as 10 ſhock the .conſcience of any man, who heard the terms. 
hat principle is looſe enough: but it is one, by which Judges 
in a Equity have, felt themſelves bound, to act upon occaſion- 
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ob. i — ia this. ed 4s: tobe in tia STOR Abi it ſtood. 
5 therefore upon that ground merely, it would be very hazardous 
We 15 to reſcind this tranſa&ion.. £2 But the reſult i is, that there i is at leaſt 
e 5 5 moſt high. moral probability, that with that diligence, which | 
. lay deſerves a higher ebaracter than that of reaſonable 
8 * N terms e MU hoon obtained . this . 
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"x 40 dot enter into 1 1e prop iety 5 id was or was not hee 
In former caſes with reference to the market price of an annuity. 
1 ſuch a caſe mould ariſe before me, my mind will be diſtreſſed 
vr a number of conſiderations, that have hung upon it for many 


125 Is . years as to that claſs of caſes. To ſay, in the cale of a grantor of 


the age of thirty, who has been covered with diſeaſe, probably af- 
pg the duration, of life, for many years, and ina greater or 
le degree, that i is not to be conſidered with, referenee to the fair- 
_ nels. of the bargsin, is net aably, reconcileable to resſon. I am 
ure, it ig not recgncilesble to fad, en upon the Cour s o 


15 principle ; ; for when Lord Thurloto got the length of thinking it I 


fit with regard to infarance to conſider that circumſtance, it ſeems 
termining upon the adequaey of 
„ value be muſt look at the nature of the life itſelf; upon the na- 
os türe and, cjropmſtances. of ;whic dhe inſurance turns. her 
 circumſtange is to be attended td. What:an-anriity is worih 
pends upon dhe circumſtanges, of the en a But 


* 


tit gepends upon much nicer points: tits prodence-of the Frantor; ö 
he e be ig .cirrumſtaniges/ at the titae quite une nveptionable. 


I cannot ſee, upon what principle it is ſaid, the market price is to 


We determine. In Heathcote v. Paignon the market price was report- 


ed to de ſix- years purchaſe; and it was/affertet in we Report, 


1 which, made no fort of diſtinction upon the eireumſtaness ef the = 
grantor, the nature of thei fecurity; the Rate of healih , er any one 


fach, that would enter into ihe :conſideration- ef 4 prudent pur- 


 . - chaſer, and even of, en homeſt ſeller- "The Eranter was a young 
. man, about thirty : but he had had tewo or three art fits of the 
Goo; and he was a young:man, whoſo ftuts ef life 48 de che u- 

0 1 ration of it, with reference to thut ritautuſtance, was one; ar which 
5 eb prudent mun conſt Mut Mis eyes; nor any hoot” man deſire 


it,” Therefore upon the erditäry caſes of annuitics'T muſt enter 
I — ee 3 or- re that notwitb lt 58 all, that pru- 
| | ab dent 
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appears" to me. is bargain cannot be held by Mr. pen. To e Fl 
dle ie net too high, 1 will Rate, that this lady had di ved ta a vf, © 125 
dee Period of life: a period,” at which the Gourt does nt CTA 
drain @ucts/in ſaying, the client is entitled to all the pravidenes = 
and care the attorney's heſt and moſt active care ean thraw:rownd 
ber, Her affairs and thoſe of her huſhand had been Un cer inn 
N of the defendant. . This Caurt - -eangot proceed upea thoſe "pe „ 
nie and delieste conſiderations in matters of property, that wauld 1 
ſuggeſt to him, that as matter of moral, and therefore imperfe&; „ 7 
| 
| 


: ;, ht "4 : 45 5 9 4 


ohligatian, ariſing from that connection, there ought to have ben „„ 
upon his part à tendency not ta diſcover that degree af cedioufnels 5 4 | 
and gaprice, that made bim weary: of tha connection; but if be „ 
did diſceyer it in that degree, he ought to have diſſolved theirelas 
tion baten them. At hier age, of itſelf entitling her to the —_ 
aeg and. providerice, 1 have ſtatgd, due bad fuffsted in . 
health ta a degree ett d by the evidente That that Was e 
known #6 the defenilant t isa fact too much iu doubt to he allerted b 
but that her health was nat very guad at her-years is abvious upon 
the whole. of abe evidence, Luder thoſe, cirtumſtances, fhe had = 
ome improvidenee about her affairg j or, ah the defendam will” 
| ſay, ng ipglioation.t9; augment her comforts; The mode the hs 
adopted was felling: a bauſe far an cannullys \ That tranſaction 
went off pon ſame fiffcuhy 36 to the 4igle »Iftheidefongant> = 
| who. exttzinly. did bee 'mibgle ; himſelf) ib-that tranſaftion; had) 
bought had houſe, and: taken a cop reyance of ity and being hen 1 70 
Aegean the: article of felling) be houſfe-had permitted her to 
ung ching but, u bond fen an annuity; 1:could: not well permi: 
that ſpecies-of: dealing. That treatygoing off, antther plan wan 
thought o. Une give credit to this; that it was her +dab pr. 
E bring the mongy produced by the Aale of her ock tb 
| Aten for the purohaſe of aw annulty z though the ovidenes: 
pus —— whether the dicFFnot bring Ir for the pur 
Poſe; of ſponding it, un the wanted it. Phe youbger Reyes e „ i b 
employed to go to London to ſell out the ſtock. 51 40 1 1 


_ amine, why he We © not x Nate to her, that cons was very imprudent: 3 
bo nw 1905 "E 5 Tres _— 
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upon her mind. 


i | His very difficult for perſons,- in 4 moral and reaſonable view 


1 


y for. an -atinuiry. being entered into: dene appearing, 
to ſhew, 1 it was 2 prudent act to permit him 0. bring) it home, to 
| he dead 7 in a cheſt, and to be acted upon by her improvidence. 
It is not to be forgotten certainly, that: he was obliged to point 
out to. her how to ſpell her name, when executing: the power of 
attorney. It is neceſſary to ſay broadly, that choſe, who meddle 
with ſuch tranſactions, take upon. themſelves the whole proof, 
that the thing is rightecus. The circumſtances, that paſs upon 
uch tranſactions, may be confiſtent with honeſt intentions: but 
_ they! are ſo delicate in their nature, chat parties muſt not eomplaig 
of being called 0 to vrove, they are Ao, It appears upon the 
adecount, that this money was duly rendered to her; and all the 


1 


items of charge are not only une xoeptionable, but very reaſonable. 


ler purpoſe: of buying an annuity, it ſeemas, had taken -vaſt hold 
„It was: part of the moral and imperfect obliga- 
tion upon Jeyer to. contend againſt her purpoſe as: much as poſſi. 
ble: this however is in ſome degree xcuſcable;! 48 perſons do. 
not chooſe: to adviſe againſt the inclinations of thoſe they are ad- 
3 be conduct of King and Gib/on, the -one-endeavouring 
_ to purchaſe het property, the other perſuading her to fell, i is in a 
1 inconſiſtent with their imputation-of ambecility.” But there 
is a wide difference between t action and that with Fejer. 


% 


termine [how-to act. | 


wing fair expectations of property, to 


9 che caſe of perſon liable to 2 commiſſion of lunacy the feel- 
ing of a relation un willing to take out a commiſſion is: not to be 


iſapproved. The propoſition. of- Cibfon at the leaſt was to give. 
60 a year. with. landed: ſecurity ; and alſo to give 51.' or Tol. 

more:than any one olſe would give; and if that was the purpoſe, 
wth a'view: 0 bring home that property into the pockets of thoſe, 


who had the natural claim toit, it cannot be ſaid, that tranſaQion 
ſtands under the ſame eircumſtances; gif a ſtranger was to take- 


= 10 bimſelf. But it is ery different, when i it is the caſe, not 
of a ranger, but of the attorney, acting under the confidence 
Placed: in an attorney, in an ãnſtance, in hie the principles of 


this Court entitle me to fh, he ought to have acted with more 
- "providence and Ge than are I. even 1 = 
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2 i 1 bes been oy Grid; an bey 1 not Wespadle of wann 1861. 
ing with his client. He may for a. horſe; an eſtate, Ge. A ru... . Ginn” 


tee alſo. may deal with his Ce/uy que truſt; but the relation muſt = "Tis 
be in ſome way diſſolved: or, if not, the parties muſt be put ſo Rule as 0 
much at arm's length, that they agree to take the characters of riding * 


purchaſer and vendor; and you muſt examine, whether all the fene wo | 
duties of thoſe characters have been performed (a): In the caſe. , bis 8 1 
| cf Fox v. Mackreth it was never denied, that Mackreth might po | 
have. purchaſed Fox's eſtate. When that canſe was in this Court, 
L faid, there never was an order more liable to objection than the 

order diſſolving the injunction; for independent of all the cir- 
i cutaſtances in that cauſe this was proved upon the motion; that, 
giving the defendant credit for every thing he infiſted he was 
entitled to, the Court overlooked the circumſtance, that he had 
money in his hands due to the plaintiff beyond that, for which he 
was ſuing at law. That caſe was decided upon theſe grounds; 

that though, be might have diſcharged himſelf from the relation, as 

truſtee, he had not done ſo; on the contrary he diſtinctly ſtated," 
he would not conclude. any thing as to the character of - truſtee: 

wich regard to third perſons ; carrying on the treaty as to Pages 

eſtate by ſurveyors paid by Fox ; and gaining intelligence at 'the*' 1 

| expence of the Cyſtuy que truſt. An iſſue was enſes. Whether 
Fox. had not received enough for the eſtate ; though Mackreth' 
| had) dold it for more: but the en was not upon the fact, - 
whether the price paid. to Fox was ſufficient; but upon the pri- | 
ciple, whether under the 3 if  Mackreth had made | 
more, he had diſentangled- himſelf. from that ſituation, in e 
every benefit made by him was to reſult to the Cuy que truſt. 
The only fact w as, - whether he was diſcatangled from that ſitua- / 
don, The moment. it was decided, that he Was hot; it did not  } 
Ggnify, whether the eſtate was ſold upon fair terms between him Toth, ah 9 
and Fox ; for even a benefit ariſing. by accident upon the prin- e Weg 
ciples. of this 1 Court ſhould acerue to the plaintiff. The argument 
u iſſue ther eſore went. quite beyond the queſtion; and the 
"ls might have been decided upon that __—_— in a W 1 0 F 
ſur ee he implication en 
ine T! OL TES Sorts e 3 £12940 0 N 5 25 
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3 Dara rule, 
that he, who 
| bargains i in 
matter of 


3 eee | 


with a perſon. 
placing con- 


. fidence in 


| him is bound 
to How, chat | 
a reaſonable 


” uſe bas been 
made of that. wih 


- conkhdence. 


- "With * 3 aſe bf the tioney'. I ebe 8 in 
et Jet might ha ve dealt for this annuity; but he had two 
ways. of proceeding ; ö. - which this Court muſt have held it quite 
ineumbent upon bim, dealing with this lady, to attend to. If 
e propoſed to bim to buy it, he would have done well to have 


e eig de ben thet Gibſon would-gire mors than'any ons olſe ; tha 


it was Bis inteteſt to do ſo; that he would ſecure it upon real 
" 3 that it was more ſit loci ta deal with her relation than 
her attorney; and the tranſactian would have a beiter appearance 
in the world. It was natural enough, that ſhe ſhould anſwer, he 


vould vor deal with Gib/on, but would cenſider herſelf only and 


her own comforts, according to Benyor's:advice to her. Then it 
would; have been right for the defendant to have dedlined it. 
abe, the bad inſiſted, that he ſhould be the perſon: it would 
be too much for! ihe Gourt to proceed upon delicacies, ſuch a: 
theſe, and to ſay, he ſhould: not permit himſelf to contract with 
Her. Therefore 1 ſay, he might contract: but then he ſhould have 
_ old, if he was to deal with her for this, ſhe muſt get another attor- 
ney to adviſe her ag to the value ; or, if ſhe would not, then out 
af thit ſtate of cireumſtances this clear duty reſults from the rule 
of this Court, and throws upon him the whole ou⁴ð of the caſe; 
hat, if he will mix with the character of attorney that of vendor, 
he ſhall, if the propriety of the contract comes in queſtion, mani- 
feel, that he has give her all that reaſonable” advice | "againſt 
himſelf, that he would have given her againſt a third perſon. It 
ie aſked; Where is that rule to be found. © I anſwer, In that great 
Mm of ide Court, that he, who bargaing in matter of advan- 
atze with a perſon placing confidetice in him is bound to ſhew, 
as 4 reaſonable uſe has been made of that confidence ; 2 rule; 
applying to — OOPS. or ee r 
[anti © 1 2009} Tres. e, 
= RW is hs TY ſee; haws this wanfiftion ORR "Fit; 
with regard to the ſeeurity. Tuls lady, at the 7 age of ſeventy-one, 4 
in poſſeſſion ofiftoek, which had produced this money, and Which 
_ therefore might have been in a certain” way made à ſecurity fro 
tanto for the payment of the duty, deals With à perſon” Rated 


Wh, 8 * : 
FR 2 4 1 * 
** 


to be in very good circumſtances, but of the age of eighty, with 


a ge fomily 4 among whom -thad' property. will probably be 


parcelled out by -diffrivution." He propofes a bond a8 a ecurity 
for ber daily bread, Is that what a Coutt of juſtice can approve. | 


+ It 


4 een et ber as en tha „ 
bn, tc Habe id,” tat in the nstural courſe of things that perſon 


bb the age ö eigtey, nine or ten years older chan herſelf, might 


a. derer n ſhe, ſurviving! perhaps ſeveral years, ng 


othe © Fund / dhe ſtock or the money, net 


8 es a ſervrity The had ob- 
oy but 10 2 — Arion as à creditor, or to follow the re- 
Preſlitnahds,* t wad fig duty 16 fay that as againſt baff. Bar 


Was an abſolute duty upon him to live made the moſt, not ity 7% 
er the circumſtance of age; but alſo of the aQual fate, in dg 


: ſhe Was, If he had been 'Jeallirigy to the beſt advanta 
ranger, it would have been His duty to tnake accurate in 

as to her fate of health; and When propoſing the purctiaſe to a 
public Office, but more eſpeciall 
gone on behalf of his client with all 


wing eld tier, He müft have lea 
uss ſoihething more than a bitious diſerde 


might moft materially affect the conſideration. But the only in- 
| quiry was thit, which'the eireulati 


Is that reaſonable and due diligence i in ſuch er It appears to 


me a better bargain in the general cafe to 'hav 
terms from the Office than theſe upon 'perſonal ſecurity ; for, in 


whatever way their Hiability is formed, there is a regularity in 
their tranſaQions, which is the foundation of their credit, and 
gives a value to their ſecurity, which that of individuals will not 


fetch in the market ; if the market price is to determine. The 


opinions in evidence as to the value are worth nothing in this 


ſenſe z that they only calculate upon mere age; and take all lives of 


che ſame age to be of equal value. I will not ſay, vrhether upon the 


difference in the evidence as to the value it is groſsly inadequate 
within Lord Thurlow's. meaning: but it was the duty of the at- 


y to individuals, he ſhould have 
he information, hat would 
have given her any advantage. It he) had made inquiry of thoſe 


ed his probability, that chere 
/ , and f a kind, that 
ion of the Office paper produced. 


e taken the lower 


torney of this lady to get that 147. & year for her, if be could; 


buying an annuity would have made. If the witneſſes agreed, 
that 50. was enough, that would-not be-c { 


the defendant ; for the ſubſtance of their mee is, PRE the life 
Was taken to be good; and the defendant would have failed in 


. that he had not made advantage * the arti- 
n . 46 „ ve cle 


and it was negligence not to make that inquiry, which any man G 
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oe | Catſeg in chan dp. . 
3 . 1 ele of nn ag to which he muſt 1 u 
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r that reſpect alſo there is a failure of dus diligence. By that ne- 


* 


, gligence a ſtranger, if the tranſaction had been with a ſtranger, 
l have profited ;.and-it. follows in this Court, that, when you 

1 can characterize the conduct as negligence towards a ſtranger, by 
Which he'obtains- an ad vantage, the attorney becoming Purchaſer 
15 5 | ſhall not hold that advantage, gained by his negligence. That 
is the principle, upon which I decide this canſe as to Feyes. the 
pounger; and I am. ſatisſied by this evidence upon the queſtion, 
= beter the; defendant. is affected hy the conduct of Jepes the ; 
I LG - : | younger, that there is no diſtinction between them 3:.and the 5 
= weight of evidence is againſt the alleged diſſolution of partnership. 
At does appear, that the defe endant was unwilling to gontract for 
99251 his annuity. A That circumſtance deren the tranſaction of 
5 in Novembe ml Wer aries Hi 
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e As to the relief, * Aan go quite to e 5 the prayer. 
It muſt de odly a d eeree, that the 400 /, muſt be repaid with in- 
ereilt, If am do coe wre, J do, 10 gn, the. length. of faing, 

this money was brought from London: for the: purpoſe of the ſale 
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of this annuity. - It may be-ſo: but if it is poſſible. i it may not be 6 
155 "is I muſt. conſider. At, as converted. into. an annuity in Derenber 5 
= 2 bi 
| 1798. I cannot therefore charge the defendant. to the extent of 4 
making him replace the ſtoek; which, would make ſome diffe- 3 
W 
rence. The n upon. which. 1 make, the decree, c carries the = 
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"Motion w MIX. . [Mata Mr. Richards, and Mr, 1 for HR plaintiff | 
1 Boone wn in a bill of diſcovery moved, that an attorney may produce 
agattorney 


produce pa- certain caſes and opinions of Counſel and other x papers in his poſ- 
pers of his 5 8 
4 client refuſed ſeſſon, een 1 chent.. 3 by 5 I . 7 
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1 FI Lloyd a Mr. Raalte contr -This motion, is per- 
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confidential communications.” They have anſwered! all collateral 


face: but they refuſe without the direction of the Court to pro- 
duese any papers held by them as attorneys, or to anſwer the in- 
terrogatories as to any thing communieated to them in confidence. 
The King v. Dixon (a) is deciſive againſt this application, Wilſon 5 
. oo Raftall (6) turned upon the delivery being in confidence as a 
friend. CY | hdd is Ve of _ qt: not the attorney. = 


pl \"% * 
4 


. 3 


ſhe meant to evade this covenant,) are in her cuſtody or power: : 


but they are in her power, if in the cuſtody of her attorney. 47 
am not ſure however, that the miſchief is hor Teſs than that, which : 


would be the conſequence of a practice of drawing out of the hands 


7. 95 
of attorneys papers, which are in their hands always i in confi- } 
dence. It is ſaid in this caſe, you want only to produce the caſes . 
and opinions. It i is not quite clear, whether that is not more miſ- 


chievous than addreſſing to them all theſe 1 interrogatories ; ; for the 


motives, and the purpoſes, for which they are put into the hands 
of the attorney, connected with the fact, that the opinions were 
taken, might make out, that the party did not mean to evade the 
_ covenant : but that would introduce a right to croſs examine as 
to facts certainly communicated in confidence. I am alſo ſtruck 


with its being after publication; though honeſtly accounted for. 


But upon the other principle; that it is the privilege of the client 
_ and the public, and that in this Court another mode is open; if 
it is not the . of the party, 1 am of opinion, it would be too 


0 3. Bur, 169. 555 A. 4 Tem Rep B. BR. 753. 3 
| „ | dangerous 


- Caſes! in Chantery. „ 
4 Ss ahi chat theſe perſons; confidential dest; may 
produce cheſe papers, delivered to them as attorneys; ; and ſtate 
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bis 4 motion 1s 1 new. It tou Wy 
100 follow, that it can ſucceed, even if the party could be com- 
pelled to produce theſe papers; as I ſhould think, without preju- 
dice to argument upon it, ſhe could. I recolle& many caſes, in 
' which as part of the conduct, upon. which the relief was to be 
aſked, it was alleged, that the defendant had taken opinions, and 
they were in_his poſſeſſion ; and that was charged as a fact, con- 
nected With other circumſtances of conduct, from which an in- 
ference could be drawn as to the relief to be given. In many 
caſes the defendant may deny, that the papers, the production of 
which is called for by the bill, (in this inſtance papers Hewing, 
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trator, a. clergyi man, had made an award, deciding all the 
queſtions, | 


Lord cnaNeELLOB—-If a A queſtion. of Law i is referred to an 


1 8 


arbitrator, he muſt decide upon it; 


(el. 88 v. Williams, ante, - 0 1. 266: 3 Bre. C. 0. 163. —. V. . ante, 
10. 1. 369. Morgan v. Mather, Dick \ Milliges, ante, vol. 3s N 23. Emery v. ae, 


Aue vol. 5, 846, Pente v. Nie, Ten. 
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and though he decides wrong, 
vou cannot help i it. In a caſe before Lord Roſelyn, Mr. Mansfield 
and I endeavoured to open an award on the ground of miſtake of 
the arbitrator ; the queſtion referred being as to the veſting of a 
legacy: but! it was held, i it would not do. 3 
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dangerous to call fot papers put into the hands of an attorney con- 
fidentially. I never heard at law of a Subpana duces terum upon 
an attorney, to produce the papers of his client. I remember in 
a caſe of forgery at Durbum à man ſerved with a Subpiena to pro- 
duce a forged deed. It has been ſometimes ſeen in a criminal 
caſe: but n is not a precedent to be followed. 


"The motion was refuſed with coſts, TS 
DN Hts ws CHING v. HN. 
17 NDER.. a z general 8 25 all matters in a diſpute the abi 


to reQify a an error it in Law; alleging no 
other 4 13 that the arbitrator had made a wrong deciſion 
upon a queſtion of Law. > 
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A writ of 
Ne exeat 
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He living a was owner of goods, ſhippe 

board the Jane, bound from Hull to Embden ; which failed from 
Hull; Was captured by a King's ſhip; ; and was Ubelled i in the 
Court of Ad miralty. Ravie propoſing to give ſecurity a pplied to, 
the. plaintiff and the other defendant Smith | to become {ureties 
offering to give them an indemnity. | They accordingly became 


his ſareties to the amount of 12,0007. They applied for the i in- 


LEN " ty. To ob. 4 


tain it there 
muſt be an 
equitable 

demand in 


the nature of 


a debt acta- 25 1 


demnity; and by a letter, dated the 24 of May, he propoſes to 255 
give an indemnity either by purchaſing ſtock and agi a ſecu- 
rity with them, or dy leaving the writings « of freehold property, 


ſtated to be ſubjeQ to a mortgage. Another letter, dated the gth 


of May, written by his partner, likewiſe ſpeaks 'of the ſecurity the 


plaintiff had entered into, and propoſes, that Ravie's brother at 
Homburgh mall give ſecurity ; 3. bur in the mean t time propoſes to 
ſend the deeds. Another letter of the rgth of May ſays generally, 


that he will furniſh the deeds to his axzorney for the nil of 
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"The affidavit then ſtated, that be is now about to leave the 5 


kin ngdom to 801 to > Homburgh. 


Me. Romilly a Mr. Gele : in Gs of the malion—There | is 


no caſe exactly like this; but the ground of theſe caſes is, that 5 5 


there is an equitable demand. This plaintiff | has unqueſtionably 


2 certain demand in Equity. 1 does not reſt merely upon their 


deing ſureties ;, though that would be ſufficient ; but there is an 
expreſs undertaking to depoſit theſe deeds; - which would give an 


equitable mortgage. The eſtate being in mortgage, he could not 


give the legal eſtate. The only caſe, that has gone beyond a. po- 


tive debt, is, "where there are unliquidated accounts, and the 
| Pager . that he nas the balance will be in his favour, 


9 


* F | q: % 2 45> F032 10 ; 
— 3 N v2. 3 FE. „ Br p 
3 l * : 
| | | * 


—— 


has Crancerron—Has it not always "IR a money "3 | 
mand? Do you recolle@ an 3 os 1 writ POE applied t to 
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this ore of caſe? | CELIA 


2 x8 8 ber, the motion—Ruſſll ve 4h 00 The performance of a an 


OY. oye  vodertaking' is as much a duty ; giving a cauſe of ſuit: Prac. R 
24᷑389. The caſe of Alimony is analogous. In Parker v. . 
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3 . "Lord Gp, AFC re Red». v. AA was. Aa FY money de- 
1 magd, It, , wherever 1 the plaiatiff h has a a cayſe of ſuit, that 3 is taken 
A to be a cauſe of equitable. ſuit, and f in that caſe merely you may. 
ELL have che e , writ, there ig no diſtinction. In the caſe of Alimony 
Wb. there is is the decree for Alimopy ; and therefore i it is a debt MM law Z 
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L ord nne ee! a bill died! wo elke 55 prin- 
wes cipal in a bond. pay the debt. The party was going to America 
upon the 1ſt'of Fune ; ; and the bond would have been due on the 
1ſt of July. That was very ſtrong: yet Lord Thurlow refuſed 
the writ, Suppoſe, the next of kin file a bill againſt the adminiſ- 
trator; praying this writ: though the whole property may be in 
the dominion of the adminiſtrator, you never mark the writ for 
more than has been actually converted ; which ſhews it to be in 
hb nature of 2 bill for a debt aQually due. Parker v. Appleton 
ſeems to amount to no more than that they were partners in a 
joint adventure; and it was part of the project, that, when ſold, 
the produce ſhould be inveſted in American ſtock. Then the 
195 ; defendant. was truſtee. of one moiety for the plaintiff; - and the 
ion writ was marked for that, Suppoſe, this was an agreement for 
mile of an eſtate and the plaintiff b had advanced 500 /., part of the 
purchaſe money: could he have the writ marked for the value of 
. che e ele! oh, am a forry f for h: but [ cannot 175 the writ. 3 
FF | 1 Motion refuſed. 
5 Ante, * . 0 Bro.C. c. TY 0 Chambers « 
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5 L* perioner, of Liverpodl, e pt. bohling #6 Ont WARN CUE A. to dit. 
vel end Co. of Liverpool ;"and in the litter che r is year dt fen p. 

1792 being indebted ts Greed and) Coil of Fur 4, 8 ROT. 
2 d for born fold to him by them for the'purpoſe of banker C. to 
chat debt directed _ and Oo, t N a ia ＋ 3 
munten, Forbes; and Gregory, in London; yori whois they de, B. i erp: 
add with whom they were engaged id pantaerikipplts" utcept u 3, B. ga. 
bill to that amount dravyu by Gariun. 1 and Co. A bill Was I. 8 ” 
accordingly by Garfand and Co., dated the vſt f January 1793, 226 D. be. 
by the direction of the petitioner; and by the direction of Cald- ſy 49 
wall and Co. as accepted. by Burtony Forbes, and Grey. Jo 108 os 

| Mare #799, before che bill became/duv,, Barton, "Foros, and Van the 
Gregor became bankrupt; and alſo Caldebell a f 1 : 
was not taken up. 5 Caldwell aud 0. were indebte toe th ge gainſt the 
tioner 0 an amount above 20001. 4 and o. prove the bore 
amount of the bill under the Commiſſion agaiuſt Burton, *Fothis, cored the 
and Gregary: Afterwards" in 1596 upon at inquiry'previous'to voi rom = 
©, as to what Garland" end Co bed feveived upon rhelr ory 
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eg me e yed, t lat the proof might be reinſtated; ; and that an order 
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Lord a ** upon | this petition . 


„ to be, whether under Ahe circumſtances, the. petitioner paying that 
=. - . | demand, of Garland. and Co., i in reſpect of which they had drawn 
„ BAR Barons Eo c 6, and Gregory, which, bill they, had accepted, 
9 | _ We and. in; reſpect of which Garland. and. Co. proved againſt their 
1 "By : eſtate; ha d/a right to lay Garland and Co. being paid by his mo- 
wee ty he gave them ſhould: ſtand as truſtees 
ange > the proof for his benefit; and upon the beſt conſideration I can 

= 2 < On it L think, he has: that right. It i is neceſſary. to-confider it as 
"Ky to the ſituation; of the petitioner with regard to-Caldwe!/ and Co., 
of Caldauell and Co. with regard to Burton, Forbes, and Gregory, 
and of Burtan, Forbes, and Gregors. with regard to Garland and 
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1 ee The petitioner, being a creditor of Caldusell and Co. pro- 
85 e i; Cures them to furniſh Garland and Co. with the means of drawing 


. Ao upon Burton, Forbes, and Gregory. They drew accordingly ; and 
as 4617 yrs Burton, Forbes, and Gregory, had given. their accep- 


I FOO 


WRT | . tance to Garland and Co. the neceſſary effect was, that Burton, 
=; 8 obe 


Forbet, and Gregory, in account againſt Caldunell and Co. had a 
NY | 9255 right to conſider themſelves as having a demand againſt Caldwell 
we * ng agd Co. $8, the amount of their acceptance ; and the effect of that 
wore 4 e. Was, that 0 [dwell and, Co. had alſo a right to conſider themſelves 
23 3 debtors to the petitioner leſs than what they owed him by the 


"ood br 10 amount of this ſur 3 for” in elfecr they \ were bound to indemnify 
| Burton, Tecbes, and au to the extent. of their berker. 


eꝗ¶dts in chanttty. * 
W if the- petitioner in proving againſt Caldwell me” Go. 1 


has carried to his debit the amount of this bill, then the petition 3 


againſt Caldwell and Co., not deducting that ſum, then he will 
not have a right to ſtand in their ſituation * the eſtate. of 
. * and . %%%ͤͤ;rñ᷑Üʃ Hog 
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"Upon. inquiry 8 "ar the. petitioner bt not proved 
| i reſpect of this bill. againſt Caldwell and Co.; and the Or der 
| was made according to the prayer of the petition. ; 
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»« Lord 3 ng. FIR upon it; . and aſked, og pn 
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why this perſon woald, not e Adis to be examined Pro; nar, 
. ing, à re- 
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hether it 
"Fn or 1 * ine krcept i in ay ab of: a ſequeſtration that 1 9 8 


been done only in one inſtance, Angel v. Smitb; where, infants e 

being concerned, the Lord Chancellor took that courſe : but it was 

thought” very novel. The common courſe is to refer it to the 
Maſter; but not, where it is clear. In this caſe the eſtate is 
deviſed to truſtees, | upon truſt to:receive the rents and profits, and, 
to pay to à nephew 1207. a year, until he marries with conſent of - 
the truſtees; then to him for life; ; with remainders to the iſſue of. 
the marriage; and if he ſhould marry without conſent, or die 
without ilſue, then to the right heirs of the teſtator: this perſon | 
being the heir. A decree was made for carrying the will into 
execution; 'and a direQion was given to take an account of the 

premiſes, of which he was ſeifed. In 1794 the Report was made; 7 


ſtating, that the teſtator died ſeiſed of the very tenement, which D 
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a . fion from 1793: the poſſeſſion of the Court its Officer. If ke 


1 DN %. * AY any premiſes, of vrhich he is not in poſſe Fon 46 Receiver, 


_ this Order will not protect kim. | Netiee of trial is Swen for the 
_ enſuing Affizes at Herford. A the patties 1 ereſt 
apts and conſent. TIE n 


Mx. Llogd ( Curi 227 leid, -Ytis-maderſtanding: was, that, 
_ where there Was a Receiver, no perſon would be permitted to 


bring an ejeftment, or take any other proceeding, without the 
leave of the Court; whoever did would be committed.” „ 
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fes ſe. | many nen ſaid, 1 5 could not diſtinguiſh the caſe of 


ꝗueſtration a 


mortgagee a Receiver from that of a ſequeſtration : why 1n the latter caſe a 
mult come to 


| be examined mortgagee, for inſtance, with a clear title to take poſſeſſion muſt 
55 A 
Has | 


come to be examined Pro intereſſe 91 and r not in the other. 
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* 237 N 1510 Cnanchrr.on ala, 1 W 60h give che Recekver leave to 

* gelen this ejectment; but would reſerve the conſideration of the 

Bok 12 ©... coſts till after the trial: not approving a Receiver coming juſt 
© before the trial, when it is impoſſible to have a reference to 
the Maſter, whether it is for the benefit of the as that he 
- ould mM at liberty to defend the ä W 2! 


Nr. Oder ſaying, they . get the Report! in time, and offer 
Ing to go before the ank the order was made accordingly. | 
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R. 9 for 055 plaintiff . OY his . may be 

ordered to produce and leave with his clerk in Court ſeveral 
7. Footy dated in 1690, 1794,,-and 170, ſet forth in the anſwers, 
vill not ae and all other deeds. relating to the premiſes, in aid of an cjed- 
ys eros oo ment. brought; and that copies Wap be produced at the trial; if 


in procee 
ing at Law 


pill ſeeks re- 


207 fach es 1 3 db a ES” There- 


fore i on a caſe a motion, that the WO ſhould produce deeds, Er. at e of 6a _ 
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which the vill ſtared"sſerflement, and proceedings at Law; and 
Adeſred diſcovery" kat deed. be atbſwer demied the Pedi- 


Site; but ad mitted,” at ' had the ſettlement. * A 4 mötien was 


made, "that they Möchd produce that Acts,” Lord Riſen müde 


the order; and "the caſe was tried. That was deelded upon the 
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getieral principle.; = if the Party enteted Tito a'diſeov overy of his 


title, he would in all“ probability be forced to" g 16 Lau; and it 
aiifweted the phe offi Juſtice „ "fe Went to Law Sit 101 
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Tord Selb ren "THined n the motion; alluding to 
dhe cale of Lady Sg) v. Arrowfttith (a); alta, that the 


patty was only ent 
which be aimed; Aittitguiſtiing between a mere bill of diſco- 
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very in id of an czectment and a bill ald prayihg relief i. in this 


wy. followed up bya motion for a a produckion in aid of an eject· „ 
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Lond Cnaxceir.or—l fin 1 into the order. in the _ 
| off Warſfley v. Watfon, the 20th of November, 1800. The bill was 


brought againſt four defendants ; Rating, that Robert Frank -_ 


ſeiſed in fee; and by indentures of leaſe and Teleaſe, dated in 


7.34» he conveyed two acres; Rating the boundaries, and the 1. 


mitations to the uſe of Elizabeth Atkinſon and the ifſue of her body 
lawfully to be begotten; and upon failure of ſuch iſſue to William 


Atkinſon, his heirs and aſſigns for ever. The bill alleged, chat this 


deed was then in the poſſeſſion of the defendant Mary Watfon ; ; 


that Elizabeth Aclinſn took poſſeſſion; ; and continued in poſſeſ- ; 


ſion till her death, except of ſuch part, of which poſſeſſion Was 


take by two other defendaits; - under whom Brown, another de- 
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Fendant, claimed * an nn — 4 
married Shawe ; and the premiſes. were formed into one field. 
After the death of her huſband ſhe entered into an agreement to 
ſell. two acres; which. included a conſiderable part of the premiſes 
in. the indenture. She died without due i in 1799. William A.. 
"linſon the younger died in her lifetime; and the plaintiff traced 
his pedigree from him. The bill then Rated, that Mary Watſon 
under pretence of the will of Elizabeth Shawe poſſeſſed herſelf of 

the deed. of 1734 and of other deeds, Papers, and writings, relat- 
ing to the premiſes, that there was a great quantity of lime-ſtone 
on the premiſes; and three of the defendants claimed under con- 
tracts made with Mary Watſon to take lime; that the plaintiff was 
_ deſirous and; intended to bring. actions of ejectment that he could 
not ſafely without the deed of 1734 and other title deeds; and 


be bill ſuggeſted irreparable i injury, before. 1 the actions could be 


brought, by the defendants taking the lime-ſtone. The bill then 
ated application to the defendant. Watſon for the deeds, and to 
the other defendants to deſiſt from taking the limeſtone and com- 
mitting waſte ; and contained. allegations i in ſupport of the general 
ſtatement; particularly, that the defendant inſiſted, that a Reco- 


very was ſuffered; and contending, that could not. be upon the 
effect of that limitation in the deed: The prayer was, that ſhe 


might produce and leave with her Clerk in Court the deed of 
- 1734 and all other deeds, papers, and writings, relating to the 
premiſes; ; and that the ſame may be produced at the trial of ſuch 
action or actions as the plaintiff ſhould be adviſed to inſtitute; and 
if it ſhall appear upon the trial, that the plaintiff is entitled, then 
that the deeds, pipers, c. may de delivered up; and in the 
mean time for an injunction to reſtrain the defendants from get- 
ting lime-ſtone or committing Wane 7 ; "the plaintiff Waring all 
E and for | ian relief. e e e 

This bill praying a Gern of a deeds and as "POR re- 
left is upon the authority of Lord Hardwicke i in Dormer v. Fo or- 
 teſene (a) a bill, not of diſcovery, but of relief. Some caſes i inti- 
mate, chat if the bill was merely for the delivery of deeds, i it might 
not be conſidered a bill for relief: I do not ſee, why; for there 
muſt be ſome decree or decreral order, direQing that delivery. | 
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Us unde this alleged Kncoieys) ien 
4010 could not furniſh'a queſtion to be tried at Law ; and it 
;nfiſted farther upon this fact; that the title deeds had got inte 


tte bands of an attorney; to enable him to carry into effect the Exer TRI 


agreements with the perſons chiming the lime- ſtone under the 
defendant Mary Watſon ; and he happening alſo to be the attor- 
ney for the perſons claiming againſt her had got the information 
in her ſervice; which he made uſe of for the perſons elaiming 


againſt her; and the anſwer ſuggeſted a doubt, whether he had 
returned all the title deeds. After the anſwer an ejectment was 


brought; and then the motion was made; that the defendant 
Mary Watſon. may be ordered to leave in the hands of her clerk 


1801. 


* * | 
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ia Court for the plaintiff's inſpection the deed of 1734 and all 3; 


other deeds; papers, and writings, ſet forth in the ſchedule to her 
anſwer, and admitted to be in her cuſtody; that the plaintiff m 


be at liberty to take copies; and that the deeds, &c. may be pro- 


duced at the trial of the ejectment, brought by the plaintiff (with- i 
out any control of the Court). The order was made, that Mary 


Watſon do leave with her Clerk in Court for the plattkiff*s iaſpec- 
tion the deed of 1734 and all other deeds, papets, Oc. according” bl: 
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With relpedt. to \ thi Order, fiſt, I, do not find, what the. deeds 
were, deſcribed in the ſchedule... But this motion, if the ſchedule 
contained any deeds, under which the defendant ſought to make 


title againſt the deed of 1734, was granted directly i in oppoſition 


to the decree of Lord Thurlow, in Burton v. Neville (a] and the 


order of Lord Roſelyn in Lady Shafte/bhry's caſe... My next ob- 
jegion to this Order i is, that, though the motion for. the. diſcovery, : 


and production of the deeds, might. be right, becauſe thoſe deeds, 


4 referred to in the anſwer might be conſidered, as part of the an- 

ſer, the difficulty i is, whether there is any caſe, in which Ihe DIL, 
being filed, not for diſcovery, but for relief, the Court aQing. = 
| on motion, orders the production in an, ejement brought after. 
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fling the bill, and before the cauſe is heard ; 3. and the, Court u . 


having the oj opportunity, of” "direQing what, is proper z if apy.pro-, 


ceeding 3 at J aw is neceſſary.; a and this bill ſeems PrecHely. that 7 | 
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2 hs yl fa. it is competent to decida — Gon, 
 Exc7zs- matter of Law, with ot without the aſſiſtance gf a caſe "i 
0 Law. But if it is the courſe: of che Coutt to take-care both 
for ihe plaintiff and the defendant, t bat there ſball be no ſurpriſe 
upon an whos: there ever.a caſe- requiring more ſtrongly a pro- 
duQi both ſides, before, the matter goes to Law; when it is 

t the bald had. got from the attorney of the defend- 

nt this information with: regard to her own title, and this doubt 
Was ſuggeſted in the anſwer, whether he ever returned all the 
deeds. The authority of that Order I queſtion; becauſe I cannot 
find any. caſe to that extent; and becauſe: it goes a: length, to 
which Lord Rin refuſed; to act in the caſe of Lady Shafte/bury, 
Lord Thurlow: in Burton v. Neville, and the Court of Exchequer 

in a caſe cited (a) in that of Lady ee eee there 
fore as granting theſe n 
ane e 777) Lo en no ret JO 


3 "This $:N0 a motion for the purpoſe of having deeds, 
à diſcovery of which is ſought by the bill, produced in the Maſ- 
ter's office; and where the Order for the production is made upon 
the ground, that it is only to complete the anſwer: but i it is in a 
caſe, where there is a bill and an anſwer, a motion to produce 
1 the intent, that they may 'be made evidence upon an 
ejed ment brought, not under the view) or control of the Court. 
The caſe is 4 Hmitation of various: eſtates to various uſes; and 
"_— them the plaifitiff claiming” by deſcent,” finds a title, that 
was never barred by intermediate acts. "Aw ir of ninety- nine 
N was-created i in 1690 ; and was therefore run out, before the 

bill was filed” "That term, the object of which was to raiſe por- 

tions for younger children, was {old for 2,00]. It appears by. 
Gy the anſwer of Lord Exeter, that a fine was levied; and under that 
the anceſtor of Lady Exeter ſuppoſed, he had become entitled to 
ab eſtate in fee; and all the other uſes were barred. The plain- 

af contends; ; A the fine gave no title ; and therefore claims the 
poſſeſſion of this land from Lord Exeter in conſequence « of the 
 effluxion' of time, ' during which the title ſubliſted. They fate, 


that Vernon being ſeifed ir in fee ofa gre eat number of premiſes has 
0 Ched * vol, 5 0 I ov 7 


. * 


without the aſſiſtance of a Coutt of Equity. Their bill is upon 
this. ground; that they want diſcovery,” to decide, whether there 
muſt not be a Commiſſion to aſcertain the boundaries. Certainly Exzrzx. 


bt 1 bohsdlerles that it is {pole t to {En them 1861. 


BY 
Lord 


it is a duty upon the tenant to keep the boundaries; and this ee e 


tenant to 


| Court will aid the reverſioner to diſtinguiſh them ; and even will Leeb tbe 


boundaries 3. 


give him as much land, if they cannot be diſtinguiſhed (a). Lord end the 


Court will 


Exeter, being only ſeiſed of the freehold in right of his wife, from aid the re- 


whom he was divorced, is made the ſole defendant. He ſtates, alleged 


that he is in poſſeſſion; that the family, taking themſelves to be if then and: 


if they can- 


entitled, have ſold to, and exchanged with, other perſons : ſo that he fe 


the premiſes are partly in his poſſeſſion, partly in that of others. vill give bim 15 9 


.as much 


Under theſe circumſtances they bring an ejectment; and ſay, it lad. 
is ready for trial at Worcefter ; and upon motion they deſire, that 


that ejectment, not under the control or view of the Court, and 
in a caſe, in Which the bill aſſerts, that the Sheriff cannot de- 


liver polleſſion, if the plaintiffs recover, the deed of 1690 may be 
produced, and all the ſubſequent deeds, and that they may be car- 
ried down to Wortefter'; and this under an Order of this Court; 


and where the defendant does not repreſent the inheritance of the 


eſtate I doubt it; fir; upon wHat'T have Hid; adly, becauſe 


this caſe under e cireumſtances differs totally from chat, in 
Which Lord Rech made ro Order I have tated. - 
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1 HO "for 'the plenif moved upon the with fo or an Where the 
" injunRion' to reſtrain the defendant from. ſetting up. any e n0- 


lief as well 


outſtanding term by way of defence to the ejectment brought by oo ONT 


the Court 


_ the plaintiff, or r arty other cjeAment he may be adyiſed to bring vill not upon 


; 8 motion aid 
* eg of the premiſes. Notice of trial had been g given. -_ the plaintiff 
th IB Rate hc. proceeding 
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at Law with- 


ene 
trol of the Court. Therefore in ſuch a Kur the Court would not on motion order, that ak MF 
dale auld mot be ſet up by che defen h an dn 5 by aj e. 
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- Caſes in "Chancery. - 


1 CuxncettionThe doubt I have is, at well 
courſe of the practice of this Court is to be broken in upon; and 
that, which would be done all at once under a dectetal Order, is 
to be made the ſubject of ſeveral motions. In proceedings under 
the control of this Court a production is ordered on both ſides; 
and from that production a benefit may ariſe to, the party, with 


Oe whom you are contending, at Law; as in the laſt motion, there 


might be papers in the poſſeſſion of the party applying, from 
which the identity of the. n n n This 1 is quite 
new e. yaa ee 


nn t ETHICS ; 

Mr. Thomſon in 20 the motion aid, ha was: no. — 
queſtion in this caſe ; 1 which was, merely a queſtion of title. The 
bill is filed on the ground of illegitimacy. This application is not 
for any thing, that can prejudice. the defendant's title, or aid the 
e s; but is merely to have a fair trial of the plaintiff 8 Tight, 
The whole object of the bill is reducible to ſetting aſide the out- 


8 term, which the defendant admits, ! in order to. huge a fair 
That may be done in any ſtage of the en 

Lord e happens, ie be be a * * 3 but i in 
many inſtances there muſt be vaſt inquiry and expence; and 
where the defendant has a right, to be. protected by the decree, is 
it not bad practice to let a a party coming for relief, with regard to to 
which he is to proceed at Law, proceed at Law, before he entitles 
| himſelf to that relief? It is deciding the whole Equity of the caſe 
before the decree. Is the plaintiff. to pick out his own mode of 
proceeding at Law: or, is not the principle of ſuch a bill, that the 
Court directs the mode of proceeding at Law-under a decree ? In 
general till the decree the Court muſt ſuppoſe the parties to be li- 
- tigating upon queſtionable rights. Put the caſe, that at the hear- 
i the Court may find it neceſſary to direct an iſſue; or, if the 
trial mould be by ejectment, to. give, ſpecial directions 2s. to ad- 
miſſions, Ge. ' Can it be Tight, that previouſly to the decree an 
ee is to go on at the hazard of proceeding 3 in the very. man- 


4 7 #4 1 77 51 


ner the Court would have probibited. T will not t act in Particular 


mo "caſes againſt the practice. There are two ways of proceeding, 


Tou may get a diſcovery in aid of an ejement : : but if you” Wil 


have equitable telief to aid ihe trial of yo your „title at Lau, you muſt 
have NL relief pep a Gecretal order prior to the trial at Law. 


UID | ond, Suppoſe, 
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Suppoſe in we cake n Alen la} 4 this a nn itn 
when the. decree. was made, and a production hy both e = 

dered,. the perſan preſamad co be heit at law turned out not to be 

heir from papers in his own poſſeſſioa: would: not the whole en — 

peuce of dus sie ment be/thrown away? It will be found, tt WM 

what has been the, conſtant pra chice ef the Court is founded ines . 
great deal of wiſdom, when it is examined. The queſtion now. 

its. whether I ſhould. art. Ray the ejectment ail the decree; _ 

they Ws och Sueden | \fara trial * e as 105 * N x 
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Mr. Lhyd (abt Curiz ſaid, Hat certainly qi th t he pradiice; 
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and this ſort of relief never uſed to be given upon a motion, prior 
to the decree.” Sas REO SAINT 1 gde 8¹ N N 7 | in Fine 104 4 
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"_ "by 1 — 8 is +i wil te the lf 1 The us Weg 
bill. is filed for an account of all. ſums of mane received by 8 
defendant e or for her uſe on account of dhe rents and profits from 4 
the death. of William Margan: , It ſtates the will, made in 1788; if 
ind the death of the teſtator ; and. the poſſeſſion lines. Phe mo- 2 8 5 1 [ 
tion is for an ipjunction to reſtrain the defendant. from; ſetting sp ... _- 
any qutſtanding term by way of defence tothe eject mant brought 
by the plaintiff, or, any other ejectment he may be adviſed to 
bring for recovery. of the premiſes. - This ig alla! therefore a bill 
for relief which relief muſt be grounded upon ſome proceeding 
at Law. The party without the control of the Court chooſes, | 
what his proceeding ſhall be; and then he will probably drop the 
bill; and it will have the effect of a mere bill of diſeoyery. If 
the party choaſes to file a bill of diſc6yery, be it ſo: but if he 
chooſes to file a bill for relief, and take his chance of obtalning it, 
it is very difficult. to make our, that the Court is to ald him infauy 


ſtep, meaning to drop the relief, and to o make it 8 mare b | ö 
diſcovery; but not appriſing the Court of. that purpoſe. In this ; 
inſtance it is a queſtion of legitimacy, The fact is, he was à Fel- | | 


low of a; College 3 and it is Rated, that he married; nl hie mn... 
1 was Fes ow.” till alan e to a College Living; : and „ f 
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tion on both ſides, c.? The very thing he i is doing 1 is part of the 
relief; and he takes his relief piece meal, part by motion, part by 
decree. The only caſes like it are Bett: ion V. Farringdon (a), and 
The Earl of Suffolk v. Howard (b). It is impoſlible to follow that 


i laſt, caſe in ſome points. i The defendant made the deeds part of 
0 bis anſwer; and upon that the Court fe 


_ * Ganits: legal title did not require trying, the Court upon motion 
gave leave to look into that. But the object in both thoſe caſes 
Was, not to aid a proceeding at Law brought without the view of 
the Court, but to prevent a proceeding at Law upon the defen- 
_ dant's infiſting, it was unneceſſary, That is very different. A 
diſcovery and production in the Maſter's office with that view is 
very different from a diſcovery and production upon a trial, not 
directed by the Court, and not under its control. $0 is a diſco- 
very in the Maſter's office with a view to ſee, what in {IRE Courſe 

0 how the __ retained 1 in N is fit to > be one, 
ade fl am of . e chat it is not fit to aid theſe experi- 
ments at 22875 aretz A "a . without the anc of the ang 


any thing 1 in the poſſeſſion of this relation of the family confirm. 
ed the allegation, that this ſon was legitimate, is it the ſame thing 


to ſend the party to try the queſtion without any of thoſe provi. 
5 ſions, 


10 production, and upon principle: but they did that, 5 apprehend, 
upon the ground, that the anſwer offered it; and therefore'it is 
not within Burton v. Neville (e) and Lady Shafteſbury's caſe (d). 

1 Then as to the annuity, the Court ſeems to have thought, there 

7 25 Was ſometlnitig very pityable i in it; ; and the cauſe does not go on, 
ill a decree can be regularly obtained : but the arrears are order- 
end to be paid in that ſtage. ol is impoſſible to follow ſo irregular 
i proceeding as that. In Bettiſon v. Farringdon, whether the bill 
was for diſcovery or relief, the anſwer put an end to all poſſible 
claim referring to a Recovery; ; and the anſwer tendering to the 


_ that there FR 3 codec np . he! plat is is a near 
relation of the family. If as to the pedigree, "as" to which, 1. ap- 
bebe. a production would be ordered, it fhould happen, that 


* 


would be ſecured upon an iſſue, ordering a Produc. 


ems to have ordered the 


t a caſe, upon Which they could determine, that the defen- 
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The motion ks over, to "give 8 opportunity A Hooking | 
into ** and it was not ee on n . 


* | * 1 js 
„„ "Bf 4 1 * ; 
oo es. IEEE 28. + 2 


* * 
: — - 
N. 
55 x ö 1 St N 2 5 14 * 1 . « 5 "1 
7 SE : « F Mp 45 Bye) =: e r n : 54 25 N e 
oo ne ON BS C REF * BOY EIS 4 eas 7 ent „ 3 
„ GT AESS 38 N en „ , . 3 * ; 
y e f . / | 
3 . 4 * 1 
* . % EY : 1 x” } - ; F " 
* * 1 : 4 


| Ann .* 1 "© £228: X78 * 5 r 4 . IS 4 po; , $4 
284% WY + WET 3 $i * 5 0 : 1 FEY ' : *. q "lf 
„ — > A 1 
17 N gf 3 : [ 
5 ! 8 4 Ns Of 97 
1 5 FW 11 LT ne ee 112 / - „„ : . nd ? 
, RD 7 FIN 18. v. 1 WT FH ' g PEER 4 Ke! £ ; yy "£6 1 
N ; / * * . 2 + 5 Wins 
? - 7 * ? ' 
Kt 1 0 * 7 : 65 : [5% : i 
a * $ R *. A 
FOI oy OS, Rn 
Fe . i * L *k 2 3 f 3 9 * f 
* 4 „ . N : y 1 * * 144+ as 1” 9s 1 i . 
4 aL; 
\ 
1 


55 * 2 
* * 4 1 12 
5 


17 N Flares "oP his will, dated the 2d of be 1961 r, 
Ko "reciting his marriage ſettlement; in purſuance of the power r ee 


for life and 


— RE 5 
— 


.. eo oe RR . . 1 
- — = = —— > 


1 aften 


— — — — 


therein gave the whole ſhare and parts of ſuch ſtock, which he in default of 


children co 


| had power to diſpoſe of, to truſtees and their heirs, in truſt after be paid 


tween two. 


the deceaſe of his wife, dying without ſue by him, to pay bis —— a 
ſiſter June Daniell the intereſt of 1, 000 l. out of the ſtock during perſons or | 


the whole to 


| her natural Hfe; and after her decea ſe the principal or produce of 1 4 


the ſaid 2,000/. to be paid to her two ſons James Daniel! and jt: 2 
' Francis Daniell, ſhare and ſhare alike; to their own proper uſe for r 


of diviſion. 


9 # 


| ever; in caſe they ſhould-be: at the time of their mother's 
deceaſe: but, in caſe either of them ſhoild die before their ſaid 
mother, then the whole principal or produce of the ſaid 1, 00. 0 
to be paid to the ſurvivor of them for his on proper uſe and be- 70 
boof for ever; and alſo to pay his ſiſter Margaret Sunderland the 
intereſt of 300 l. out of the ſaid ſtock during her natural life; | 8 
her receipt to be a diſcharge for the ſame, without the control of ' 
her huſband; and the principal or produce thereof after het de- 

ceaſe to be paid to her child or children, if more than one; ſhare 

and ſhare alike; and alſo to pay his brother Henry) Mantell the 

intereſt of 200l. for life; and the principal to his children, io: the 

ame manner: bat in caſe Margaret Sunderland and Henry Man- 

bell ſhould die: leaving no iſſue, then to pay the intereſt of the 

3ool. and 200/. to his ſiſter Fane Daniell for life; and after her 
deceaſe the principal or produce of the ſaid 300 l. and 2001. to her 
children ſhare and ſhare alike for their own uſe for ever: if only 

Wl to. the. one; and farther e . he was poſſeſſed of 
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5 101 W e Liv 20. 176% be gave Wen ab n ud, 


5 tees 1994, part theregf, and the reſidue of the ſaid Rock, he gave 
to his ſaid truſtees and their heirs; in truſt ig pay his mother 


Jane Mantell the intereſt of bool. ſtock, part of the ſaid ſtock, 


———— 


during her natural life; and aſe to pay the ſaid 600“. 


to bis ſald ſiſter Jane Daniell; and as to the reſt of his ſaid ſtock, 


mm truft föt bis truffees to pay the intereſt, dividends, or produce, 
to his wife Mary Mantel during her Hfe; and after her deceaſe 
to his children, to be equally divided between them : but if only 


one child, then the Whole to ſuch child, or to ſuch child or 


r Nase ee f 


| children as ſhe may be with child of, and horn after his deceaſe: 
but in caſe his wife ſhall leave. no child or children of his at her 


deceaſe living, ten to pay the intereſt'of 400 /., part of the ſaid 
ſtock, to his fiſter Margaret Sunderland during her we) and after 


her deceaſe the ſaid 40941 to be paid to her child or children, 
ſhare, and ſhare alike, if more than one; and to pay 3 intereſt 
of , other part of the fat; ſtock,” 40 his ſiſter Jane Danieli | 


©...» Outing her life; ang aftet her deceaſe the ſaid: 1000. to-be paid 
dana between her ſaid two ſons James and Francis Daniell, or 
OS. whole to the ſurvixor of them; dec 
3 ſaid mo 


eclaring' his will, that as the 
es are in the Eaſt India Stock or Bank Stock, and to 


avoid diſpute, thofe legacies and truſt of payments on the diviſion 


his fiſter 7 
| nuities of 1760 upon the condition following; that his intent and 
meaning was, that the ſaid 200 J. ſhould: be appropriated to the 
_ uſe of ber youngeſt ſon Francis, to put him apprentic 
rade as bis mother ſhould judge proper; and directed, that his 

ſaid money ſhould not be paid till the time of his being put out 
apprentice or to a clerkſhip: but ſhould he die be 
| out apprentice, in that eaſe the teſtator gave the faid ſum of 2001. 
in equab ſhares to bis ſaid ſiſters Fane mag and e Sun- 


2 of 33 are to; be paid i in fuch proportion more or leſs in the hundred 
pounds as the faid Stoc 


2 


s ſhall at mat time ara He . 
Gre executors. 1 


HE Nr and bis ſiſter 
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Dy a edle, ene 26th of 9 8 N the ities; gave 
Daniell a00 l, to be paid out of his 4 per cent. an- 


to ſuch 


Ire being put 
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The RFI ate 0 80. His wife had no chudten 57 hit. 
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| She mired Tomas patents 1 8; and died in 1799. 


V4 


. JF $a 


Margaret anacriana | Ke of Mary Coioy ; hay er. 
had any ius, Jans Daniell alſo died. 3 in the lif e of Mary folly 
Jane Daniell and Francis Daniel were her two on clyldr, en, 
Francis died in 1793 inteſtate, after- the death of his * 


ting ws * his wider * aiminiſiencix, - - ci 


The bill was » filed —— Jo Dori, and. Robert Hubble 1 22 | 


5 Marg Colby, againſt the repreſentatives of Thomas Colby, the 
ſurviving truſtee, and Anne Daniell; praying . transfer to Hubble, 
as. executor of Mary Colby, of wee, 3 ber cent. Reduced Annui- 
dies, (the ftook having been reduced by act of Parliament) part of 
the ſaid: 1,4000. Stock, and the diyidends acerued ſince the death 


1895, 
— — 
. 


Dorfer! 5 


+ 


2 Colby; a transfer of the 1,000, 3 per cent, Reduced A. 5 


of Mary Cone or, in.caſe Francis Daniell tock a yeſted intereſt. 
in ons moiety, then a transfer of ane mgjety to the defendans 
1 who ioffting, that ber boſbogg, 1 e * 
, claimed $904. of. Ss i 463 had 3.74 4 ; 


T0 HR l ; 92 . | M 4 im 25 
Aqueſtion Haggeſted, that the 200 l 0 af in the ref 
duc, ns ginen up by eee 1 il e 4001 
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Afr. Remilly and Mr. Phillimore for the plaintifi—The only 


[the words or the whole to the ſurvivor of them,” 


—— ——— 


. 


vader which the plaintiff Daniell claims, is the ſurvivor at the 
death. The teſtator ſpeaks of the death of Jane Daniell as hap- 


pening after the death of his wife and if both are not living, then 


be GR o the e of them at that time, at which it was 
ö acl not beiug given after the diſpo- 
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Stock Fraheir Duniell havitig ſurvĩbed is motliet was equally en- 
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les Vid wis brother. The beſt mee f canſtruing that part of = 


ie wil, is to lock to other parts, te ſee What was meant hy the 

. ey fardivor?”” He Mesut, that; if weicher ſhouldidie in the 

m of ths ſncttiery both KHivild be equi his 
ch Aﬀe öf the mother, dis rep 
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ities to the plaintiff Daniell, and the dividends. ſince the death 
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-: ſecuring to 
' ſome cte- 
ditors, who 

had executed 

:a deed of 
0 eee 


„ greater ad- 


vantage than 
the other cre- 
ditors would 
have under 

the deed, and 
without their 


knowledge, 
. cannot be 
Y iS 


ran 


muſt find. upon ren There is no W why Kite "A 
ſhould go to theſe young mem in oy other" way than the Prior 
ſum of 1, 860. SON? pt — 1 | 1550 WA. | i W . 

The Maſter * Ry Rolls —There Ai no n n e 

. Firſt the 400 l. 1s clearly undiſpoſed of. As to the 
Jo the only queſtion is, to what” Peri the ſurvivorſhip re. 
lates. There can be no doubt upon that; when we ſee the limi- 
| tations, firſt to the widow for life, then "to the children: if no 
child, then to Mrs. Daniell for life ; then equally between her two 
| ſons, or the Whole to the ſurvivor of them. It is clear, he meant 
the ſurvivor at the time of the diviſion.” He did not conceive, 
that would take place, ti till both his wife and Mrs. Daniell were 
dead. He conceived, the deaths would happen in the order of 
'& Umitatious. The mode, in which he diſpoſes of the other 
firm confirms, inſtead of oppoſing, this conſtruction ; ſhewing, that 
ile period of diviſion. was the period, at which he intended it to 

_ weſt. He had the ſame. meaning as to this fund. He, who is 
__ when the diviſion 1 is to. take place, takes the whole of the 


capital; which muſt be transferred accordingly; to the plaintiff 


Pauli, and the HAWK Bank Annuities e be transferred to 
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To. February 1996 e , bankruptcy. iſſued; againſt 


þ 1. illiom-Stadhe:i Afterwards a propoſal being made for.s = 


poſition at 87. in the pound, by a deed, dated:the goth. of April 
I _ rn the be and that Stock had propoſed, and 


oa, of, 8x,2in the 

d in full diſcharge fith 6 cir id Lace debtg, andiin co % 

> [theotof had gi to releaſe and GOP Sh. 11 is 

heirs, executors, and adminiſtrators, | Star and 2 91 ects, of 1 5 and 

from the debts ſo to them dye and owing from bien, and alſo to join 

in a petition for. ſuperſeding the Commiſſion,: and} that Stock bad 

3 the Ms of the dee emed bis cpecſitgrs ihres 8 Pre promi- 
if dun, fal pe 75 
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Cr 4s e Jie. it A Wille that 5 eonfileration” of the 100 0% 2M 
N the 'faid creditors for themſelves! and partners did releaſe = 1 
to Stock, his heirs executors, and adminiſtrators, all actions * 3 i 
canſes of action they: 'ever had, or could or might' thereafter have, 1 
for any cauſe or thing previous to the date of the faid Commiſ- 

ſion; and for the conſiderations aforeſaid the ſaid creditors re- 

finquiſhet and gave up to "Stock, his executors, adminiſtrators, and 

aſſigns, all and ſingular” the ſtock i in trade, houſehold goods, „ 


book debts, and "other debe and ume Yah bl due,” "IE. or 


* 


1 * * 


| all bonds, bills, notes, 1 other ſecurities for the Hams, ud all = 
het the eftate and effects Whatſosver, of Stock, whereof | = 0 1 
wherein ie br” any perſon or perſons in. truſt for him or for his 1 
uſe was or re felled, poſſeſſed, or intereſted, : on the day of the 
date of the Commiſfion, or uppen any day (aver: and all benefit and 
advantage whatſoever, to be made, had, or derived, thereby and 
therefrom; with à covenant to join in a petition to ſuperſede the 

Cominiſſen; and a proviſo, that Stock would indemnify the al- 

fignees and hie creditors NO" all n Oe. N c4-2y the me f 
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At dhe date of dent of + comp6 erupt 
debted to Maceſon to the amount. of POWs 4s. hea ws _- 
given him bills and notes for · ſecuring part, vix. 1, 0%. 54. Fd. 
Mateſom proved and received a dividend of 8 5. under the deed 
upon. the whole ſum of 2,221.4. 194. -[Afterwards, he received 
20. in the pound upon one of the bills, and different ſums upon 
the others 3 And as: he inſiſted upon retaining to the-extent of 12. 
in the pound, the Commiſſion having been ſuperſeded, Stock. 
brought an action againſt him for the amount of that dividend; 

"hol he-recovered.; a 66 1900 trials Was n 

JJ; 6) $5002, 071 7 hoes Rs. n TY 

The bill was filed by Ae praying an PE to day 
1 proceedings! in that action; and th. an agreement mentioned i in 
we bill mligtit be declared binding, and be carried into execution. 

The bill Rated the agrbement, dated the agd of May 1796, and 

Igned by "Mawjon- and four other creditors reciting! the deed of | 

<compaſir tien, as bearing) even date be ang ng" . +. ola 
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to i 4 . notes for the comp tion i was: ** 
that the holders of ſuch bills and notes as were chen become due, 
and were fully paid, fhould deduQ che amount of ſuch bills and 
notes from their reſpeQive debts, and receive the tompoſition only 
upon the reſidue; and that the holders of ſuch: bills and notes as 
were not then due, or not then fully paid, ſhould give an under- 
| taking. to refund. 85. in the pound upon the amount of ſuch bills 
and notes as ſhould. be afterwards reſpectively paid in full, ſo ſoon 
as the ſame ſhould be received; and that no bills or notes ſhould 
be nee without Se conſent ms two. of the fureties, 


5 ea? 


"It 5 N ns | 
8 ind Stock 1 was not A 


For the plaimiff 5 It. was © 
party to the agreement, the inſtructions were given in his oy 
ſence and hearing; and with his conſent. and approbation, The 5 
agreement was prepared by the attorney, who ſued out the Com- 


| 1 miſſion, and ee the 3 and. dab arte wy: the plinif 


EY 1. was. 1 to beer even Woe ith as Sadr . 5 
blank left for the date was afterwards, but before che ſigning, fil- 
. ed up, but by miſtake dated in May, inſtead of April, 1796: but 
it was underſtood, that the whole conſtituted but one tranſaction; 
and the agreement was confi dered as incorporated in, and explana - 
tory of, the deed. The plaintiff compounded one of the bills with 
tthe conſent of two of the ſureties and of Stocb. The ſureties 
withheld the notes for the compoſition for ſeveral months in con- 
| ſequence of tlie bill holders refuſing to ſigu ſuch agreement. The 
plaintiff received the amount of ſome of the bills; and == ac- 
ee to ag . r ep — in AE N Ne —_— i 
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me - 77 ai proved the vgreemern, Nr.; nen nk in 
Moy. 1796 «William . Wallis came with Stoch to the plaintiff; and 

produted ſome deeds aud papers. The! plaintiff faid;'it would 
take a long time to read them; and would not ſign them without 
| reading; z though preſſed: but Mullis ſaying, he would not call 
again, and the Commiſſion muſt be procteded in, and Stock Saying, 
; he and his family would be ruined, if the plaintiff did not fign, 
the plaintiff aſked Wallic, whether, in caſe he ſhould: ſign, be 
Would ſtand exactly in the fame ſituation as if the Commiſſion 
ihad I on. 3 * ez, moſt afluredly,” pon 


* 
fr, 


n Lf N . . 
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5 — a; Thancery.” 1 55 1 
an the bie Gened ; expreſſing, that he did fog relyin | 


the bien to ary * Yr and me 8 To Tree 


The defendant by bis 1 FEY to _ ben . bis 1 
ledge and belief, chat any ſuch bills, notes, Cc. particularly of the 


on that. Stoch frequently applied to the a gs e apo | 


plaintiff's, were not due at the date of the bankruptcy ; and be- 


| heves, they were due at the date of the deed ; thou i Gr ae : 


not fully paid, He has heard, that the agreement of the 23d of 


May was entered into; but denies, that ſuch. agreement was pre- 


pared, or entered into, or ſigned, at the inſtance or requeſt of the 5 


defendant 3 or, that he was privy to ſuch agreement. He denies, 
that it was the general intention, that the bill. holders ſhould re- 


tain” the bills, and pay the 8s. c.; and that it was underfiood 
by him or his ſureties, or, as he knows, by his attorney ; ſtaring, 5 


that the other bill holders delivered up their bills, Sc. He ad- 


mits the receipt of one of the bills by the plaintiff, the payment of 


9% in the pound, and the receipt given by his ſhopman ; and that 


it was with 85 privity, but not with any intention of ratifying the 
agreement; but by the advice of the attorney; who deſired the 
defendant to take any thing he could get as an acknowledgement. 


He denied, that it was the intention of the deed, chat the bill 


| holders ſhould be in the ſame ſituation as if the Commiſſion had | 
gone on; or that the: CR was e in . 5 
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* Law A formerly had ſome doubt, whether the caſe was proper- 


beſt conſidetation I am clearly of opinion, tat under the circum- 
ances diſeloſed to the Court of: Lam that judgment was right. 


me eite, having ben fully argued hy bit, Bi) and Mr. 


ö Fuly 18. : 


If derided: but that opinion way. haſtily formed ; for upon the 


Le aße did not bring before that Court a great variety of cir- 


nſtandes, that have appeared in this cauſe. The exiſtenc 
* . 5 Ss 1 8 . the 
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BM 304 ; Caſes in Chaney: - 
15801. Wil the circuraſtances- of the conduct of Sock, altege 
I war by this bill to have taken place, which could” have raiſed in the 
}F = wie. - contemplation of that. Court any queſtion upon the equity, which 
in an action for money had and received might have formed 2 
ground of gefence, were not diſcloſed: but the ſimple queſtion 
Was, whether the effect of the deed of compoſition was ſuch, that 
Stoel had a right after the execution -of that deed to recover. 
This bill does not proceed upon any ground alleging, that that 
deciſion was wrong. 1 think, it was right, upon the following 
grounds: ft, that there was a Commiſſion, of bankrupt taken out 
""=_”m_ Stock, that produced proof of debts for creditors of diffe- 
rent deſcriptions: creditors, :who held no pills creditors, who 
held: bills; and ereditors of the deſcription. of Mawfon, holding 
| N bills: fer part of their demands, and not for the reſidue. Under 
 . thoſe eircumſtances the bankrupt ſeems to have been anxious to 
have the Commiſſion ſuperſeded; and he propoſes, according to 
_ caſe in the Court of Common Pleas, and without reference to 
the additional cireumſtances before this Court, a deed of compo- 
1 | fition. The creditors ſign the deed; and give him a full dif- 
=” charge from all their.demands ; releaſing. him and his eſtate en- 
=_ rely as againſt all; their demands; and they agree to aſſign all 
his eſtate to him, and to aſſign over all their ſecurities; and I 
maentien it, becauſe I do not think, the word“ bills, as it ſtands 
= in that part of the deed, has the ſenſe the Court of Common Pleas 
put upon it; for the words are © due and owing . to him; and 
theſe bills are for N due and oning row. . 


>» bool e ee hs 
TE 18 impollble to Oh 10 bill ae boch with "proce to * 
bankrupt himſelf and the other creditors, could have a right to re- 
ceive more than 8. in the pound. The bill holders are of two de- 
ſeriptions: 1ſt, holders of bills, upon which the bankrupt would be 
3 primarily liable, and bound to indemnify the other perſons, whoſe 
2 5 names are upon the bills; and others, holding bills, under which, 
me though he is liable, other perſons are primarily liable, and bound 
to indemnify him. As to the firſt claſs, where bills drawn for the 
accommedation of the bankrupt. were accepted, or, where he was 
the acceptor with effects, and liable to indemnify; all the other 
perſons, the neceſſury conſequence of this operating as a releaſe 
would be, that, when the bankrupt paid 87. in the pound, if the 
boden went to the LPT. we the n 8 eee 


of g y 1 0 
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"aww m che antety. 


| * * 127% though the holders had. given a him. 4 7 7 
charge in full, and ſo as to make him a new man,; that acceptor 


paying the 125. in the pound would have had an-unanſwerable 
demand apainſt the bankrupt for that: 125. bh herefore againſt | the. 


—— 
Mawson. 
„ 
STOCK. 


5 fuith of that tranſaction that demand: is brought down upon the : 


bankrupt when the diſcharge was given for. 205. It has been 
held inbaitkruptcy, that after a voluntary diſcharge from the 
whole debt by agreement, U do not mean by an Inſolvent debtor's 
Ac), the creditor” cannot make uſe of a ſecurity he has againſt 
third perſons where the effect would be to ſet up again, though 
An another form, arid in the ſhape of the demand of another per- 
| - ſong the bankrupt's Jiability. This would not hold, where the 
bankrupt was not primarily liable. Where the bankrupt is 
_ drawer, and the acceptance is upon the credit of effects in the 
hands of the acceptor, the general effect of a releaſe of the drawer 
vould not releaſe the acceptor; for it would be pro tunto relieving 
the acceptor, and no prejudice to him whatſoever. The queſtion 
ben would be, not, whether the acceptor might ſay, the holder 
 fhould Hot recover againſt him, but, whether the drawer having 
paid 85, might not ſay to the acceptor, You' ſhall not pay ex- 
cept for "ay: benefit. Upon that view the obſervation is juſt; 


Held a7 
bankruptcy, 


that after 


voluntary 
diſcharge by 


agreement 


the creditor 
cannot make 


uſe of a ſe- 


'"Curity againſt 
| . 


where the 


effect would 
be to make 


the party 
diſcharged 


again liable, 


though in 


another form Ml 


and in the 
ſhape of the 
demand ef 


another 


perſon, 


when it is aid, they aſſigned all his eſtate to him. Then it 
comes to this queſtion: Can you in an action ſo mixed, contain 


ing ſo many different equities, ſay, one thing; 


was meant as to one 


bill holder, and ſomething very diſſerent as to andther? There 16 


nothing in the inſtrument, ſhewing, ſuch a diſfinction was in- 


tended and I think, it was not. That is one of the inconveni- 


ences ariſing from the doctrine, that ycu may ſet up in anſwer to 


the objection for want of notice to the drawer, that there were 


no effects in the hands of the acceptor. There never was a ae 


fon, Wich a view to public policy, mere miſchie vous. Upe 


that doQrine-a great part, if not the whole, of the miſchief of ac- 
commodation paper, ſhort in its conſequences only of the miſchief, 


that would nor n n at da day to o 
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re it, is founded. 
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- Under theſe a, L think, the deeiGon at law is rok, 


It was 'objeQed; that, if fo, there is no ground, for relief in this : 


Courts becauſe the caſe \ ſtated by the bill would have formed a 
If che caſe made by che bill could' be made out i in 
point of 0 l think, it would be a ae at law. The action 


defence at law. - 


3 Ces in chentty. 5 
1801. * * money "has and received, founded upon the 1 
Fer, title to receive; and therefore deſeated by the equitable title to 

— retain, If this caſe had been proved. at law, I do-not ſee, how 
N the plaintiff could have recovered, The caſe inſiſted upon at law 
| was; that the intention of all parties was, that, let the conſequence 
da the bankrupt and the other creditors be what it might, the dill 
YL Sa | holders ſhould be left in poſſeſſion of a right to work out Pay- 
ment of 206. in the pound; that it was generally prderſioo by 
all the ereditors; and therefore a fraud upon none ; and, if not 
1 generally known, the plaintiff at law had ſtated to Mawſon what 
waouaas tantamount to a declaration, that ſuch was the intention; 
and that he executed the inſtruments under the confidence created 
A by the aſſertion, that the conſequence of his executing them at 
dee deſire of Stock would be, that he would be able to recover 
1 N againſt all the bill holders, until he ſhould be fatisfied 20. in the 
. pound: therefore ig equity Stock is bound to make good that 
eg Song repreſentation ; "and the deed in equity ſhould be read accordingly ; 
Ea a and therefore it was. againſt conſgience, that he ſhould recover 
contrary to that; and that he ſhould be heard to ſay, the deed 
had a different effect from his repreſentation.” But the propoſi- 
tion, ſo ſtated, embraces two fads: 1k, Whakly: Sibok made any 
repreſentation, upon which Muuſbm proceeded: a2dly, Whether | 
it was a repreſentation, that entitles. Mawſon to ſay all he has 
| now ſuggeſted q; nor only, that it was intended by Sari and Mow- 
Jon; but that Are undertook. to aſſure Mawſon, he might at 
h em it, as if all the creditors knew it. I expreſs it ſo; for it is 
impoſſible to deny; that, here a large body of ereditors, partly 
couſiſting of bill-hotders, having a right to apply, ndt only to the 
common debtor, but alſo to others, all enter intò a deed of compo- | 
ſitidn, by which all on che luce of it accept 8 4 in the pound 1 in 
b ablolate diſcharge of their demands, it is nt competent to a par. 
ticular deſcription of creditors/to'go into another room, and ſay, 
that with the debter they make u freſh agreement for their bene- 
fit; that, though they have abſolutely" diſcharged him in the pre- 
= ſence of the others, yet by the ſeparate agreement they will hold 
wi ſo engsged to them, that they ſhall-roceive 20s. inthe pound; 
= and (6 to bring upon him the cfuittis of others; from whom they 
| receive 1 though che ether creditors think Him abſolurdy 
S  . - a_ ol ' * a ag. 1 55 2 e, | 
| 3 „ 9 hs M1190 1 95810 poo 


Cubes in chantety. 


W 15 * potions : a fraud upon third . eee 
bas been _— __ 1 the debtor. 80 Hae 1970048 
ti 2350 "$i PE 1. „ 11 14677 
If it . 5 Fai 4 5 ws Few not appear, e other 
e knew of it, it is very difficult either in law or equity to 
ſuſtain the caſe of the plaintiff. It is to be obſerved, this is not a 
deed, attaching upon a man untouched by any proceſs at law, 
but upon a man at that moment under a Commiſſion of bankrupt. 
The caſe. muſt be conſidered with regard to all the circumſtances 
attaching upon that, ſituation. Upon the anſwer it appears, the 


trabſation/ was in April and May ; and the Commiſſion-was not 


ſuperſeded till November. The petitioning creditor was one ff 
theſe bill holders. That creditor could not poſſibly agree to 
ſuperſede the Commiſſion, taking more upon his debt than 9 


other creditor; 3 Whatever his ſecurity Was. Alſo, i a ereditor, 4 | 
his demand by any. perſon, | 
whoſe name was upon the bill, and who would have a right to 
ay; be had paid as ſurety of the bankrupr, that creditor might 
| ; defiring,” that the proof "ould not-be firuck 
ont, but-ſhould: eat in truſt for his benefit. Theſe circum- 
ſtanees were not ſufficiently attended to. It was abſolutely in- 


bill holder, had been paid part 0 


come at any tim. 


cumbent upon the bill. holder to make out, that there was ſuc L 
in agreement, not omy between him and the bankrupt, but be⸗ 


tween the bankropt and all the creditors; and all the Judges go 
upon this; that unleſs all the other {Rides knew of i it, it would 


be 2 fraud; and then — + could ot retain" w 
ceived +. theſe bills.” FD HTO e eee (97 
WE ck SD 2.545 10 %%/ͤͤ Ä m w . 


be fd, charged in the bill, W the tente of the am 
t ſuch of the creditors,” who were bill holders, 

mould be put in the ſame ſituation, as if the Commiſfion had pro- pt 

ceeded, is a fact, of which the deed is 16 far from being evidence, 


to dhe dell was, th: 


hat it is evidence te the contraty; and” chere is no evidenc 


eodkiiiiphthe wakfictch tt tine Ber ih hders e the Enow- 
ledge of the other ereditors; muck lefs, connecting it as the effect : 
of their-ifitention; that the biff bolders mould have that advantage. 


Such by his anſwer ſays, it was not the intention; and he carries 
his denial 0 4 length} that ſurpriſes me, Salſtietiog the evidence, 


He" wut have known, "as 1 am fatisfied bis fureties knew, that 


wwe vll holders to thar'effe@t, "AF 


, ISN an 8 with t 


„ 


- 


E by any means. It is incumbent upon the plaintiff diſtinQly to 
prove, that ſuch was the intention of the other creditors; when 
it is diſtinctly denied by the anſwer. It is clear, the deed and 


Caſes in L Chancery... 


5 ne was prepared without his knowledge; and thereby 
a demand was raiſed againſt him, which the bill holders would 


| not have had under the releaſe itſelf, that was an act, that could 
not be done without a ſpecial authority from him or Tubſequent 


approbation. But ſtill if the general creditors did not know that 
tranſaQion, and did not mean, that the deed: ſhould operate one 


way as to them, and another way as to the other creditors, che 


policy of the law will reach the tranſaction; whatever the inten. 


tion of Stock might be; unleſs there was a diſtinct undertaking, 


if ſuch a thing could be, that no queſtion upon the policy of the 
law could ever ariſe; and there might be, I think, chat diſtind 


undertaking ; which would have bound him ſo that he ſhould 
not-ſay, the other creditors did 'not know the tranſaQion, and had 
not ſuch intention. But the evidence does not amount to that 


the agreement were intended to bear even date, and were pre- 


oy pared together; a circumſtance; that induces. me to believe, the 


.0 


creditors. did not know this; for then the tranſl! Con, if fair, 


ought to be by « one deed; and it could not be fair to leave theſe 


| mugler Ben e 10 em 


creditors the chance of getting 205. in the pound; the conſe - 


quence of which would be, that Stock would not be diſcharged. 
Suppoſe, the plaintiff had read the inſtruments, and had collected 


1 aſſurance from them, that he was to ſtand in the ſame ſituation 
as if the Commiſſion was to go on: ſtill, if he acted upon that 


aſſurance, ſo collected by himſelf, he could not have held the 
benefit of that bargain; unleſs the other creditors knew he had 


acquired it. Upon Hogarth's: evidence it may be aſked, bow 


could J Stock be totally ruined, if Mawſon did not ſign the writing 


upon that day; unleſs there was ſomething more in it tban what 
: Stack: ſays ? It is impoſſible, that the queſtion he ſtates afterwards 


could have been aſked, unleſs conſequential upon previous com- 
1 * m 1 Ak. to be done. was to 
{3 he evidence, 


h ele 


Th 3 it as. high. 28; you ho COMES: B e - that Ma uuſon 


wiſhed to have an aſſurance, that the deed would, place him in the 
ſame ſituation, as if the Commiſſion; was not ſuperſeded. I am 


Willing to go the length, though there i is but one witneſs, againlt 


the anſwer, of ſaying, mat n is mes N in = circum; 
4 ſtances 
841 oh = Ex 


4 | {3 > 


* COTE me not to ene ah Defendant; a0 10 ke 


dit, that Mallis did with his privity give the aſſurance to the ex- 
tent mentioned in the depoſition : but the queſtion reſults, - -whe- 


prove, that he was acquiring theſe benefits for himſelf with the 
. of the — creültors. g 52 chat EL has e failed.” . 


f by * * * i Ps « - — 5 N - , [ * - *g . 


| ſes P 
- Wich this view of the cafe I am of opinion, that upon the po- 
Rey of the law this bill cannot ſucceed, 


it; that the ground of my judgment may be underſtood. The 
defendant upon the equity ariſing out of the ſituation of the other 


and the plaintiff, has a right to ſay, the plaintiff cannot ſucceed 
in this bill. 


nefted with al the e evidence, 1 190 not diſmiſs | it with cots. 6 
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BY. 1 of e previous to 3 e o&f Name 
nald Pole and Ann Buller, dated the 26th of April 17; 1; the 
fortune of Ann Buller, conſiſting of ſeveral; funds, Amounting in, 
the whole, to 3:500/., were directed to be paid to truſtees ; and 
Reginald Pole covenanted with the truſtees to do all acts for em- 
powering them to receive the ſaid monies ; upon truſt to inveſt 
the ſame 1 in lands of inheritance, to be ſettled. to the uſe of Regi- 
nald Pole for life, without impeachment of waſte z remainder to. 
Ann Buller for life; and after. their deceaſes to the uſe of all and 
every ſuch chilg or children as they ſhould haye, i in ſuch: ſhares 
and proportions, and at ſuch. times, and under ſuch reſtrictions, 
| 28 Reginald | Pole ſhould appoint by deed or will; 3 and for want 
of his appointment, according to the appointment of. Ann, Buller, 
ſurvising kim; and, in default of appointment, then to and 
1 al and every ſuch child and children and, = (heir | heirs, 
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creditors, not founded upon any thing righteous a8 between Wh. 


Though I diſmiſs the bill, yet upon the anſwer, con- | 
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ther theſe creditors can take the benefit of a ſeparate agreement ; 995 
the plaintiff not proving, though loudly called upon by what is 
put in iſſue and what paſſed in the Court of Common Pleas to 


1 have gone fully into 


In a caſe 


1 
/ ' 296; 

+ — " © 
both of elec, a 

; 3 

Ot e l 

EC f 4 

p 0X7 
in 1 
Y | | 


tion and ſa- 
tis faction by 
the will of a 


parent as to 


two ſubjects 
of claim by 
hs younger 


children un- ail 


der a ſettle. 
ment a caſe 


of election 
was raiſed as 


to a third 


ſubje&, Rock 


veſted in 


truſtees, upon 


the conſtruc. 
tion of the 
will, 

bY 'y | 
- queſtion, - 
whether evi- 


deace, vis, 


a ſchedule 
written 


— 
e * 


0 «hey been * _ will could be admitted, was not decided. : 1 


1801. 
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and was, e Feb his own TOY! 


8 in Chancery. N 
equally 8 them, ſhore, and bare alike; 38 4cnants in tos 
mon, and not as joint tenants; in caſe there ſſibuld be more than 

one; and in caſe were * = no BG La als * e 


A 20916360 5; 3 


The PAY of. des part. Ct: 7 8 ak one of t truſt 
ate which was paid-to the truſtees, was laid out in the purchaſe 
of the manor of Cotlezgh ; which was conveyed. to. the uſes of the 
ſettlement; and the remainder of that ſum, after defraying the 
expences, Was received by Reginald Pole. Ann Pole died in 
1758. The iſſue of the marriage was five children. Another 
part of the funds, to the amount of 1, 00010, was paid to the truſ. 
tees upon. the 24th of March 1761, and was inveſted in their 
names in 10230. 125. 10d. 4 fer cent. Conſolidated Annuities, 
"The ſum. of 1,3851. 144. 33 2d, all, that was received upon the 
remaining truſt funds, was received. in 1 i Of by . Pale 


ff 


* 
ak "I fy * 


| Reginald Pol: by his 1610 Ont 5 1 of I 1750 after 
deveral ſpecific legacies, and giving his chambers in the Temple to 
his eldeſt ſon Reginald, gave Mary Collins an arinuiry of 61. for 
life; for the payment of which he charged all his eſtate and ef- 
fects both real and perſonal. Then reciting, that his aunt Haw- 
Lins had promiſed to give him 2, 00 l., of which ſum ſhe had al- 
= advanced him 1,c001., in aſſured confidence, that ſhe would 
| full the faid promiſe, he gave his daughter Aus 2,000 J. and to 
bis daughter Sarah 2,0007., to be paid at the age 'of twenty-one, 


byes or marriage, provided with the confent of his executors and their 


nts; if without co aſcnt, be revoked the legacy 3 and gave the 


dame equally among all his other children, ſhare and ſhare alike. 
He gave his fon Charles Morice 2 ,cool., when twenty. one; and 


to bis ſon Edu ard 1,0007., when' twenty-one; aſſigning the rea- 


wk of tlie difference, that bis aunt Hawkins tad lately aſſured 
e Wb the'r; 0000. remaining, before mentioned as unpaid, the | 
had by wil given to Edward; and had alſo obliged him (the 


99 2 ee to promiſe i in writing to give the ſaid 1, 000, if! it came 
| 9 bis polſeſhon, to bis faid ſon; direQing | it accordingly to be 
op oy; paid in that event to bis fad fon. i The maintenance and educa- 
e tion of bis children during their minority he directed to be taken 
from the whole produce "of his real and perſonal eſtate ; ; always 


5 9 * expences did * the growing . 
He 
Fan 72 6 N . | 15 


— in „ben, . 
Ye al mn Uretutors to RAT, if they k "Te thts 
chatte in the YOnyle, Ad als, if meceffary, the tant of Cor- 

Kb, and to wpply the produte dating bis Ton Repirald's mi- 1 
 «nority to any uſe er purpoſe they mould judge would be for his wl. i 
benefit and advantage; und he etapowered them ro lay ont any part 
of his laid younger Tone” refpeRive fortunes duriug their reſpective 
minorities to any uſe vr purpoſe for their reſpective benefit and 
advantage. All the reſidue of his eftate and effects both real and 
_ perſonal not befbev deviſed, after -payment of his debrs and jega- 
"mM be * 52 1 to 1 bis eldeſt ſon. 
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1 bm of the will Was a 070 dated the 2oth . 

of September 1767, that one of the ſums of 1,000/. before men- — 
tioned, given to bis daughter Sarah, was the 1,c00/, formerly re- , 3 | 
<= of bis aunt . at her — 115255 boy him to bis 1 


* 
0 0 * 7 1 


The ee ent in the will to hie been pro- 
miſed by the teſtator's aunt, was paid to him in his life. He died 
in November 1769, not having made any appoitttmetit. The bill 
was filed by Edward Polz; praying, that the plaintiff may be de- 

clared entitled to one fifth part of the ſaid eſtate and effects, and an 
account of the rents and profits received by, the defendant hr 
Pole Carew, the eldeſt ſon, Oc. ws 3 


8 7 7 7 
r% " 3 


The anſwer, which v was not debitel to, ſtated, that at the Ek 
'of the teſtator the ſum of 1,02 87, 22s. 104, 4 per cent. Annuities 
was ſtanding in the names of the truſtees : but except that fund 
and the manor of Cotleigh they had no other part of the truſt pro- 
perty: the reſt having been received by the teftator, and mixed 
with his own property. Among the papers of the teſtator Was 
found a ſchedule or eſlimate of the ſtate of his perſonal property | 
down to the 4th of September 1769, written by the teſtatcr. The 
he only part of his perſonal property not mentioned | in that ſchedule 
was the furniture of his houſe. Beſides the eſtates mentioned i in 
his will he had a teriement for the lives of himſelf and the plain- 
tiff, producing: ſomething leſs than 297. a year ; and. three. farms 
were ſettled after the marriage upon. bim and his wife and their 
Ive, it in the ſane manner as by the other ſettlement; 3 and-for want 
of ſuch Iffue, or an appointment by the teftator, to him and his 
IO ey, . „ | heirs, 


* x 


; kites: | "The cnforer infited, that the pi FAN to Uilpole FI 
All the truſt property; as the manor of Cotleigh Was by the will 
| ſpecifically given to the defendant; and as he had not aſſets to 
anſwer the legacies of 2,000/, each to his four younger children 
| without the application - of his truſt funds; and the ſaid legacies | 


appear calculated upon the Property in the e which com- 


* the lock and ihe ſum-of 1,385 . 1 8 N 


rue ſhedule refered to by: the anſwer began thus: ” 8 


* 


6 This'i is ; not to be OP? to my will; being rde 5 


'« for giving. in one view o wy executore the . of wy ſe- 


IST 4 
wh L x 3 . * 


1 1 Then is ſtating ſeveral ſeeurities, bonds, notes, mortgages, 


Oc. came this entry: Stock in my truſtees names, Philip Roſh. 
leigb and Fobn Buller in 4 per cent. Conſols, coſt 1, 00. at 
C71 "97 three-e "by one 5 bi nt 1,02 5h. 1 2. 10 4.5 19 


Aber, under the 48 24th 2 1 176g » were «the falling 
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Other entries followed ; and the 1 date x was. the 4 of Sep- 


rember 1 1769. 


M. M agel, Mr. . and Mr. Stanly, 9, = Plain- 


1 Under the effect of this paper, found among the teſtator's 
papers, but not proved as part of his will, it is contended, that the 
teſtator meant to diſpoſe of the whole of the truſt property. The 


teſtator gives his executors power to ſell the manor of Cotleigh; 


| and it cannot be diſputed, that he acted upon that as his own; 


and a diſtinct intention appears in the will, that his eldeſt ſon 


| ſhould have the benefit of that. With reſpect to the 4 per ceni. 
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| Annuities, ſtanding in the names of his truſtees at his death, it 
does not appear, that he had that fund in contemplation. | There 
: bs; no > caſe of election, where | it does not appear wm the face of 


the 
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Caſes: in cheater. 8 


ff 


the vil that the teſtator meant to diſpoſe of that property, out of 
- which the claim was made, as his own, / There i 18 nothing of that 


fort in this will. If this ſchedule is to be taken into conſideration, 
be does conſider that fund as part of his property: but the ſche- 


dule cannot be looked at. It could not be proved as teſtamen- 
ray} for at the beginning he directs, that it ſhall not be annexed 
to his will. It cannot be read as any evidence by way of addi- 
tion to the will, and to ſhew the effect of it, ſo as to raiſe a caſe 
of election as to this part of the truſt fund. The claim of the de- 
fendant muſt be under the reſiduary bequeſt. The natural i import ; 


of the words is only what was his property, It has been decided, 


hat mere general words, without reference to a power, cannot 
apply to the ſubject of that power (a). To take this paper into 


conſideration would be introducing evidence in a way, in which 

it never has been permitted, and, contrary to all the rules, con- 
ſtruing a written inſtrument by collateral evidence. The queſtion 
is, whether under the words my eſtate and effects” he meant to 
include this particular fund. The great diſtinction between 


Hinchdliffe v. Hinchcli ufe (6) and many other caſes there noticed | 


is, that in all of them the books and papers were produced to 


ſhew the fact, that from the ſituation of the property it naturally 
fell within the deſcription of the will; that the property faid to 
de claimed againft the will was actually within i it; "that the teſta- 


tor had dealt in ſuch a way as to make it his eſtate; ' Lord A/ 
vanley \ in Hinchcl, 72 v. Hi nchcli fe. ſtates diſtinQly, that he would 


not ſuffer the evidence to conſtrue the will. In this inſtance i it Is | 
applied to bew, he meant this ſubject; though it was not his. 


| Upon the will the only argument Is, that having given his eldeſt 


fon the manor of Cotleigh, that being A part of the truſt property, 


though not in the hands of the truſtees, he meant to give him 


the whole. That i is m much too ſtrong an inference, If he forgot f 
: the ſettlement, that cannot avail the defendant. | Ani intention for 
a election! 18 not to be inferred from looſe words. . ö "This would be 0 


| 4 bad appointment : the words of che power being“ all and every.” 


: With reſpect to that part of the fund, which Was received by the 
teſtator 3 in his life, the caſe 1 is more favourable for the defendant : 3 
but there 16 as exprels an * that it edu be ſubjed . 
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Oe Richards Myr. Rimilly, and Mr. Leach, for the defendant , 
The queſtion applies only to the ſock : the reſt of the fund, cx. 


cept that and the. manor of Cotleigb, being admitted to have beeg 
in the teſtator's bands; and therefore being a debt from him to 
his children; and then there is no doubt, that giving them a 
greater | ſum will be a fatisfaQion. This is a demand of a portion; 


between which and other debts there is a diſtinction. This is the 


cal, not of a perſon exerciſing a power under the ſettlement, but 


ratlier of one, who had forgotten the ſettlement. He treated the 
manor of Cotleigh as ſubject, not to bis appointment, but to his 
dominion; and, if that ſhould not be exerciſed, as what would 
defcend to bis heir. Having certainly forgotten the ſettlement 28 


to the manor of Cotleigb, it is very difficult to ſay, he remembered 


it for any purpoſe. This paper ig admiſſible upon principle and 


authority; not to conſtrue the will, but to ſhew what the teſtatot 
himſelf thought of his property ;. what he conceived to be bis 


property. You may give in evidence an account of the aQual 


property of the teſtatar z that he had made a, particular be 
His own. It ig impoſſible, that the propoſition can reſt there. 


mult go farther, to this extent, that he treated property, which was 


. uot his-own, as his own. If he treated the truſt ſund as his own, 


it is as much his for the purpoſe of this argument as what he 


mixed with his own money; and then the election is a conſe- 


qQuenee. . Upon a deviſe of 'Blackecre with its appurtenances evi- 


dence is always admitted to ſbew what the deviſor held with it 


In Pulteney v. Lord Darlington (a), upon the queſtion of election 


the rent-rolls of General Pulteney were given in evidence, to ſhew, 


he treated che eſtate tail as his own. In Tight v v. Rutter (6) and 
Rutter v. M. Lan (e) there was a circumſtance clearly dehors the 


will, as much as in this caſe; 1 vx. the deed, under which the will 
Was made ; the teſtator thinking the property dis own; and the 


wife was put to her election. ; There are a great many other caſes 


of this kind; here the teltatar conceived property. 1 not his to be 


his; 3 and evidence of this kind has been admitted. Eden v. 
| Smyth (4) certainly i is not a caſe of this ſort. For ſome time the 


Lord Chancellor doubted very much the propriety of admitting 
that evidence ; but. at laſt, admitted i it; and principally upon the 


| authority of Hinchel fe v. Hnchel e. Eeldedee has conſtantly 


Gr vol. 3-521. in Hincech iffe v. le 77% ® Ang 2. 673- 
"0 Ante, vol. 4. 531. e ©) __ vol. Fe 36k, Ed (5), 
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wa an to Pug 1 ts 3 ae gegeben 405 at! is 
the ſubject deſcribed. : The obje ection 18, that, where there is ſome- : 
thing to anſwer the deſeription, evidence of any thing farther ſhall 
not be given. There! is no authority for ſuch a diſtinction; ; and 
caſes art do be found, which could not have been fo decided: if a 
ſuch a diſtingion ai, Upon that ſuppoſition + in the caſe of a j 
legatee deſcribed by both a different chriſtian and ſurname there 
ought to have been an inquiry, whether there was any one to be 
found; having both theſe names. In Smith v. Coney (a) a legacy : 
was given 10 2. perſon by, the deſcription, of the Reverend Charles f 
Smith ol Staplefard. Tawney i in the county of Eſſex. There were 


two. perſons L Richard Smith, incumbent of | Stapleford © Tawney at 7 15 


the date of the will; and Charles Smith, an officer in the y 
and evidence was admitted. In a caſe heard yeſterday your Fee. 


ſhip: referred it to the Maſter to ſee, whom the teſtator meant by 
bis 


ſiſter, Jane. In the caſes of ſatisfaction, by an advancement 
ſubſequent, to the will, evidence of that fact being received, evi- 


dence. muſt be receiped_ of, all facts of, the teſtator 8 condu & fab: 5 


ſequent to the will to cher what he intended; and in thoſe caſes 
the evidence. . is fiot applied as an explanation. of the will. . The 0 
| other caſe of ſatisfaQion, where A Portion v was originally provided 

by contract, and then a will gives A portion to. the ſame amount, 


ariſes upon the ſame preſumption. 8 The Court i is bound to admit 


evidence upon the ſame principle ; and the will is not affected. 
The meaning of the will i in ſuch caſes i i8 plain: but the queſtion i is, 
whether che teſtator meant, that ſomething collateral to the will 
place; and the evidence is introduced to rebut a 
preſumptign ; and it is to. be received whether applying t to the # 
Peel ann Tg FE. the vill 77 queſtion being, not as to the . 


ſhould alſo take 


nike i wt 2 "7 ik Bey, are e evidence 4 the intention at Us 
Ame, . The, opinion, expreſſed by Mr + Juſtice 2 Buller (3) in Naourſe | 


43 424 


% Finch, that feclarations 5 851 ought. not to be = 
v2s.not approved by Lord Refelyp. Gulliver v. Poyniz 00%. 


the Court; :raiſes the preſumption as matter of evidence, 8 are 


bound Jo admit evidence againſt | it. That i is the ordinary caſe of 
Was evidence t to. rebut 0 ee which 1 18 only A rule 
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of evide ence. In Hinchclife v. Hinchelj Fe the evidence was Intro 


duced in aid of the preſumption ; to.confirm the rule of the Court; 


to ſhew an intention, that the proviſions given by the will could | 
ſtand in the place of the prior proviſion by ſettlement. © That was 

a caſe of the ſame nature as this; a claim under a ſettlement of 
the mother's fortune, previous to the marriage. "The yy dif- 


Ference 1 is the ; power of 1 TIN in FO caſe, 555 


% 3 — e 


17 he 1 cannot be received, there i Is n 10 this » will 
to bew, the teſtator did not intend, that theſe children ſhould 
| have more than he gave them by the will ; and that conſtruction 


is ſupported by the leaning of the Court againſt à double provi- 


Ni ment he was entitled to receive for life, As 


| Gon, and the favourable conſideration for the heir, * in all 
the caſes of PW. . 

Ke Al the Ss of eleftion are, where ſettled prepeny has 
deen deviſed; as if it was not ſettled. The money the teſtator 
mixed with his own certainly raiſes a demand againft his aſſets; 
and; it is certainly very. difficult to argue, that the demand in reſped 
of that is not fatisfied, But the ſtock veſted In truſtees ftands 
upon a very different ground. No act has been done to alter 
the property ; and no notice is taken of it in the will; nor does 
any inference ariſe upon it, except from the diſpoſition as to the 
manor of Cotleigh ; which, I admit, does afford ſome; that, as he 
' Luppoſed, that, which was purchaſed with part of the truſt fund, 
was his-own, fo be thought. the reft of the truſt fund his own. 
But that inference | is not ftrong enough to raiſe a'caſe of election. 
It does not follow, that he made the ſame miſtake as to that fund 
chat be did as to the eſtste. There! is nothing 4 in che will ſhew- 


| ing, be did not mean the children to have" any thing x more. * 


+ 3 $4 


= any Wa This 2 not a a de take from 1 the ie 
bon as A debt, any thing 4 in his hands, that paſſed to him by the 
will. How can the teſtator be faid to have dealt with this pro- 
\ perty?. He never altered it. : He fuffered it to remain with the 
truſtee; receiving nothing but the intereſt ; which op oe 


"dy 


eis in chan * . : 
= to 1 paper, there is no differenee in this reſpelt 1 


that and a parol declaration; and the real queſtion i is, whether 5 


any parol declaration, at aty diſtance of time, twenty or forty 


years, after the will, ean be admitted to ſhew, that when he made Songs. 

his will, he had that ſubject in contemplation. . In Lord Da rling- 1 FS 

ton v. Fulteney the will itſelf contained a ſufficient indication _ 

te intention. Hincbeliſſe v. Hine bene does not affect this caſe. | 
In that there did not exiſt, as in this, any truſt, property, the ſub- 

| Jet. of the ſettlement, in che ſtate, i in which it had been ſince the 5 


marriage, veſted in truſtees : but all the ſubject of. the ſettlement 
1 gone; and it was the ordinary caſe of ſatisfaction. ot Wright: v. 


Rutter. and Rutter; v. M Lean are not applicable. There the 5 
property was the teſtator s, when he made his will ; and i it would 
bave been very ſtrong · to ſay, the wife ſhould 24 chat! in oppoſi- 
bon to his will!; taking benefits under it. | Eden v. Smyth 1s fo 
; ſingular. a caſe, that it muſt be conſidered . as an exception to all 
rules, and not applicable to any other Taſe. Some diſtinction 
ſeems to have, been there. ſuggeſted between parol deelarations and 
and writing: but there cannot be ſuch a diſtinction. That deci- 
ſion ſtands. upon the ſingular circumftances of . the. caſe. The 
papers might have been burnt at any Une. They were all in the 0 
_ teſtator's. poſſeſſion. .. The arguments from other caſes, i in which 


evidence bas been admitted to explain a will, have no relation to 
this. They are-all-caſes of latent ambiguity; where the will-can- 
vot operate, unleſs other evidegce is called in. This caſe has no 


aAmbiguity latent or patent. In the eaſes of the miſtake of the | 


name the inquiry muſt be confined to the family or acquaintance 


. of the teſtator. I admit, upon queſtions- of ſatisfaction evidence _ 
muſt be admitted, and on both ſides, to deſtroy or confirm '' 
preſumption, which the Court raiſes for want of a better ground. 
From the nature of a preſumption evidence muſt be admitted to 


deſtroy it, and therefore to confirm it; either written or parol; 
a in the cafe of the executor and next of kin; in which it is now 


4 determined, with reluctance certainly, that it is admiſſible on both 


iſides. Here thre can be no queſtion of ſatisfaction as to the ſtock; 


vusoleſs it is previouſly aſſumed, 0 _ "(Ro Sn it tis 
Property =08 meant to give it. 
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ſidering this enſe: bur T am perfectly ſatisfied, that, whether 1. 
have drawn a right concluſion, or not, upon the whole caſe; |. 


5 . Sate dba not be able by any farther diſcuſſion with myfelf ta alter that 


opinion. The caſe is not preciſely like any: former caſe. It ig. 
not purely a caſe of either ſatisfaction, or election. As to the 


mandr of Cotleigh | it is a caſe of election. As to the'ſum mixed 


with the property of the teftator, it is a'caſe of  ſatisfaQion ; and 
the queſtion” is, 'how the third: ſubjeQ, the ſock aQually veſted in 
truſtees, is to be treated ; regard being had to the fact, that as to 


che two other ſubjects i involved i in the ſame truſt it is a caſe both of 


election and ſatisfaction. The right of the plaintiff reſts upon the 
effect of ſettlement, the tranſactions prior to the will, as far as they 


can be looked at in the way, in which the Court can look at them, 


| according to the rules of evidence, upon the will, and upon that 
paper; if the Court under all the cireumſtanees is authoriſed to 
read it. The ſettlement from the frame of it would have left no 
doubt as to this fünf; if in fact it had not been laid out in ſtock; 
but bad been received by the father; for upon the marriage he 
would have become entitled to theſe funds 3 Jure mariti: but the 
form, in which the truſt for the children attaches upon it, is a 
covenant by the father, that he will do all acts empowering the 
truſtees to receive the moiey. If therefore he had received it, 
and it was in his hands at. his death, it would be like Hincbcli e v. 
Hincbelſe. The motiey being to be laid out in land, when re- 
ceived, is in this Court to be conſidered as land; and the limita- 
tion in default of appointment is, as 1 underſtand it, to the chil- 
dren as tenants in common in ſee; and they had u right to ſay, 
chat, wherever the money was found, it was to, be laid out in land 
upon thoſe truſts. The manor of Cotleigb having been conveyel 
to the uſes of the ſettlement, the children are at law tenants 1n 
common in fee of that. The ſum of 138 “, 14, 34. having 
been received by him, and being in his hands, bound by bis 
covenant, he was debtor to his children for that ſum, conſidered | 
Bere as land; of which they were tenants in common in fee; 
and the 1000. paid by his permiſſion to the truſtees, and in- 
veſted in ſtock, muſt alſo be conſidered in chis Court as land, of 
which alſo they were tenants in common in fee. This was the 
Nate of affairs at the date . of the will. He had it in his power 
wee upon the Principles of this: Qourt,; as . . 

6 


8 ** 


Pot 


— 


by bis will a conſideration, which they ſhould think more-eligible = 


for. them than inſiſting upon their rights under the ſetflement in Sosse 1, 5 A MN 


the land} and the: money, conſidered as land. As to the ſum in 
his ande for urhich he was debtor to his eliiüldren, he might, as a 
debtor of any deſeription, by his will ſatisfy that debt. As pe. 
rent, he muſt be taken to have intended to ſatisfy the claim of his 
children, to whom he Was indebted, if che will contains ſuch 
proviſions | 48 this Cour will daun, A fatisfadtion of A e A 7 5 | 
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e eſtate anũ effects both real and perſonal; upon which ung 
that annuity. It would be dong to ſay, he meant by thoſe. 
words in that part of the will to charge with that annuity of 67. 
ibe manor of Cotleigh, and the ſtock standing in the names of 
truſtees for his children; and yet I do not know, how it can be 
laid, that by the ſame words in any other part of his will he did 0 
mean to embrace thoſe, parts of his property, unleſs thoſe words 
in this part have the ſame meaning. Tben he proceeds to pro- 
vide what he calls, or what upon a fairsconſtruction Lam entitled 
to ſap he meant to call, the fortunes of his younger children. * | 
the manner, in Which theſe gifts are conceived, with reſpect to 
being more or leſs beneficially given, there are cireumſtances of 


LS 


8 
wt AH 


difference between the proviſion by the: ſettlement and that by the % % a. 


will; but it has long been ſettled,” that ſlight ciroumſtances will 
not alter the doctrine of ſatisfaction in this Court between parent 
and children. The. circumſtance. of his aſſigning the reaſon. of 
the differenoe as to his ſon Edward ſhews, he meant equality, 
He ſeems to have had a perfect reliance on Mrs, Hawkins; that 
if the ſhould. furvive him, ſhe would give Edward the 100. 
He ſeems to have intended, if he ſhould ſurvive her, to give this 
ſum to his ſon in diſcharge of his duty to her aud to him; and he 
remarks in the memorandum made ſome time after the will, that 
1000 J. of the 2000 l. given to his daughter Sarah he had re- 
ceived upon the like condition from Mrs. Hawkins. Certainly | 
events might happen, in which Edturd would receive on. 
10000 L.: bis, if Mrs, Hawkins had withdrawn her intention of 
Kindneſs but that would 5 have'taiſed a caſe of ele&ion or- of 
8 0 F TEM. IN; "OWN 
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reſts of bis children in both thoſe articles; by: tendering lama Is 
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ces, if the. will: taken: Shea: raked foi. 1 


agree, the obſer vation, that he meant, they ſhould be all eg equally 


provided for; does not g for much; for if there was no more, 
Woe this is only an equal addition to their fortunes. Upon the Cauſe 
- _ .* direfting\maintenance-.it is to be | obſerved, that, if the word, 
my real ahdiperſonal eſtate}? as'there-uſed) comprehend nothing 
more than What ina ſtrict ſenſe was Bis real and perſona! eſtate, 
this direction for maintenance operates in fact a8 a/ direaion, that 
dtm renti af the manat of Copleiph, the dividends" of theiftock vet. = 
end in che truſtees, and, if the money in his hands could be claim 
eld as a debt, the intereſt of that alſo, ſhould accumulate; and then 
it is to be taken as a direction, that the children are to be main- 


nuined out of the produce of the real and pefſonhal eſtgte, conſider 


eld as excluſive of theſe three ſubjects. E 
out ſtronghy upon the will, what did the teſtator mean by his real 
and perſonal- property? This is the caſe of a teftator making the 
ordigary and uſual. proviſion for the maintenance and education 
of bis children out of the rents, profits, and produce; of his ! 
j 5 ol = dang r andJooking to the caſe W looked to 
is vancement in mis earls by giving powers to his executors to 
break in upon the funds reſpectively give 


Fhe queſtian then breaks 


nt teſtators, he provides for their ad- 


to his children; and 


| he expreſaly gives a power of ſelling te matter of Cofleigh, How 
could he give that power to his executors, unleſs he thought, he 


 Hada diſpoſing power over that property, or meant to aſſume that 
power; or thought he did make a deviſe of it, taking all his will 


- That conſtruction is ſtrengthened, when you advert to this; that 
he actually received part of the truſt money; and had that in his 


1 hands; a debtor, it may be admitted, for that ſum: but the mo- 


ney received by him was his: the fund, out of which that debt 
muſt be paid, was bis. The fund including it therefore would 
55 paſs under the words © my perſonal eſtate: whether ſubject to 
debts is another queſiios ; : but this being the caſe of parent and 
children, and a proviſion made by the will beyend the amount of 


the debt, it is diſpoſed of among his perſonal eſtate, not ſubject to 


the payment of this as a debt; for the proviſions of the will raiſe 
|  acaſe, not of election, but of ſatisfaction as to this demand. 50 N 


5 tg will he has taken upon himſelf to diſpoſe, or thought, he bad 
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| ſucceed s 46 to the ſtock. Upon the belt Judgment 15 05 r 5 


upon "this caſe, confidered. as a very particular caſe, landing,  -—_— 
molt b by itſelf, 4 caſe upon the head both of election and face. 
tion, 1 a am of © opinion, the plaintiff cannot ſucceed, be "queſtion, . 
chat has been diſcuſſed, 1s of very great importance, as, to the, ad- . 
wilhon of evidence, in order, As it is aid on the « one band, to Ei 
explain the will, and on the other, not. to explain. the will, but to, | 
ſhew, either, what ought to be the elfect of two, inſtruments upon 
each other, or, what the teſtator meant with regard to the will as 
to this ſum of ſtock ; and whether he' meant to conſider it his | 
own, or, whether what he did. by the will manifeſts his intention . 
to putchaſe it for his own. eſtate. Upon looking through, the | 
caſes, of which there are a great many, to Which it is got neceſ- 7 
fary to: reſort, the effect. being extremely well. collected i in ſome 
| of them, 1 think Hi ncheliffe v. Hi nchcliffe perfedtly well decided. | 
111 is no more chan this. The teſtator was entitled to an annuity 
and other property, ſettled, or under covenant. to be ſettled, ſo 
that the children would have had veſted intereſts. . his death 
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ſettled ; and the reſult of the inquiry was only, that the teſtator 
had 0 dealt with it, that he was debtor for the whole to his. 2 
children. | Then it raiſed the W I : whether the vill, i 


uo one ſubject of the ſettlement was exiſting, either in bim or any = 
party chiming under him, for the benefit of the obj ects of the = 
ſttlement. The 6000 J. was ' otherwiſe diſpoſed of: the leaſe- 3 f 
| hold houſe was fold: the perſon, for whole life. the annuity. | 0 | 
- was held, was dead. The will being made, it waz abſolutely ne-- 5 3 \ 
cellary for the Court to know, what had become of the property Pr 1 
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ney eee y a LS if this is Goals.» was 1550 . bo 


a fore or aſter the will: with regard to that ſum, his will i in this 
Court affording « a preſumption of latidfaction, Fu would be com- 

| petent to meet that preſumption 'by « ey idence, and to admit eri. 
5 Kia a confirm 1 it; 15 and as to that this ſchedule. undoubtedly 
would be evidence. 1 agree allo to Wright v. Rutter and Rutter 


v. Maclean; 5 where an aſſignment was made. of a wife's choſe i in 


a under circumſtances, which would not make! it a valid. and 5 
- effeQual inſtrument in this Court as between the buſband and 
1 wife: but it made that his property, till i it was undone ; and be- 


ing 15 Hom 5 the will Sag of this Worry affected it; 
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N Wich 1 to 8 . of Fil y. 1 5 Darlin ington, it is 


hardly proper at this day to obſerve upon it: as far as It is, I am 


not r to give my aſſent to the inclination of « opinion ex- 


preſſed by Lord Roſshyn (a), that it was carrying it a great way 


w ſay, that becauſe General Pulteney in his accounts had dealt with 
an eſtate tail, which in a very ordinary ſenſe he might think his, 
nh erefore | in 2 will diſpoſing of his property, he intended to iaclude | 
1 having property to an immenſe amount to anſwer the words. 
1 That caſe i is ſtrong one in that reſpect. Ik the decilion turned 
upon that point, [ muſt regard it as ſomething very like a deter- 
. mination, that parol evidence may be received to prove, that that 
: * the teſtator's 8 property, Which! io the ſenſe of the law is hot his. 


* agree to it, Fi it goes upon a manifeſtation in the will itſelf, that 
ne means to call that his own, which in a legal ſenſe is not bis 


1 own. The vin then manifeſts the intention; and then it en- 
0 dangers the adminiftration of juſtice not to put the caſe upon that 
| ground, and ſay, that is ſufficient, but to go out of the will, appre- 


 ciating the effect of parol evidence; which, Iſt, does not by any 
means amount toa manifeſtation of that it is ſuppoſed. to mani- 
+ feſt, and, next, the admiſſion of which perhaps i is not to pe vindi- 
| ated; _ Ni . that can be — ſtated... 
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| Caſes in ehaneery. Et. | 223 F 
a to ide 2 of 2 v. Smyth, I am not ſufficiently informed. 180 "YM 


u ax it, to Hate, whether the evidence is admiſſible, or not. If e ; 


what is f ated in ebe Report as to' the bond from Sir Frederick 15. 


Eden to W Sm th. that the paper produced would operate as a2 Hur. 
releaſe, 3s t to be (7 as Lord A" Rojo s" opinion, and if that 
i opaton! is is right, then certainly it was properly received in evi ; 

dence; and the queſtion then is only, whether that opinion is well 
founded.” As. to tlie bond: in which Sir Frederick Eden and Mr. 1 


Smyth © wer 8 both bound, and which being paid by the father 
would give him An e L ity to call upon is ſon, the claim being 
only an equity, L do not Know, that tlie evidence was not admiſſi- 73 


ile e m meet it. But 38 ko b6nds due to the teſtator from his ſon, 


it is ver y difficult to ay, evidence 1s admiſſible to prove, the teſta- 
tor did dt mean to Make 4 demand upon thoſe bonds. If the 


Aich, 77 Fo 
evidence goes to this, that” he had done any act amounting to a 


EI 10 2129 


releaſe, t. then it was | improper to call them bonds! But the caſe is Sd 


0 8 too "a for me to preſume” t to "toy, it Was How: 
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1 this FI 11 the whole truſt property was tis the ſame flutes . 

ieee 9; va 44 # 1 | 
the ſum of 138 ff 147 14. remalaing ! in the hands of the ori- i 
vinal debtor under the ſettlement, perhaps Hinchcliffe v. Hinchcliffe 


e N 117 


would be an authority in | point for receiving the ebidence; for that 


4 0 an 


e in the bands of tbe teftator would 'be expreſaly/in the ſame | 


n 


ſituation as the money in the hands of the Biſhop of. Peterborough; a 


N 4443 THYME 


fund to come to the | hands of the truſtees by the effect of the covenant 
aud aQts: of. the 1 father. Bot the cafe i is not To circumſtanced; and 
it differs from. a all the caſes i in theſe reſpects; that 425 to the manor 
of Cotleigb the legal eſtate. v was actually veſted by acts done in 
purſuange of the covenant in the children. "So the gt laid 


ly veſled in dhe truſtees by ach done ii 
out in ſock, being. aQually veſted Po gon y 


purſuance: of. the. covenant was veſted in them for Lago | 
equitable. eftates. The queſtion then is, Whether upon the cir- 
cumſtances I can from this will and the Tehedule, if it is evidence, 
infer, that the teſtator 1 meant to Purchaſ e for” his eldeſt ſon tlie 
manor of Gotleigh, the truſt money in his own 'polleſſion, add alſo 
"this truſt Rock... Upon t the head of ſatisfaction he has clearly pur- 
chaſed for his eldeſt ſon the money in bis poſſeſſion? upon the 
head of. election he has propoſed t to his younger. children the pur- 
thaſe of the manor of Cotleigh for his eldeſt ſo 15 and the om | 
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1801. is, ndl "RY will taken altogether, attending to thoſ: 85 —q 
= ſtances, affords: ſuch a probability. or preſumption, that. by the 
5 . words my eſtate and effects both real and perſonal, he meant 
' Sounrs, to deſeribe alſo this truſt ſtock, that upon the will itſelf, or upon 

this paper, taken together with what ariſes out of. the will, I can 
3 ſay, he did mean to purchaſe this for the benefit of his eldeſt ſon. 
A ſchedule is very particular. Of neceſſity it muſt have been 
„weten aſter the Ath of September 1769; for that, date appears on 
be face of it; and the queſtion is, if the will contains, no manifeſt 
riots to purchaſe this property by deſeribing it as his real and 
perſonal eſtate, whether that purpoſe can be made, manifeſt i in ſuch. 
a caſe by a paper, that could not be vyritten · for above two years 
after the will. I was very much ſtruck with that, as applied to 
3 greg the ordinary caſe: but upon. equities ariſing out of preſumptions 
Þ equities ari- L. find the Court has admitted ſuch evidence. 0 In the caſe of the 
1 | — executor and next of kin the preſumption” "is. met by evidence; 5 
| tions; and | and it has been mer by ſuch evidence. as makes the obſervation i in 


in the caſe 


of . argument ſatisfactory; that you muſt ſee, whether the teſtator 


executor evi- ſays any thing upon the ſuhject between his will and his death; 


dence be- 


teen the for i in Clennell v. Lewthwaile () there 3 js not a ſingle declaration, 
wilLend the 

Ain af de upon which the executor was held not to be A truſtee, but decla- 

3 2 * rations, of which the firſt was made. rather more than a year after 

| rendionat. the date: of: the will. In one of theſe caſes ſome of the authorities 

| ME. are ſtated, to meet what Mr. Juſtice, Buller intimated (b), that if 

75 he ſhould fit longer in this Court, he would. not permit the evi- 

| dence: to be. read. Certainly thoſe are caſes of declaration Tubſe- 

quent to the will: but, as 1 read the caſes, they are caſes, in which 

the parol evidence of declarations or tranſactions ſubſequent to the 

will was parol evidence pregnant with teſtimony | as to what the 

teſtator meant at the time he made his will. They are alſo caſes 

different from this in ſome reſpects. They would apply to this, 

if the queſtion was merely with regard to the money in the hands 

of the teſtator. himſelf; becauſe the doctrine, that the will ſatisfies 

the debt, being founded upon a preſumption of intention, if you 

find a paper like this, ſubſequent to the will, expreſſive of that 

. preſumption, i it is evidence, not againſt the will, but in ſupport of 

it; and would be evidence to encounter the preſumption. But 

; AS. to. the manor of Cotleigb, Which was actually purchaſed, and 

2 ON to dhe uſes of the ſettlement, and the truſt money, ac- 
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ally in Ike 155 'of the truſtees upon the truſts of the leite - 


ment, it is 275 a queſtion of preſumption, but of election. This 


therefore is not evidence applying merely to a queſtion of pre- 


ſumption; and it is to be conſidered, whether ſuch evidence i is 
admiffible with regard to the queſtion of election. The caſe of _ 


 Hinchelife v. Hincheligte does not appear to apply to it with re- 4 


card to that; for the evidence was there admitted to prove, what 
had become of the property; and that what had been done would 
make it neceſſary for the Court to conſtrue the will as alording 


2 preſumption, that the ſettlement 12 not to be aQed upon. . 


That was a queſtion of ſatisfaction. I obſerve, at thee end of the 
Report the Maſter of the Rolls ſays, he deſires to be underſtood, 


that the books are admitted upon the queſtion of election; upon 
which queſtion he takes them to be admiſſible; but not to n 


the will; and he gr unds himſelf i in that upon what Lord Chief 
Juſtice De Grey arid Baron E,˖ re are repreſented to: have faid in 
Puleney v. Lord Darlington. If che evidence was admitted to 
prove, a as Baron Eyre ſays, that what he thinks his muſt be taken 
to be his, che evidence in that . is to all intents a and en 
- init to explain the will 19 , e 
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1 e this tate is to Rand upon \ this ſchedule os 1 
the will itſelf is not pregnant with the concluſion, that the teſtator 
meant, chat this truſt property ſhould: paſs to his eldeſt ſon, I 
ſhould have great difficulty in admitting the evidence, in the firſt 
inſtance, and eonſiderable, 1 do not fay invincible, difficulty in 
ſaying, that, if admitted, it does evince, what Wäs the intention 
at the time of making the will. The obſervation applies equally 

to! the caſes of preſumption rebutted. by evidence. In Clennell v. 
| Terothwarte, for inſtance, it proceeded from the accident, that the 
teſtator lived long enough to hold thoſe goſſiping converſations, * 
that the executor held the property. The anſwer to that is, that 


incaſe of preſumption; that being againſt the legal title, evidence 


bas been admitted againſt the preſumption ; and the executor and 
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Ga RET is 3 the Lord W 4 . to > the adi 11. 
. of the judgment in Hinchcli N v. Hinchcliffe, ſtated the diſtiaction thus; ; that evi- 
Jene is not received to give a different conſtruction to the words of the will; but is re- 


_ ceived to determine, whether the Court will ſay, the 5 of chat omg ms thas the 


en Werle be ſatiofied 7 the * of the will.” Gil 
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5 18K. 5 deb Itadbet Gs . 1 to, 
1 Polk me to be appliech upon à principle nut exactiyiths fame ;.and up,. 
5 "4; ©" ; en on k'privciple, ' which? perhaps is not verynateurately applied.-to'; 
Sees. wills deviſing real eſtate, I now allude! to! Bradyln.. Cubis (e) 
. and thoſe cafes upon an implied reyocatiom oil in Whichrit, 
ws Kid, evidence 15 ee ee was admitted; becauſe i it 18 fo. 
1 rebut! an equity. hey mean to ſay; that padhebigett is ade 
1 mitted, to get the dns of a a preſumption, hard is decurate: bal it! 
18 perfeckly ! inaccurate to ky that arty thit ing” ike all equity! is to 

:be rebutted. © The expreſſion therefor&in-fomE 6f” the Reports is 

not Jo accurate; as it Ould be.” AF. ie, /not-rebutting anc, 

but e e 7%) 102 ee 1o wheel By of? e mot bu 

i | noi 71 7; naoy "arm; 9875 ogg + 

Upen ws queſtlon; whether: that ſpetiea0f; evidence, "IO 

ro  Cadimiffitle to Ver 4 etal: alhiſhble, to! raiſe a caſe. of 
| eleQi6n, we atttloriie zn, the Witwativeſbave ach preſented 
__  theniſelves to me; unlels the: caſes} that have hgen alluded. to, are 
t de taken to be auhothies. Suppoſe then this paper a amid, 
the queſtion d, does it. peak the intention at the date of, the Will, , 
Even the caſes, to which: 1 have 'noxs. alluded, 1 eule that. 1 Upon 
that I incline to think, that Fairly take it may: be con{iderod.a 
a —_ by the teſtatbri:a5 to hät ke zheant at the; date. of the 
VW.. This paper ſeems 20-demohſirate, that he meant ag ta his 
; chad n eſtate; hat the law: would ſay he meant, not only. 
What was his petſonal eſtate at the date of. the will, but what 
_ afterwards become o. This property Was hig in a certain 
extent. He was receiving the intereſt. Therefore upon the pa- 
per — che title of it, it is reaſanable evidence, that he would 
ſpeak of it as his perſonal eſtate, ins the ſame, manner as he ſpoke | 
of his ſecurities As rack Ub: by 2 dend 9m; this Hopes: I #2 : 
not mean to ſay, w 
fhould decide N A Sets * IG eu upon 825 un . 

; queſtionably.” But upon the whole! af the will taken togetber, 
though the cnſtruction is ngt free: from riſk, there is very ſtrang 
reaſon to ſay, the will itfelf manifeſts, that he meant, this pror 
perty ſhould paſs as his perſonal - eſtate. There is demonſtration 
upon the will, that he meant, ehe eſtate of :Gotleigh, of Which in 
1 of law he was e tenant for life, with e ig-temain- = 
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preſs. deviſe of the eſtate: but if that patt of the, /willrela 


to the eſtate of Cotleigh is pregnant v with inference, that he * | 


that his real eſtate, which was not ftrily his, having exactly _ 
correſpondent intereſts in the other ſubjects, and if he has Sek- 
{:auallydeviſed to his eldeſt ſon two of thoſe ſubjects as his 
real and perſonal eſtate under the head either of election or ſatis- 
faction, is it the better conſtruction, chat by thoſe words he meant 
E 1 comprehend a ſubject, in which his intereſt was preciſely he. 
ite; rg that he meant roexclade that? I cannot fay, he meant 
to exclude it; unleſs 1 Jay, he meant to diſtinguiſhi the third ſub- . 
ject of the ruſty where there is no reaſom to make the d ſtinction 
and uflefs L ſay: that ina; icaſe; i witch he was Providing portions | 
and fortunes for his children where he muſt be taken ta mean 
to deveſt eſtates at law veſted in them, and to ſatisfy the debt . 
oed them meanin 

| the ſentlement 54nd unleſs: I ſay, that the;maintenar ce is to come 
out of the 8 * an aggregate ſum, including the manor of. 
Catleis 1 y.in/ is own poſſeſlion ;_| 
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to diſpoſe of what they could claim under : 


ut that the the divi- ; 


4 ok Sock: thould- not be touched for. that. purpoſe ; ; that 


E it thould, he. contra-diſti guiſhed from the maſs cf bis perſonal - 
| eftite; and aceuwlats ; Beither ilpoſeable' for Andlftenance or 


education Brand alſo, that the pot df advancing ;tbe children 
| would include the two former ſubjeQs, but not the laſt; and that 


fe to keep, that entire, yatil, they ſhould attain, the 


true. it Po Fat Mr, Alexa: Wes Jays the 
Coun pum wich dhe wil in, Pulleney, v. Lord Darlin ten; that 
there is ſufficient. in the; will irſelf, to > infer, that 55 MR of 
the teflatgr, way; to. diſpoſe of the wholg,as bis oy Ak chat, ig g 
S rk and not. conſiruGion, then this evi dence 
night. he admitted ;. and would very. much fortify the conſtruQion, | 


k,gleagly, may, be-admitied. as to. ghe.mopeyrin his hands, | Bur 


the queſtion. aß, upon. conftrnQiqn, 2s ditioguithed from, pre- 
ſumption, 85 de the. third ſubjed- J fön therefore. h much doubt, 


whether the exidence.cav. be admitted, that, Vith pg ſaying, he- 
ther, in; gaps. ar not, 1 gecids this ppon.the. will, that, by the w . 
taking the whole together, the teſtator has db: 3-66 that 
many to * * * h 


Wer * „ * „ i ' Under 


e thipk that the une meaning. of this 
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lad; and every thing growing upon the land muſt be paid for. 1801. 2 
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| 1 Inſert it Where eee decurred to 189K 1 
the (parties: the danger of uſury;- and the danger of truſting to 1 4 F | 
de ur of che party! The ſame doctrine was laid down. in f Fi 
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ade 0 e grent a Judicial character, the point, in which it ſeems. 5 
10 Have failed, is, that he thought too confidentiy, that he under: 
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bbeseſe pere eeidentee ſhould not be admitted; at Law. herefare l it 
AFR Be adchitted in Equity, upom the. queſtion, hetherp a- 
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i 8 Lady Shelburne v. Lord Inchiguin (a) it ig clear, Lord 7. burlow . 
N B+ ako! bon. was influenced-by. this, as the doctrine of the Court; ſaying (3), 
I it was impoſſible to refuſe, as incompetent, parol evidence, which 
goes to prove, that the words taken down in writing were con- 
trary to the concurrent intention of all parties: but he alſo. 
thought, it was to be of the higheſt nature; for he adds, that it 
mut be e evidence. He therefore ſeems, to ſay, that 
- the proof mult ſatisfy the Court, what was the concurrent inten- 
bib of all parties; and it muſt never be forgot, to what extent 
the defendant;: one of. the parties, admits or -denies the i intention. 
Lord Thurlow'ſaying, the evidence muſt be ſtrong, and admitting 
the difficulty of finding ſuch evidence, 8 it 

| can be rejected as Incompetent. A 10 e oe de 
Jef? 997 #7 ite 040 Int a0 flv ug3s 100 My BL. 
4 do not go through all the caſes ; as: He, all e toi in 
ones or t of. the laſt. In Rirb. v. Fark/an (e) there is A rele- 
nn aro bist wrmwel 11 es c. r d l 70 181 of) . 


1 TEL 8 


ih 


| Age), Jed? 5 5 Sd 10 3 18 e SRO et 
Fl & 705 8 R 341. | 

4 We ieh Pants | I che clay note” of the Jadgment in chat 
ee wdr ade Ed d. Report. 54 6701 rst! Ri s 


„ IS 01 b 11 Nes en rot a er en nie Ait 


Februa 
8 e * eee RN ME N l i517 


e Gene e ge- Io M haHHhave found wyſel t, pon ,cwg'c est * 
Wee e 71 Fate, 05 which. a Judge will always briog 


. aſe when his curioſity or ſome beiter motive di poſes. es him to know. more of a cauſe, 
8 Jeep be Cbgie pot the &bidet eich T wk a the trial in ofder to bring 
on enge Counof Law, Ig eve credit uh the veracit) ol theiwitneſſes ; and be. 
them it is 17 to douby, 24s e ſtate of the tranſaRion i is, 2s the plaintiff . 


5 . 5 
1 edits at in the A reement® the "terms, upoti Which they tieated, in the. 


e 2 Hsdo g df the parties Wer, that thb rent mould bers net rent with- 
N acer u. parcignl whatores their.communicatian, had bee p, bad exe- 

ted. the matter b ebgnivg.s writ ten, agreement. be ee eonſtruction of that agreement 
It 1s impothble + to d * 11 1 a leaſe Yor tn twent ty-one. years at rent. of eiche guineas, 
i be piäd tert Pointer of gedit 4; ation. of chat dndbubtedly ie, that the 


aretiss ot hae 2 ſo.mucþ i in money, ond bis Jand. tax receipt | 
makj 8b the F W ar That being the .ce 7 * clear, effect of the "= trunient. 


| Aar c N of A contra Poa the condiiith char Ktüng. Th Theprior conver- 

| ere dee of raying/i op dy ode pins going it by zvotber can 

5 Th = 5 pal . Ferret oc! Mos whether, i jg, thi this Court any, more 1 than at Law, 
bY 


ave laid, Ie ove fem to have admitted the evidence; and'l approve 
itt c es Peters tre any diftioQion in a Court 
of Equity, where a party * enforce a written eee by obtaining a more for- 


el, mal in ate and to add Je org N enen, 1 
„ ke oy ; 8 | | . 


Ces mn chanter 


er v. Srauthum, 2*nd a note of thut 1 praſere6s in 
vicke's * He Rates the propofition i in the 
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and of ſuch 1 nit 
whe cafes and 1 inter And, that this Court has ever taken upon itſelf in executing a 
titten agreetnent by a ſpecific performance to add to it by any circumſtance, that parol l 
evidence could” introduce: bot it har" often with great propriety, where an attempt has 


tore; 60 te bear wgvint the written agreement. L have looked into all | 
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been Mache te Obtain by u decree of this Court a farther ſecority or more ample intereſt, | 
than the party was in poſſeſſion of by the paper irfelf, refuſed, if — 


mand was 2 780 or N 
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if had taken an unfair ad vantage of the evident i Ignorance of the defendant, and drawn 
n agreement for him io terme fimilar. to that in this caſe, in which the ſame circum- 


That was 1 ee 3 6. 70, 5 
1 admitted on behalf of the defendant; who by chat evidence ſhewed, that the plain- 


ſtances occurred. The defendant ſet out, that his rent was to be a clear rent without | 


any dedution,.;; Lord Hardwicke admitted hits to rebot the equity, and ſpecifically to 


W a deciſion OW dey hs makes this exury : 


1 Ys ſpecific performance pon 4 terms \ ſabmitted to by 1 the anſwer; ; the Plain | 


« if rather e N this than « to have His bill diſmiſſed with colts,” ”. A 


The reſolt of his 8 a; was to | bave diſmiſſed the bill with cofts. Giving 
; the plaintiff a decree for a ſpecific performance was not making a decree upon the evi- 
dence, but ppon the ſobmiſſion of the "e's and 1 the defendant in his anſwer to 
4 Execute a leaſe open the fair terms.” $ 
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" Walker » v. "Walker the point was city the . | The bill was to 0 0 - 
Pk wpon A copy bold eſtate ſurrendered by John Walter, the eldeſt brother of both 
Parties, to Relph Walker. It was an abſolute ſorrender, upon condition, that he ſhould 


Pay out of the eſtate annvities of 51. to a brother and of 40s. 10 alter. The charge 


_ was ineffeRual at law. They attempted to recover the annuities there, and could not. 


Then they came intoequity to make good theſe charges, which they could not at law. | 


| Two defences were ſet up. One Is not mentioned i io Atkins, and was not material. 


The other was, that-Jobn Walker was dying at the time ; that in the communication, 


ſhew that cafe: by parol evidence. I looked into Lord Hardwicke's own note book upon 
it. It is very mort; not above two or three lines. He mentions Walker v. Walker (s), 


de had with the family, he made this arrangement ; that be would ſurrender that copy- 


bold to Ralph, who would be his heir, and that be mould pay theſe annuities to Thomas 
Waller the brother and to the fiterz and Thomas was to ſurrender to Ralph ſubject to 
his own. life another. copybold, which be had., The evidence proved it to demonſtra- 
tion z and that it was @ promiſe, when the inftroQions were given for ſurrendering the 
rſt copyhold, that Thomes would forrender his. The ſurrender of the other was firſt 
perſefted; and then. Thomas faid ; ** 1 admit, I promiſed: but I have got Jobs faſt; 
and am not bound.” Then. he applied for the annuity. They ſaid, he ſhould have 
the atinuity, when be would perform. the condition, The caſes, quoted were from 


F Vernon, Where a teſtacor had been prevented from altering his will by the undertaking of 


the party to do what. the teſtator would have compelled bim to do but for that under- 
— In the _ * I obſerve, {you do not ofien find __ „ in 
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parol evidence 
- admiſſible to 
rebut an equity, 
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Vas held out as a blind to the uncle « of the lady; from whom ſhe had great expectations. 
ter reading it, it proved only a fraudulent: agreement, wich could-not prevail: but the 


'but i it was A defeaſance collateral, and independent; and made at another time. Baker 


entered! into a miovte of + an agree meat between them. After execution of it they bad 
| given it to an attorney to be drawn | vp; and the agreement, he drew up, varied from 


to the amount of 1,5007., and the defendant, He ſold bis goods in a lump to the de- 
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very terms; that he al « not. = the: — 8 Wk bend; the 


it is admiſſible. to miſtake. and: furpriſes; t it * Yer) p fingular, if 
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Lend Hiesl 6 notes, Wi ai a hort tha ) the Gan it was. to. eſta. 
- bliſh an agreement: “ no, ſays Lord Hardauiale, <<, it was to rebut, an equity,” .The 
other defence ſet ap was diſhoneſt, The reſult was, Lord Hardwicke diſmiſſed the bill 


praying the eſtabliſhment of the equitable charge, but without colts, upon the ſpecial 5 


1 22 that e Wee eee Which: he . to 
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1 v. Ale way is not ihe ſame ſort of caſe: bat i it runs upon- 95 . . 


; "There the bill was diſmiſſed. It was brought to eſtabliſt an agreement for à leaſe of a 

houſe, The agreement was in writing 3 that in conſideration of the defendant's repair. 5 
ming the houſe, which by the paper be agree: 
rent of 301. a year. After execution it turned dot, thut the houſe 'could not be tepair- 


to do, dhe plaintiff ſhould take a leaſe at « 


ed; and that it would be better to rebuild itz and d fü took" plice, that as between 


the parties deſtroyed the agreement; for it was rebullt by mutual 'Eonſent; and a new 


agreement was made by parol fer Freut of 400. The plain tiff afterwards thought pro- 
Per to bring the bill to have le eaſe at the rent firſt agreed on in conſideration of re- 
pairing. Sir Jab Sirangt bad ko difficulty to admit the evidence of the latter apree- 
ment; for i it was an independent, | ſabtamive,, collateral, agreement. after the original 
agreement was rebus 21 et fair totally at an end: but he 1 the bill; becauſe 


R 1. 


it was a bill without wp equity or good conſcience,” VV 


cap af 


Pitter v. Op ourne ©. is ; not bete. The ohjeRion' there » was taken to the 
competency of the evidence. 1 wonder at it; for the redl objeRtion- was to the rele. 


-vancy. It was a ſecret, Pale? and collateral, ay agreement, that a bond, which. p- 
peared to be for the payment of 1500. a year, ſhould be but for 1007] The other ſum 


Sir Jobn Strange 1 read-the evidence; and then be found, he was doing nothing ; ; for af- 


objeQion points, not to the com petency of the evidence, explanatory of the agreement: 


34% 


ine % has no reference to "this queſtion. There was 4 great deal of evidence; 
nen was Propelij admitted; becauſe the bill was upon this ground. The parties had 


-the | minote, "and moſt materially, in con ſequence of his ignorance of the tranſaQion be- 
tween the. parties. It was between the captain of an Taitia ſhip, entitled to his privilege 


fendant; and in the tranſaction they made's computation. of what the mount of his 
privilege might be, and what would'be the amount 'of the deductions, in the whole 45% 
per cent, upon the ſuppoſed price. | Annexed to this computation they made a minote 
of the agreement; and iu that it was mentioned, that the 462 per cent. was to be de- 
ducted on the above mentioned account. They gave this minute to the attorney; and 
be made the deduRion of 401 per cout. to be upon the amount of the bargained premiſes; 
_vhng a phraſe, that did not apply to it at all. The goods'confilted of China ware. It 
Dipped by. the Chiaa ſhips W thelr "voyage, 1 the hr n va 5 goods _ for 
(@) ; - 2 250 5 10 we 1. We 17 456. 
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1 n take a; cry JuriſdiQion: 0 is thavlt ſhould not <x6h 5 
be capable of being applied to thoſe caſes; for in 4 moral view 7 en 
there is very little difference between calling for the execution. of Townnznxo 


an agreement obtained by fraud, which creates a ſurpriſe upon the | STaworo0N. 
other party, and deſiring the execution of an agreement, which FD 
can be demonſtrated to have been obtained by ſurpriſe. It is 


impoſſible, to read the report: of: Foynes v. Statham, and concelve 
Lord Har e 4 — hav e been of: Wy IA fevidence'l 2 not 
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1 „%%% 000 
: 4:000l. upon ieh tho oe fd, , , I have "overpaid you 3008, are 5 x dabeor | 
« in reſpect of the ded uQtion of 46% per cent., which you ; are to anſwer,” Tue obvious 1 | 
 conſequente ws, that it was an impoſüble tranſaRtion ; for the mote the goods fold for 
the leſs the ſeller was to get. The evidence was char gf Ladia captaipy and e e to 
the uſage of the, trade. | Lord Hardauic te heard it all, very Properly. :, The, minute of 
the agreement! was very ſhort ; and referred to accounts 3 and related to-tranſations i in 
trade. IR to de explained” by the chüfſe ot that trade and the manner of dealiog ; | 


and the- final reſult was to reQify the blunder by the minute. Lord Hardavicke's note 
adds, ne parties afterwards 1 11 it by e | 


a ls Be a e ee ey ET" 
e (% is referred to in the caſe in the 77, Wah (% That lift ea 8 

es vor refer to this in the leaſt. There the Quarter; Sefpons} held the four guineas paid 
| towards the expence of the fine, to de part of the conſideration of the conveyance z ; and 

| the Court of King's Bach affirmed' their order. 10 Filmer v. Gott the evidence w was not 
b cbntrudidt che deed; but to ſhew, that it was obtained by fraud and 1 aFalle con- 
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None go farther than this in the decigons' and rules laid down; that parol evidente of 
the condu@tiof the parties, the manner of conducting the tranſaction, the unfairneſs and 
hardſhip, may afford a good ground to leave the party in the condition, in which he put 
himſelf atJaw, to make what he chooſes :0 make of it; but ought not to make this 
Court gise bim any aid. If the defendant. had not got by this paper what would be a 
ſecurity at la and had applied to me, and the caſe was reverſed as to the-ſituation of 
the Parties, I would not put the defendant. i in a better condition, than that paper had L 
put ber in. 11 is impoſſible to admit. any deviation from the rule at Jaw, That con- 
| neg the whole: 50 the (written agreement; and does not admit that to be varied by any 
evidence of the converſation or conduct of the parties. That rule will not affect the 
ciſe of a 1 1 diſtin, callateral, e but the evidence, which 1 have 


The rule, that 
© a written agree- 
heard, and ought not to have heard in this caſe, is evidence. of what paſſed at the time hes meg 


the Statute of 
of, and prior to, the written agreement. The lesſe muſt be according to the 'written Frauds cannot 


agreement, 1 ſuppoſe, t the. Plaiatüf would not wiſh for a leaſe according. e, „ „ 
affect a ſubſe» 

. * 3 3 35 revs SY 8 ; Y i, . , diſti 
(ebe pl declined to « execute ben, a eaſe) | en eee . 555 na 


8 * 3 p 
ny . EE f y (HEATED $4. 
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«dmillible in; ſuck caſes 3/ though I agree'with 100 d Rn, this: 
the report is inaccurate Lord Roſlyn expreſdy takes the diſtinc- 
tion between a perſon coming into this Court, deſiring, that a 
new term ſhall be introduced into an agreement, and à perſon ad- 


mitting the agreement, but reſiſting the execution of it by mak- 


e ee If that is made out, 1 


has a different meaning from that, which is 


9 upon it ; but ſuppoſing it to, have that meaning, "HY all 
the oircurſtances i it is not ſo much of courſe, that this Court will 


ſpecifically execute. it. "The, Court muſt be ſatisfiad, that under 


all the circumſtonces wi is equitable to give more. relief than the 


- Plaintiff, can have at law ; and that was carried to a great extent 


in Twining- v. Morrice (e). In that caſe it was impoſſible to 
impute fraud, miſtake, or negligence: but Lord Kenyon was ſatis- 


fied, the agreement was obtained by ſurpriſe upon third perſons; 


which therefore it was unconſcientious to execute againſt the 


other party intereſted in the queſtion. It had been decided fre- 
quently at law, that there could be no ſuch thing as a puffer at an 
auction. Tbat, whether right or wrong, has been much diſputed 
here ). In that caſe we contended, that all the parties i in the room 


ought to know the law. Lord Kenyon. would not hear us upon 


that; and I do not much wonder at it: but Blake being the com- 


mon acquaintance of both parties, and haying no purpoſe to bid 


for the vendor, unfortunately was employed to bid for the vendee; 


and“ others, knowing, that he was generally employed for the 
vendor, thought, the bidding was for him. Lord Kenyon ſaid, 


that was ſuch a ſurpriſe upon the tranſaction of the ſale, that he 
would leave the parties to law; and yet it was impoſſible to ſay, 


that the vendee appointing his friend, without the leaſt notion, 


much leſs 1 intention, that the fale could be prejudiced, was fraud, 


ſiurpriſe, or any thing, that could be characteriſed as morally 


wrong. That caſe illuſtrates the principle, that circumſtances of 


chat ſort would prevent a ſpecific performance; and that it is com- 


a petent to this Cc urt, at leaſt for the purpoſe of enabling it to 
wh determine, whether it will ſpecifically. execute an agreement, to 
receive evidence of the circumſtances, under which it was ob- 
tained; and I will not ſay, there are not caſes, in which it may 
be * to enable the Court to 1 a e a agreement 


| 49 2 uy: 6 & gs i W Cn — ante, ey 625. mote 


upon 


U = 


apo ſurpriſe and miſtake, as well as we e nm 5 
evidence, a8 clearly ſatisfactory, that chers has been miſtake or Tongs = 
ſurpriſe, as in the other caſe, that there has been fraud. [I agree, Tone 


thoſe producing evidence of miſtake or ſurpriſe, either to rectify 8 My. 
an agreement, or "calling upon the Court to refuſe a ſpecific. per, 
formance, undertake a caſe of great difficulty: but it does not 

follow, that it is eee eee prove the NT exiſte | 
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But the evidence muſt. be taken, due regard being had to the 


ſag and the Court. is not to decide upon the allegation as to 
»probabilicy againſt the anſwer, not only to take out of his 
c patt of the land he held, but to inſert land, which he 
never did hold, and of which he ſtates he gever did agree to be · 1 
come dhe Sccupier. Though I admit all the obſervation upon va 
depoſitions, [Fiating the communication, to Staugroom by en 
of .the third fide: of the paper, produced in vidences it ig clear 
upon all the other cireumſtanees, that Hang room knew prior to 


E had been tngaly with Mrs. Garr eit to 


that agreement, chat the 
let her haus the land deſeribed in che third fide of that paper, A 


moſt material fact is, that Stangroam admits, that upon the 29th 5 

or goth of Marab, or the ft of Abril hearing prepoſed to him, 
that his, ferm nend he varied- It is Rid, he objected to that 
propoſſtions ut be admits, that at that time Hearing delivered - 
to him a paper, which correſponds i in moſt, if not all, its parts 
vit dhe agreement of dhe th of Ma. If that paper amounts 
dio that be Was got to have his eld arm, and it 
7 and Hearing er | 


40% 


correſponds, With the Paper of the 4th of 
cubed chat paper wich the ntion, that it ;\demiſed,: what he pror 
paled 40 demiſe npon th 


IE YO: repreſented,..that the hargaig propoſed to her was 


* 


113 33) pi f. "Ta 
Mint D 1 
* that. el F 
upan the evidence without the 
2 mould not 3 had 5 E doubt, whether I ought 5 
not to reRtify the | agreement, upon which, Stang ram relies, a to 
uke more Ums to confider,. whether the bill ſhould be diſmiſſed, 


ne agth or goth of March, or the iſt-of by 
Afri, the other taking it as not demiſing what was propoſed. at 

| the, pier, time, there cannot be a ſtronger caſe of ſurpriſe; with 
mis additional, fact; that before the execution of the agreement 
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| 8 " Brangzcon. but ſaying, that he was do give up ae for it could be 
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taking all'this together, to- prov 
parties, that if thoſe two treaties fs carried into effect, he ſhould 
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lie 10 get more, but out of the occupation of Stongroom ; at the 
lands in that pariſh being Jet between them? He ſends her 
word, that the is to have the additional quantity. What is that 


 Procured From no other quarter? Recollecking allo, that the map 
Was in his poſſeſſion, was referred to, and was ſomething to 
amend by, that it gave map quantities, and the papers were re- 

formed as to their quantities by that map, furniſhing 446 acres, % 
the quantity in the poſſeſſion of Srangroom, and 425, as the quan- 
dtity propoſed to be in is poſſeſſion, the latter made up by re- 
duckion of 24 acres and the addition of three, it is impoſſible, 
e, that 1 it was the intention of the 


| have the Whole. It appears, that Spearing managing for bis 


landlord, and theſe tenants'doing the beſt for themſelves, had not 
tome to an agreement up to the 1ſt of April. Then notice to 
3 quit Was given to both. That is ſaid to be a determination of alt 


N qreaty. It is put on the other fide as ſpeeding the buſineſs. Steps 


are taken directly; and Mrs. Carrett makes her agreement by 
T 2 3 jos e wet ch 3 n 1.9 of which is to give her 


aty, which was to take from 
See that part of his Nm That agreement was communi- 


eated td Stangroom. | He knew, the had a parol agreement, per- 
| haps not ſtrictly one, that, even if confeſſed, would have bound, 


che was to have chat property in her occupation,” which S!an- 


but an agreement, that in all honour, conſcience, and fair dealing, 
: ought to Bind; ſhe relyi 9 


upon the honour of her landlord, that 


2 himſelf had adviſed her to take. The ſubſequent agree- 
n ee does ag "the 2 WY the n notice e to FR 
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The queſtion hee is, en the you of the agree- 
ment connected with a latent circumſtance, now diſcloſed, vou 


are not at liberty upon the latent fact diſcloſed to inquire into the 


nature of the agreement itſelf; if there is ſomething upon the face 
of it inconſiſtent with that fact diſcloſed : whether" evidence can 
de admitted upon the ground of chat fact diſcloſed ; one part of 


E = agreement importing i what the other part does not import: 


xt, whether if Stangroom really underſtood, he was to have the 


| 2 of his old farm, he ſhall have a ſpecific execution ; if the 


= other party could not 1 undertkünd it. A. to the 3 | 


Ane * lf? 1 Is 9% 1 chose words is a * ain not a». | 


include a fe additional acres: but if the parties are-contending Le or 


The Marquis 
3 about three Acres, it would; be very ſingular upon thoſe: wotds to tern, 


add 24 map acres; which. he knew were already demiſed, as far 87e 


8 parol could, demiſe "them, to Mrs. Garrett. It is almoſt im- 
3 poſſible, that -he::could mean to include them. Therefore upon 
7 the head of the true meaning of the agreement, J think the parol 
 evidengy may be introduced: but, without determining that, the 
evidence. is ſo complete to ſhew,. Spearing did not mean it at the 
| ume of the agreement, and that Stangroom muſt have knows, 
*" hows Dat mean * Pot he] 18 n to bs 12 0 ay i 
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"ab to he Shy part of 1 5 BE 15 cann t poſſibly ene an 
| agreement fo, perfectly different from that Stangroon | has ſigned. 
Fam to conſider it with reference to his anſwer;; by which he has 
poſitively! denied i... The whole agreement is to be taken toge- 
her; and the whole muſt. be executed or abandoned I cannot 
_ find out, What wW 7s the parcel of land in the poſſeſſion. of Mrs. 
: Garrett, that he Was to have. It i is not. diſtinctly ſtated : : nor is GEN 
it admitted. A cannot therefore give a ſpecific performance upon 
that bill; and under; all the circumſtances with regard to the ad- 
miſſionfof evidence, attending t to the purpoſe | and the view, whh 
which it ig to. be admitted in this Court, both k bills muſt he diſ- 
wilſed, without, coſts, an St tf ee 'of 550 10 
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ite. will after lies ſome annuities, gave | Bequeſt to 
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an Mäeeganes, and educztion, of bis Gatighter Mary Hooper te hall dis 
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| 24s 10-dire Dag bebiad ber ea imp. Af baratclfsimbich ſig 
3 neon oi furik of: 1,009 L together wich the ſaid. feturities ſhe thereby gave 
1 ”* and. bequotntied U bim accordingly ; provided his ſaid daughter 


Moser. 


mall not leave: any lawful iſſue öf her body living ar the time: 
No but ir ſh. mall happen to leave any ſuch, hen he declared his 


him; her, or them, ſo dying equally between the ſurvivors; and 


<ifcathied to tie ſaid daughter all the reſt, reſidue,” and remain- 


ber exectots, àdmfniſtrators, and affigris, for ever: provided al. 


leaving any lawful huſband ring at che time of her death, then 
Ke Five to His father-in-law. and ſeveral ether perſons: ſeveral 
© © Kkpddes; un which de diteets 10 de paid Akin twelve calendar 
© © rmvnths nest after "His deceaſe in cafe of the death of his ſaid 

= drbheer under Age, as aforeſaid; and in ſuch caſe lie did chere- 
0 by: Bite and becucath all the rel, ene add emaindef, of his 
: perſonal EE! And effe th, Whitttoe 

two nephews equally; and, he TI his 8 

and * them e e e F 


| - way oak the, age of —— at vic filed the bill 


11 * PR under: the refiduary. clauſe. - 
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Will, aud gave and bequeathed the ſaid prineipal ſum of 1,000 J. 
to and among all and every ſuch his grand children equally between 


5 them ſhare aud ſhare alike, to be pald to tem reſpectively upon 
_ their reſpectively attalning their ages of twenty-one years; and if 
any or eitker die under That age; he gave the ſhare or ſhares of 

if there ſhould be only one, to that one. He alſo gave and be- 


der, of his perſotial eſtate; of what kind ſoever, to hold to her, 


wie, ad he declared, His wilt was, that in caſe his faid daughter 
3 happen t0 die ulſder the age of twenty tote years, or without | 


„„ huſbang and ;the WAY TY e Ry 121 of the 


„the plaintiff b haying | 


j ta 4% The ſubſequent clauſe, direQing payment of the 
e ies within wnelre mon aber the eftator)s\deceaſe iu caſe of 
Mm i . 3 „„ 
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bee of: his ſaid daughter under age, as afcrefaid, aud 6 ſuch 1801. 1 
raſegtolug the reſidue to his nephews, ſtie vs that intention a not Lerne 9 1 
.refetfing to: Either of two events. This makes the caſe infinitely „ 
mengen than the e caſes, in which the word ' and” has be & Oe 
ae, for *-or.” Upon the other conſtruction, if ſhe ſhould Wand 
bebe late, but no o ada, 1 0 8 0 woud 80 1 . 
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ſitien of ine [1,0007, mult be coupled wicht that of the reſidue. 
lasthe event of ber death without hufband or children, that futh 

of i, os. would fall into the reſidue; and the, defendams-woult! 1 
take | it as 1 ia the FEI ; which ſhe never could. W 
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th Maſi of We Rolle et the er given e 
doe of his perſonal eſtate to his daughter in words, that would 
veſt it abſolutely i in her, he is ſuppoſed to take it away from her oy 
by words, which would prevent it from ever veſting i in her. The „ 
— plaintiff's onſtructien 3 is the only one; und mabes che two parts -+ 1:4" 9, 
_ conſiſtent. The expreſſion under ws aforeſaid” means, not 1 
leaving a hufband; and in that paſſage" he ſeems to have con- , Il 
templated her death in his life. There can be no doubt he meant 3 
«4 and” by or; „ and ' caſes are not 'nvclfry Yo thar conftruc- e 
tion ; if Jon can make out the intention (). „ Ta ot © 3 
| Decree Li to the prayer of the bill. . "ro ak 
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«To William Abbote my eldeſt n i eee of kin of the 
* gacy, and to his four children 10 l. each; and to Stepben Abbott prey of 


10 f. to him as a legacy; and to his three ſons 10 /. each; and 3 pare 1 


to Jobn Abbott deceaſed his four children, three ſons, 101, each, *" ument 


3 upon the will | 
and to his Hannah 17 20 43 ; and to my 86. * the 
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« 5 0 * Neel, i only . I Elizabeth Niles: 40 1: 3 . to 
40 my brother Thomas Abbott 10 l.; and to his only daughter 20l.; 


« and the annuity of the three Miſs V. aug ban of Suffolk Seer 


*« Midal; efex Hoſpital, to my ſiſter Mary Ellington: the to have i it for 


bs « her natural. life; and her huſband Win kene nbt to have 
4 any thing to do with it: but to be at her diſpoſal; and after 
N death to be divided among the ſurvivors and added to the 


- ® annuity. 1 1300. during her natural life; 3. and the ſaid Milian 
3 Ellington to have 51. for mourning ;- and to my brother Samuel 
7 Abbott 20 J.; and to my- brothes Fo feph Abbott of Froom 10ʃ.; 
1 and 4 to five perſons by name” one guinea each for a ring; and 
to my nephew Ys Abt whole nog: ſole executor,” EB; 7. 


The only 3 was, 1 Fa b Famer Alber, 
3 executor, who: was one of the children of William Abbott, was . 
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tr Mr. Rieber 1 Mr, Stanley for the Plaintiff Mr. Ronily 
2 PR Me, Hall for, the-de N contended, that this amounted t to 
ging im the ese 
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Mr. Romilly aid, that PIE LY ls not be conſiſtent with 
the manner, in which all the other legacies were Siren i in which 
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the 0 preceded che ſum. „ bY 
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Te Maler of the Rolls (after Pere farther diſculfion at 1 
bat) ſaid, it would be too much! in ſuch a caſe to give the defend- 
ant the reſidue e and declared bim a truſtee for the 


"fs of kin h. 
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1797, after deviſing his real eſtate, and. diſpoling of a leaſe- 0 ppc 11 
old: houſe, and the furniture, &c:, gave and bequeathed to his 4 lla, 
ephew; Burrington Price. 10,0007. 3 per cent. Conſolidated Bank dener | i | 
\nnuities, part of his ſtock: in that fund Which he directed to be the pericd of —_ 
_ EIRrivat _ — 
ransferred to his ſaid nephew for his own. uſe and benefit within which in this "= 
ne month after the [teſtator's. deceaſe: but if his ſaid nephew e ag 1 
bould happen to die i in his lifetime, then the teſtator directed, that of the age of Wal 
ſhould ſt ſſeſſed of the ſ L. eee, 

Is executor ou and poſſeſſe the aid 10, 00 3 ßer cent. by the eldeff, a 
the marriage WAH 

3ank . Annuities upon truſt for all the children of his faid nephew ofadaughre, 1 
or the death a 

Barrington. Price lawfully begotten, | which. ſhall be living. at his ofachia WM 
Jeceaſe, . or born in due time afterwards, in equal ſhares, if u more g's _ mY 
| ty-one, leave 

han one; 5 to be transferred to a ſon or ſons at the age of twenty⸗ ing iſſue. 
Upon the MY 

ne, and to a daughter or daughters at the like age, or marriage general rale Wal 
with conſent of the executor; the dividends to be in the mean ee ii il 
ime. applied for maintenance and education ; ; with ſuryivorſhip in 6 we By | 
aſe of the death of any one or more dying before twenty-one or. 3 1 
marriage without leaving any child or children; £ if leaving any, in 1 4 
upon. truſt for. the child or children, in the ſame manner; and if childs by un 
b | 1 

Barrington Price ſhould. die i in the teſtator 8 life, leaving only one mart. 1 
child living. at his deceaſe, or born i in due time afterwards, or if 4 


more, all but one 1 ſhould die before becoming entitled to any ſhare, | 


and without leaying ifue,. upon truſt for ſuch one; and if Bar- 


ringlon, Price ſhould die i In the teſtator $, life without leaving any 


child o or children living at his deceaſe or born. i in dutime after- 


wards, or if any, they, their child, children or iſſue, ſhould die be- ; 


fore becoming « entitled. to the ſaid ſtock as a veſted intereſt, then 
the ſame to fall into tbe reſidue, and go to bis warben Gorge 
Barrington, e er and executor. 
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ſum, f $3,090 J. part of bis ſtock. of and in the 3 her cent. Bank 
Annuities ; upon truſt. for and fot the benefit of all and every 
the child and children of his niece Mrs. Ti Friſtram, t the wife of the 


Reverend, Thomas Tr Bram, if more than one, io and by equal 


Nn or r and- it: n veled ine in, and transferred to, 
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duch of hi” as e ſhould be a fon or ſons, as or. r hen he or they 
ſhould attain his or their age or ages of twenty-one. years reſpec. 


| Ae tively, and in and to lick of them 33 mheuld be a4 daughter or 
e 


daughters at the like age or ages, or upon her or their marriage or 
marrisges before ſuch age with conſeht of the plaistäff, or the 
furvivor, his executors, ec. and he directed, that the dividends 
thereof, or ſuch part or parts thereof, and ſo much as the plain- 


tiff ſhould think fit, ſhould be in the mean time applied for the 
„ maintenance and education of the children of his ſaid niece Mrs. 
W Num during their reſpektive minorities, without any regard * 
| in 6 the ability of cheir father, or his ſituation or eitcumſtances i in life: 


but. if ary « of the children of the ſald Mrs. Tri ram, being a fon 
or ſons, ſhould” 'die beide the. age of twenty- =one, or, being a 


ba daughter or daughters, before chat age, not having been married 


C16) 


With ſuch conſent, and without leaving any iſſue then living, then 
| the expectant parts or ſhares of ſuch children fo dying before 
220 555 0 being veſted of and in the faid 57000 l. 3 per cent. Annuities ſhould 
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go or accrue' to, and be upon truſt for the benefit of, the ſurviving 


| children 'of his ſaid niece Mrs. Triſtram, if more than one, in 
2 90 equal ſhares; : "and Thould be veſted intereſts in, and transferred to, 
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0 -Qively At the like ages or times as the original | 


the mean time applied for the maintenance and education of ſuch 


41 7 


ſurviving e children dufing minority : but if any of the children 
of his {aid 1 niece Mrs. Tri Nrum, ſon or daughter, ſons or daughters, 


mould die before twenty-one, leaving” any child or children, the 


mare of every "fuck child ſo dying under age, and leaving iſſue, 


mould be ug n truſt for the benefit of his, her, or their, child or 
| <hildren, it” more than one, in equal ſhares; and ſhould be veſted 


Wh in, an | and. transferred to, each 'of them reſpectively at the 


| Ike ages or times, ot upon the marriage of ſuch of them as ſhould 


be a daughter or daughters, with like conſent as before directed 
reſpecting the ſhares of the child or children of his faid niece Mrs. 
Triſtram, and with the ſame ſurvivorſhip as before, in caſe of ſuch 
child dying under twenty-one and without iſſue as äfbreſaid; and 


chat che dividends, G4. of the laſt mentioned ares ſhould be 


; applied for the maintenante and education of ſuch laſt mentioned 


child, Ge. during minority; : and if all the Children of his ſaid 
niece Mrs. Titrum, except one, ſhôuld die, before he, ſhe, or 
1 ihe uk became ene 10 any pat *f the ſaid” See! An- 
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nuities Sip virtue of that bis will, ie! withoitt | wind any baſe 


2 aforeſaid, then and in that event he gave the whole upon truſt 


for ſuch only ſurviving child; and directed, that it ſhould be trans- 


| ferred to ſuch child, if a ſon at twenty-one, if a daughter, at that 


ages or marriage with ſuch conſent, as before : but if all and every 


the child and children of his ſaid niece Mrs. Tri flram ſhould die, 
before they or any of them ſhould become entitled to the ſaid 


| 5,000 . 3 per cent. Bank Annuities as a veſted intereſt, and with- 
out leaving any child or children, which ſhould live to become 
entitled thereto, as a veſted intereſt, then and in that event he gave 


* aid 5,000 J. Bank Annuities upon truſt for all the children of 


the ſaid Barrington Price, which ſhall be living at the deceaſe of 
ine ſurviving child of his ſaid niece Mrs. Triſtram, in the ſame 


manner as directed concerning the ſaid 10, oo0 J. Bank Annuities ; 


and if none of the. children of Barrington Price or their iſſue 5 
mould live to ee entitled, the ne S. ooo NON to o fall i into 


the _ m 5 No 
"The —_ died "RTE POR 1 execution of bis will. 
Tri ram died, according to one witneſs, in 17963 leaving ſix chil- 
dren by his wife. She married again; and by that marriage had 
one child, Louiſa Jane Cooke. That child be a ſhare, and 


the Tri rams claiming the whole, as the only children living at 


the death of the teſtator, the bill v was ed "ey tie e to have 


. different vghts —— e 


2 84 i 
e 


"Mr. * fir ths family f Trifrom=Ir was bey 5 
held in theſe caſes, that a general bequeſt of ' this ſort applied 
only to the deſcription of perſons at the death of the teſtator at 
fartheſt, but ſome late caſes have let in perſons anſwering the 
That conſteuction, which 
would let in the child by the rand, marriage, would make a 
conſiderable part of this diſpoſition impoſſible. The queſtion | is, 
whom the teſtator meant by the child or children of his niece 
Trillram. If the conſtruction is extended to a child coming in 
eſe after the. death of the teſtator, you muſt extend it under this 
will, ſo as to give to the children of that child a proportion of the | 


deſcription. before the diſtribution. 


fund at the age of twenty-one ; which is extending the veſting 
beyond the period allowed by law: a difficulty, that cannot occur, 


3 es 


fi it is $ underficgd. children born at the death of the teſtator, The 
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Court will incline to. that, meaning, wy wil meet tes 


al 
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Mr. Sutton ond. =" ons 5 pt 1 . * 
merely a queſtion of intention. The rule, chat all children are 
let in, until there muſt be a diſtributive ſhare given to one, muſt 
govern this. caſe: Andre uus v. Partington (a), Hoſte v. Pratt (3), 
| Middleton v. Meſſenger (c). Suppoſe, all the children by che firſt 
huſband died, before the money was diſtributable: is the bounty, 
evidently intended as a proviſian for the children of his niece, to 
lapſe ? The Court will not incline to ſuch a conſtruction. The 
difficulty, ſuggeſted muſt, be conſidered, when. the caſe ariſes: but 


+2: eventually had limitation in a will does not of neceſſity go- 


. 


vern the conſtruction. NE wag Jhe father, rn to _ove been 
dead, hen: Ws W * de. Att a1 


WP 7 „ 
5 | - 2 | 
1 & GP 8 


1 — 55 3 ike of he. 9 now 85 let 
in all children, until chere muſt be a diſtributive ſhare given to 
one, the conſtruction upon the whole. of this will ſeems to be, that 
eyery child muſt be let in, until ſome child attains twenty-one, or 
dies, leaving iſſue. The firſt attaining twenty-one muſt be paid 
is ſhare, and then it muſt be apportioned; unleſs ſome other 
prior event would compel you to fix the ſhares. The rule of the 
Court has gone upon an anxiety to provide for as many children 
as poſſible with convenience. Therefore any coming in N. be- 
fore a determinate ſhare becomes diſtributable to any one, is in- 

led. My priyate opinion is, be never thought of his niece 
marrying again; but the objecb was the children of Mr. Trifrom. 
The words“ the wife: of the Reverend Thomas Triftram” are 
merely words of deſcription; In the direction for maintenance, 
without regard. to the ability of their father, IL ſhould ſuppoſe, he 
thought, Mr. Trifiram was alive, and that” he meant him: but 
the; words arę not ſo; and if the rule is to include all children 


coming ix «ſe, before there muſt be a diſtributive: mlare given to 


one, the words their father“ in that paſſage are not ſufficient 
io ſupport my private opinion againſt the rule. In the gift over | 
by - . of Hg Price chat ould not be . 
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thy at the death of the ſurviving l Us Mes, Trill ram. "There 


too, 1 think, he meant children by Mr. 7. rifram: but it would Bg. = 


be very difficult to make out the title of the children of Barring- | 


Jon Price agaitiſt her children by any other huſband, "The diffi- TRuTRAn. | 1 


culty put by Mr. Alexander confirms my private opinion: bot 
the rule requiring, that all the children ſhall take, who. come in 
ee, before there is a neceflity for determining the ſhare of any. 
child, it only comes to this; that the teſtator has given to perſons, 
whom the law makes certain, property, with a limitation over, 


1801. 


ron 
V. 


which cannot take effect; which bappens every day. Notwith- 


ſanding a ſtrong conjecture againſt my judicial opinion, I am 
bound to declare, that every child of Mrs. Triſtram ſhall take, 
who will come into exiſtence before any ſon of Mrs. T r iftram 
attains the age of twenty-one, or any daughter attains that age, or 
matries, or any child marries, and dies, leaving iſſue; for a child 
may marry, and die under twenty-one, leaving iſſue. | Decree, 
that the Rock ſhall be transferred to the Accountant-General, and 
the colts of all parties paid out of the reſidue. Wherever ; a teſta- 
tor by his will raiſes a doubt u upon the meanin of it, his general 

property pays fot ſettling that doubt. This be a ſpecific le- 


gacy of ſtock, the dividends ': are e abe for maintenance from the 
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bendant by auktion ſome houſes in Ratelif Highway, upon 
thy uſual terms, a depoſit of 2 8. Per cent., "and a proper convey- 
ance to be executed upon payment of the remaifider of the pur- 
chaſe money at Michaelmas next. The Premiſes were with others 
ſubje&-t0 Certain annuities: "bit a truſt of _ N RY for 
che püy ment of theſe atinifties.” The BR" abſtract delivered was 


clearly deffeftives ſo thut the n could wy be completed at 


I 22. 


9 

4 | 
Contract ſor | 7 ll 
the fale of £8 
houſes; 2 7 
which from 1 25 : 
defects in the 1 
title could naot 
be completed 1 
on the day. — 

131 
The treaty = 
however pro- 
ceeded, upon 
a propoſal to 
waive the | 
objections 


n certain 


terms. The ho burn befors nve the puichaſer. 1s: boaad, if he acce N title; 
ny the circa mitt 38 he veto AT the inſurance to expire at the day, on which the rid 


* enen ade been completed, without notice, makes no diffefevice. - A re h 

fer way Wb foo directe to in Kore, whether the d n 
e 7 accepted or ac N in, on be- 
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Caſes in chantety. 


che time. A farther abſtract was delivered to the: Balicitor for 
the defendant at the end of September or the beginning of Ofoer.. 


He inſiſted upon having a releaſe from the annuitants, The 
treaty continued through Oftober ; and about the end of that 


month the defendant” s Solicitor. agreed to waive all objections, if 
the plaintiff would allow him eleven guineas, | and if the truſtees 

ol the ſtock would | join in the conveyance z and refuſed a propoſal 

40 give up the purchaſe. The plaintiff agreed to make the allow. 

ance deſired. On the 4th or 5th of November the defendant's 


*Solicitor ſent a draft of a conveyance, - Theo; truſtees of the ſtock 

were prevailed upon to join in the conveyance. by a new declara- 

tion of truſt. The draft was returned to the defendant' $ Solici- 

tor: the deeds were engroſſed; and upon the 16th or 17th of 

December he declared himſelf ſatisfied with the title; and aid, the 

deeds would be ready 1 in two or three days; and that he ſhould 
complete the purchaſe under the promiſe of the eleven guineas, 

Upon the 18th of December the houſes were burat:: the inſurance 

having been ſuffered to expire at Michaelmas 1796. On the 
aoth of December the defendant's Solicitor wrote a letter; ; obſerv- 

ing, that he had taken an objection to the frechold title; and 

mould not have t ought any thing more of the purchaſe but for 

che covenant of indemnity from the truſtees, inſetted i in the draft 
by him, and approved by one of the truſtees of the ſtock: but as 
that had been ſtruck out by another truſtee, he could not adviſe 
his client n, che title; and he ſhould call for the depoſit. | 


The bill v Was FO fled: ;1praying a SETS nn of the 
contract; and a decree was made by the late Lord Chancellor, 
ſimply referring it to the Maſter, to ſee, whether a good title 
could be made. This decree was diſſatisfactory to both parties, 
as not deciding the e 5 and a e of TOR * was 0 
ſented by T 


1 . 
% 


N — 


Mr.  Mankela 2 BY Fa * og ab Ti * Ned, that the 
choice to the title from the charge of the annuities was frivo- 
lous: : chere being a fund of ſtock with a truſt declared upon i it. 

Me. a a | Me: Lewis for f the Ade be delay in 
1 this contract aroſe from the defect of the title; and 


the TO * to > have acquainted the defendant with the cir- 
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the caſes, ee to are Wn ad, 


v. Lever 6. The former caſes proceeded. upon. this 
e party could not have the thing bought; for, 
| chance bad decided againſt him: but he had the ch 996 3, and he 


> 


| e it each way. In the. caſe of a life ir. might laſt fifty. 
years, and might dap the next day. But this is not. 3 — 
of property depending upon, the 'contingency of life, like an ann. 
 nyity, A. man a purchaſing. A houſe 4 4s to, conſider. with. bimſelf, 
whether he will inſure, or dot. Not a word was Haid about inn 
ſurange s therefore notice was not incumbent on the plaintiff „ 
and there was as m negligence in the defenc nt in not in 5 

_ quiring-about that. Such an accident did nat gecur to either 
them. If in the fale of a houſe, nothing is ſai 


it could not dt enter into the bargain. | Dot uot 
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2 


as os 3 . 55 80 x; ON 7 A N 7 l 75 ö 83 MY : 4 1 2 * 
' . e „ . ITY , vel WE: 34 - 235 RK. „ 


e una fir delivered Was undoubt- 
elly 3 in certain * 


5 of t the pro- 
There Was alſo, the 


ot three {+44 and chere way no Sat 


rann * et +a 


ay Mp Es . money. lit Was ; with, x aj 42425 10 
chooſe 0 go on with the bargain, or to put an end to the contra, 
The agent however choſe not to put an end to it; and though a 
circumſtance took place at Michacimas ſufficient to put an end to 
any action of law, the contract was kept alive, at leaſt to the 10th 
of December, It is clear, the objection was given vp as: to the 

freehold kite; and the only difference was as to the indemnity 
wt the. ade aſſacting theſe with, other premiſes. I do 
r this. Objection is of form or ſubſtance : but 
lee it 0 be determined when it may be neceſſary, whether the 
A haben run 
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che annita l. A n che premiſes or. las this * 
Will ſay, under all circumſtances the purdhlſers ſhall Take the pre- 
miſes burthened with the annuities with M great number of others; 
and ſeek their indemnity againſt the truſt property and the truſ- 


tees; if they preferred a perſonal covenant! by the truſtees. If in | 


9 equity theſe premiſes belonged to che vendee, he would have 4 


title to the Tents and profits at Micha 
- muſt pay the purchaſe money wich intereſt from that time. Fit, 


theſe circamitances à Court of Equity will not 


ir by relation; and be 


it 18 ſaid, the title was never accepted 10 fact: 2ay, if not, under 


; ' compel a Tpecific 
performance.” As to the ſecond point the objeQion 16 grounded 


opon two circumſtances?! rſt,” the ſimple fut of the fire; 2dly, 
that the premiſes had been inſured” prior to the contract; that 
"2 chat fact and the fact, thüt the inſurance” expired at Michadat 


1796, were not diſcloſed ; and that the premiſes afterwards re- 


maned une 
Jen has been mentioned: but no cafe has been cited in ſupport 


: + F< 
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y inſurance. = "The authority of Sir 7% ofe ph 


of that dictum; and it is in a degree ſuggeſted, not admitted at 


the Bar, that it may be conſidered overruled by ſubſequent caſes. 


As to the mere effect of the accident itſelf no ſofid objection can 


be founded upon chat ſimply; ; for if the party by che contract has 


become in equity the owner of the premiſes, they are his to all in- 


tents and purpoſes. They : are vendible às his, chargeable as his, 


land v 


capable of being incumbered as his; they r may be deviſed as his; 
they may be aſſets; and they would deſcend to his heir. If a 
man had Ligned a contract for a hou 


no appropriated to the London Docks, and that houſe was burnt, 


. upon that land, which is 


it would de impoſſible to lay to the purchaſer, willing 8 to take the 
thout the houſe; be auſe 'much more valuable on account 


ok this projet, that he mould not have it. As to the annuity 


0 caſes and all the ot 
party has che thing he bought; though no payment may have 


rs, the true anſwer has been giren; that the 


been made; for he bought ſubject to contingency. If it is a real | 


| eſtate, he of courſe has i it. Then as to the non-communication, | 


J cannot ſay, that in my judgment forms an obje&ion ; for I do 


not ſee, how I can allow it, unleſs 1 ay, this Court warrants to 


every buyer of a houſe, that the houſe is inſured, and not only 


inſured , but to the full extent of the value. The houſe is bought, 
not the benefit of any exiſting policy. However general the 


pee of _— from 2 * it is not univerſal z and it is yet 


9 _ ou» 
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1 Mt” that 83 are infored to their full n or neat it. 190 . 
The queſtion, whether inſured or not, is with the vendor ſolely, 8 
not with the vendee; unleſs he propoſes ſomething upon that; Motues, 
and makes it matter of contract with the vendor, that the vendee 
| hall buy according to that fact, that the houſe is infured. Iam 
therefore of opinion, that if the agent on behalf of this purchaſer 
did accept this title- previouſly to the deſtruction of the premiſes, > ogra 
the vendors are in the ſituation, in which they would have been, 
if the title and the conveyance were ready at Michaelmas 1996; 
but by the default of the vendee were not executed, but the title 
Was accepted, and the premiſes were burnt down on the quarter 8 55 
day. As to the fact, where there has been a great deal of treaty, 3 1 ů 30 58 
and-a confiderable hardſhip muſt fall upon one party; if che eaſe 
is to be put entirely upon the fact, the Court muſt guard againſtt ip 
ſurpriſe; and I am not ſure, eyen ihe plaintiff's witneſſes. accu—- TY 
rately. underſtand the nature of the facts they d poſe to, It ig to 1 
be obſerved, they are all the plaintiff's agents, ſubject to the i in- ts 
fluence neceſſarily belonging to that ſituation. The caſe is there-, 
fore not ſufficiently clear upon the fact; aud there: ought. 10 * 
ſome reference to the Maſter. or an inquiry before a jury: but tbat : : v4 
wal not be upon the validiry of the dien for it.is clear, the u- 
jection to the freehold title, that it was not old enough, and the; „ 
other objection, that the purchaſer had a right to inſiſt upon a „% | ; 5 | 
leaſe of the annuities, were waiyed.. The queſtion between them vin ee 
is, whether the parties agreed, that an. indemnity ſhould be given 1 hoy Ns. 
in any form; and if fo, in what. form, The inquiry muſt . e 
whether the title had been accepted by the agent on behalf of te = 
defendant: on or before the 18th of December 1796. Tha f flag Taps — 
quiry will miſcarry, unleſs. the Maſter; or the Jury, if ſatisfied, th 3 
there was an acquieſcence. i in the. propoſal, ſhall. be of opinion, 1 
that is an acceptance of the propoſal. . I; ſhould think, a Court, of os 
Law would hold that : . but if there is any. doubt. of it, I would 
rather refer it to the Maſter to inquire, whether the agent on be⸗ 8 
half of the defendant had accepted or acquieſced i in the propoſal ; ; r 
with a direction, that he, ſhould be examined ; and they. will 9 4 4 
appreciate the credit due to him; and will not forget, that he was e 4 
banging; for himſelf for cleven guineas ; ; if that appears. | 
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The deere was d reverſed; and the reference to the Maſter 4 154/65 64) | 
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eee RR 355 by ind, otur . 55 late, wy 80 oY of My 
in a leaſe, *,-\ 1749; demiſed ſome lands in the neighbourhood: of Birming- 


.. Lands to Foſeph: Richards. for a term of ninety-nine ears at the 


winded © annual rent of 4 l. abd che farther yearly rent of 8 J. for every 


ſet out an 

BW 1 of the acre: of meadow. or paſture, which had not been in tillage for ten 
I ” woo 5 years laſt, that . Richards: ſheuld at any time during the term 
ö ſet or ſell plough up. „ Tbs; leſſee covenanted within three years to lay out 

4a $ a = 370 l. at leaſt in new building two meſſuages, and in erecting | 

83 cdvelling houſes upon part of the premiſes then marked or ſtaked 
e omg out for that purpoſe, 30 yards by 120. He alſo covenanted to 
1 N l oetupy i in a biſband-hke- manner, and not to demiſe or grant 
| intentionto over the Rafe to any perſon except his wife, children, or grand - 


ek that children, for any TS a FOE: Wan en, * the 


cannot be LR „ 
afied upon, uſual e Megs - ox ai 53 4 2 0 


there is no 48 1 l 8 N ; 


* * leaſe ab inde: this aa 1 if 5 Gid Loy 


of Gollgb, his belts or afligits, ſhall be minded ro fer out any pan of 


the ure. th&'proiſti/ hereby demiſed (extept the pleee of land above men- 


words are 


7a engl tioned to be wafked or ſtaked out for the laid leſſee, his executors, 


| 4 = * aflininiſtratots, und aſſigns, to be built upon) for a ſtreet or ſtreets, 


particular or to Tet br r fell any part or parts thereof to build upon, and ſhall 
ſpecies : 1 

therefore » at Ahy time during the faid term give to the aid leſſee, his exe - 
e 8 cũtors ot aſſigns, two months notice in writing of ſuch intention, 


a Canal 


| Company for thin it ſhall be lawful for tlie lenor and His heirs to enter upon 


7 8 3 . / 
* ” 
— 15 . 

7 5 uw + 81 4 


2 


the lands re- 


fomed ws ſuch ground, to, be ſet out for 4 fiteer ot Rreers, or to be ſet or 
warebouſes fold, as aforeſaid, to build upon, and to diſpoſe thereof for the 


| — 9555 purpoſes focal, as he of they ſhall think fit; and that from 
. ang. alter ſuch entry or entfies the ſaid” leffor, his heirs or aſſigns, 


and wharfs, 


ae ſhall diſcount and allow, or otherwiſe it mall be lawful for the 1 3 | 


SH appurtenant, * 


and wanted  faid leflee, his executors, ang. alfigis, to retain yearly out of the 
for the en- Hr Þ . eh ſaid 
joyment of rents reſerved, as much money for all ſuch ground of the 


== oo demiſed premiſes as ſhall/ be ſet out for a ftreet or ſtreets, to de 
. ſet or ſold to 10 built upon, wan proportionable to the re- 


tion was de- 
creed for te 
land covered with wa und as to n and. he Fs of baſons, though rr ev 


18388 mM 


of compenſation, yet upon à rehearing and after great litigation the Court en: pot rever 
. Cree, 2 direct anotner * to the Maſter, * on that gcc. ( 4 
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— in Chancery. 


grad wt lor the whale which is wo be alen by the did lese, 
bis executors or affigns, in fun ſatiefaction for all ſuch ground as 
Halt be fet-out for a ſtreet or fireets, or ſet or (old for the pur- 


ground as ſhall be ſet out for a ſtreet or ſtreets, or to be ſet or ſold 
to build upon, purſuant to the ſaid agreement, ſhall, as ſoon after 
che fame Mall be ſet out for the purpoſes b as may be, 
well and ſulfiejently be bedged and fenced from the ground there- 


dy leaſed: * theres: at the "DS of the 11 9780 his G - 
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*« ler died 3 ual 1 3 1 deviſed all "PEI 
miſes compriſed in the leaſe to his wife and her heirs. She died ; 


kaving an only: fon, her he 
Birmingham increaſing 5 the widow and her ſon gave ſeve - 


rial notices: of reſumption. under the covenant z and the tenants 


delivered up the land accordingly... The leaſe by meſae aſſign- 


r at law and deviſee, The town ef 


1801. 
— | 
Govern 


The Won- 
afdreſuid; and that no greater or other ſatisfaction or de- l 


BI AMIS o- 


aver hall” be "made by or to the ſaid leſſee, his executors or aan Cana 
an, On sss et thercoft bur it is further agreed, that all ſuch 4. 


ment became/| veſted in , Fobn Gigl. Mot part of the premiſes = 


nmel v was -— wig Aer rent but ſome pieces, one par- 
„ remained in * | 


bes a whe Wt 7 


1n he 118 70 year Se King Cw 10 PN an 4 if "2 ORG 


paſſed, incorporating the Worcgſler and Birmingham Canal Com- 


pany. Upon the gth of July 1792 Gueft was in poſſeſſion of 


13 or 14 acres; and Gough was in poſſeſſion of the faid- piece of 
3 roods and 20 perch. An agreement took place between Gough 


and the Canal Company ; by which he was to demiſe to them all 
his lands in the < 


nances ; they paying for all ſuch part as he has a right to take 
from Gueſt, purſuant to the proviſion in his leaſe; at the rate of 


251. per acre per annum, from the time they take poſſeſſion; and 


paying to Gough for ſuch/patt as he has not a right to take from 
Gueſt, purſuant to ſuch proviſo, the rent Guef pays during his 


cupation of Gugf or his under-tenants, and two | 
meſſuages and two ſmall tenements chereon, with the appurte - 


Teaſe, and afterwards at the rate of 25. per acre ; the Company I 


to bold the faid land im perpetuity utider the rents above ſpecified ; = 


| = paying any PA for. the buildings ereRted there- 


eng, VI. T on 
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Ing of the Commiſſioners under the act; who, made their award 
on the 9th of Augaft ; by vrhich reciting, that it appeared to 
| them, that the Company had cauſed all the land in the occupa- 
tion of Gueſt or his under-tenants and the appurtenances to he 
marked out, as wanted by them for the purpoſes of the naviga- 
tion; and farther; reciting the agreement between Gough and 
"the Company, they determined, that the Company ſhould pay the 
aid rent of 25 l. per amum an acre for all and every the ſaid 
lands as ſhould be ſo taken and uſed by them, and fo proportion- 
. ably for a greater or leſs quantity than an acre, to Gueſt, his exe- 
cutors, ec. for ſuch part of the lands as at the time of making 


the piece ſtaked out to be built upon at the granting of the bs. 
BinMinG»- 


of which Gough was in 0 e and 0 Ow r * 
| . der nad NE Roper Hi 8 4 12 1 424 vt ent 


ninety-nine years, and: to Brother and Lynden, his under-tenants 
| es remainder or he term. | The hos 2 no ova 
Un on the 2 1ſt of May 1795, requiring them to attorn to him 
an ejectment in the Court of King's Bench; which was tried at 
the Summer Aſſizes for the County of Warwick in 1795; when 


the Jury found, that ſix acres, part of the land, were taken for 
the uſe and purpoſe of the navigation; and the remainder for 


ficient for the building of wharfs and warehouſes. That was 


upon a caſe reſerved; ſtating all the facts, and, among them, that 


a . of Land Jury Tu 1 evidence. — the ad of Func 


Upon che 1 3th. of- September: Page notice was ſerve) Upon. 
* under the clauſe of reſumption to quit the land, 


Poſſeſſion was delivered accordingly by Gugſt; and the Company 
took poſſeſſion of that land, and alſo. of the 3 rode and 20 perch, 


N 1 23 


rep 


ee aherwatds for! up ated 404 in W 5 1793 calleda a meet- 


the agreement was in his occupation, for the reſt of the term of 


for their terms, and from the expiration thereof to Gueft during 


2 * 


The Com ny rede to pay ars 4 notice was wt by 


the purpoſe of building ſtreets; and that ſuch fix acres were ſuf- 


upon evidence to that fact taken by agreement. A verdict was 
chen taken for the plaintiff, ſubject to the opinion of the Court 


che Company had dug and uſed a quantity of brick earth, and 
exerciſed other acts of ownerſhip; and alſo ſtating the above find- 
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Gough offered the Company. a, . at a rent th 2 25d, a an acre crore and | 


| Bixwmine>- ' 
| ger annum, and upon being paid the arrears; : and in the tame * Ein 


letter his agent obſerved, that though by this deciſion be was not DO. A F 
entitled to the whole of the fix. acres, yet he was by no means _ 
precluded from obtaining a compenſation for his right of bang, 
upon this land, and other rights attached to him as landlord ; 
and propoſing a reference to individuals or a Jury under the Act, 
to determine, what the compenſation ſhould be. Upon the 3d K 
June 1796 a bill was filed. by the Canal Company. againſt Gough 1 
praying a ſpecific performance of the | agreement, and an Injunc- 
tion. to reſtrain him from proceeding at law to obtain Judgment 
or execution. Cough by his anſwer ſtated, that the conveyance 
they tendered reſerved only the rent reſerved in the leaſe; and 
alſo. compriſed the 3 roods and 20, perch. Upon the 12th of 
Fuly 1796. the Company offered by a letter from the Solicitor for 
them and Gueſt to take the whole of. Cough's land at 2 5 J. an acre 
per annum, as Formerly, agreed upon, A correſpondence followed 
between, the agents; and a letter, dated the 11th of January 
1797, ſtated, that the Company had at length determined upon 
| the quantity of land to be taken for the canal ; which was 9 acres 
and 38 perch ; ; that that was all the land they conceived they 
ſhould have ocean for . and that what remained was all com- 


. 


3 bill, upon „ this fd, was « infittared.” Was | filed W 
i Gough upon the 27th of May 1797 ; praying, that his rights and 
intereſts in the premiſes may be aſcertained ; that he may be 
quieted i in the enjoyment; that the agreement may be ſpecifically | 
performed, ſo far as it.can be performed ; z; that the Company may 
accept a leaſe accordingly, except the ſix acres ; that the compen= 
ſation to be paid by them to the plaintiff for the fix acres may be 

| aſcertained ; that an account may be taken of the rents of the 
prewiſes, except the ſix acres, ſince the Company had poſſeſſion ; : 
and an account of what | is due to the plaintiff i in reſpect of the 
fix acres during the poſſeſſion of the Company, and of the com- 
penſation, which ought to be paid to him, and for payment upon 5 
duch accounts; and that the papa. g rights u under the clauſe in 
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the 1efe and the ſevetal evitttact 


my hs may be ſettled; | 
and that an Injunction may be granted to reſtrain Cuff and bis 


| under- tenants from proceeding in ejectment againſt the plaintiff 


and the . ney Be Oar. all r 5 law apainft the 
plaintiff” ; Ra, 


— 0 
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the bill Oe FIR W. price was OE] upon on account 
4 the ſitustion of the premiſes, and their value to be let or fold 
for building, and the probability, that an opportunity would ſoon 


offer to the plaintiff of letting or ſelling the premiſes for that pur- 
poſe. The Company never agreed to pay ſo high a price for 


land for the purpoſes of the Canal; which could not be let or ſold 
for building; and if the land ind have been uſed only for the 

Purpoſes of huſbandry, fot which alone Ge could uſe it, they 
never would have __ near fo high a cron; - N 


” —__ 


The Canal bay by th their bake fiated, that it was under 


ſtood upon the treaty, that the plaintiff” had a right under the 


covenant in the leaſe to take from Gueſt for the purpoſe of build- 


ing upon all the land, except as in the bill mentioned, but not 
to ſell or demiſe to them for the purpoſe of the navigation; and 


| therefore they applied to Gueſt to deliver them poſſeſſion ; which 


te promiſed, if they could agree with the plaintiff for the pur- 


| chaſe of his intereſt ; and in confidence of ſuch promiſe the 


agreement with the plaintiff took place. The price was in conſi- 


deration of the fituatlon of the premiſes, ab convenient and ne- 
ceſſary for the uſe of the navigation, and of the value the premiſes 


were worth to be let or ſold for building. They admitted, that 


they have not paid, or offered, near ſo high for any other land, 
purchaſed for the purpoſe of the canal; which is not in a ſitua- 
tion, where it might be let for the purpoſe of building upon; and 


if the land could have been uſed only for huſbandry, they would 
not have glven the ſame ptice. They never entered upon the 3 


roods and 20 perch. They made 1, 500, 000 bricks. Under the 


: award of the Commiſfioners Gueft demiſed the land to them: vis. 


15 acres 12 perch (including 1 food 304 perch of the land ſtaked 

out for building at the date of the leaſe) at 25 J. an acre for all, 
Sept the one rood 394 perch. They were adviſed, the award 
of the Conimiſſioners controlled the agreement. "They want no 


more chan 9 Acres and 38 pg for the purpoſe of the canal; 


and 
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I a Da rained by the A& to take enn rey are proti- 
bited by the Statute of Mortmain* from taking more. They in- Goyan 5 
ſiſted, that their agreement with. the plaintiff was annulled, not Thi: Wu. 

only by the award, but by the judgment in the Eje&ment ; and ens 


Gueſt s demiſe to them of che 13 aeres, 12 perch, was alſo become 155 Canal 
of no effect. They tated, that they are willing to pay a rent of Couranr. 


is entitled: but it was claimed both by the plaintiff and Gueſt. 
5 They admit ed, that at the time they took poſſeſſion it was under- 
ſtood, chat the plaintiff had a right to reſume; all the land, except 
what was mentioned in the bill to 0 bwijnaſlted and ſtaked our be 
the lellees t0 build _ i, hes 1 


Gu by 4 FO infor 3nfified, PIs ws 4s ib 2 . 
having remained in he plaintiff's hands, and not being let or 


ſold to build upon, was contrary to the clauſe in the leaſe. He 
flated, that evidence was given before the Commiſſioners, and it 


was underftood then, that the Company would want the whole 


of the land for the purpoſes of the navigation; and they have 
declared ſo. He alſo ſtated, that the land was not of a any conſider- 
able value on account of the proſpect of being built upon. In that 
re _ hey was e TY the: Wera . Fe — 


"I — 


orf the ary the Cal POontuny 1 entered into evi- 
A Several witneſſes ſtated, that g acres 38 perch were wanted 
for the purpoſe of the navigation: 3. 6. for making a baſon, 
erecting Qluices, wharfs, and places for landing goods, cranes, 
weight- - booms, and other engines, to be uſed for the canal. One 
witneſs ſtated, that what he thought neceſſary to be applied to 
the purpoſes of the navigation was not ſufficient with regard to 
the traffic expected: the Company having taken other lands of 
N Sir Thomas Gooch. Another witneſs ſtated, that part of the lane 
| was neceſſary for the purpoſe of the navigation; the whole was 


not. Three W one rood are at ene nnoceſſity for the 
= navigation. N / 


"By the ae: ptendekr i upon che 5 of Delete 1799, Fs 
Wang declared, that the plaintff at the date of the agreement was 
entitled to the whole of the land in queſtion for the Purpoſe of 


bnilging, except the land i in the original leaſe mentioned to have 
Vor. VI. . 1 8 9 been 
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; been Alaked and marked out for building; anden dener t to the 


_ < 1 5 Fred 


cafes in Chaneety; : 


U 


Maſter was directed, to aſcertain the quantity, G c.; and to diſtin- 
guiſh the excepted land, and to aſcertain the quantity of ſueh part 
of the reſt as was covered with water for the uſe of the canal 


navigation; and how much of the land covered with Water was, 


when the Company took poſſeſſion, in the occupation of Gueſt and 


te under-tenants; and it was declared, that the Company ſhould 


accept a demiſe in perpetuity of all the lands, ſubject to the inte- 


reſt of Gueſt in the piece of land in the original, leaſe mentioned to 
have been ſtaked and marked ont; reſerving a rent of 2 ol. an 
acre per annum for the whole, except che laſt mentioned piece, 


and for that a proportion of the rent reſerved by the original 


leaſe during the remainder of the term thereby granted; and after 
the expiration of that term 25 J. an acre, to the plaintiff, his heirs, 
and aſſigus, from the time the Company took poſſeſſion. An ac- 
count of the rents was directed; and an inquiry, what compenſa- 


tion by a ſum in groſs or an annual rent ought to, be made to 


Gueſt and the under-tenants- for their reſpective intereſts in ſuch 
parts as were covered with water: if a, ſum in groſs, to be paid 


by the plaintiff, if an annual rent, by the Company, to \ Gueſt and 


the under-tenants. An account. Was directed of. the rents paid 
already by the Company to Gueſt and the under: tenants in reſpect 
of the lands, except thoſe marked out for building in the original 


leaſe; and in caſe the compenſation. to Gueft and the under-tenants 


ſhall be by a ſum in groſs, i it was directed, that they repay to the 


Company what ſhall appear. upon ſuch account to have been 


received by them: but if by a rent, that they. dedud : and retain 


che amount of ſuch rent as ſhall at the time of taking faid account 


be due to them reſpectively, out of the monies received by them 
reſpectively; and pay the ovexplus, if any, to the Company. 
The Maſter; was directed to ſettle. the proportion of rent, which 


by the original leaſe ought to be abated by the plaintiff in reſpect 


| Pays together wich his own colts. 3 


of the lands to be demiſed to the Company, excluſive of the land 
marked out, as aforeſaid. An Injunction was directed to reſtrain 
Gueſt and the under-tenants from diſturbing the poſſeſſion of the 


Company under the demiſe. The plaintiff was directed to pay 
the coſts of the defendants, except the Company and Gueſt, and 


the Company to repay to the plaintiff the coſts he was directed to 


7 | N 4 5 2 1 3 
« * N » * £ 7 , 72 


* 3 * 
1 Fa ” . 
1 1 4 
. 4 x 3 þ 7 ; 
* / x : * 2 * _ ” 
: * Oey" 2 T e 5 J * 3 0 
a 16, 5 1 . 4 * "oh: ; y « * fits $ 7 9 5 * 
* | * ; 
4 1 
* 5 7 
; id _ * - 1 
\ j 5 24 
* 
" ” 


„ 190 A 
AQ PoE "Fr * : TY "TIP" v4 W IF 1 I p, 1 
£ . * n 1 N = * . : "0 N | 
l e , 
4 HO 1 * 
. 
a ; r F 
A * ; i * f N 
LON a MEET, 
ey 2 * "pp 
* , #74 ; 
— 1 ph 
* , * 
* \ a 
* C 
* * % 
25 % 9 
* 5 
_ 


} - N 1 ; 4 F F. N £ A ; 4 7 N on, A v b 150 
1 L g ; Mg ; of , bx. * 5 - 2 „ 
* 1 EE a wr 
0 N & A 
: / * 
i Nerv. 
oF : N o 


1 pation of — was ali by Ge ws 15 - 190 %nẽe 7 
EY 1 grounds: : It, that the Decree is erroneous in giving the Gouc "uy 
plaintiff any preſent right or intereſt in any part of the premiſes ; The Won 
2 upon which the plaintiff had not at the time he ſerved the notice by Haſs 4 
cr at the filing of the bill a bond fide intention of building ſtreets un Canac., 
ct houſes: the building ſtreets or houſes being the only purpoſe, N 
; for which the plaintiff) was authoriſed by the clauſe of reſumption” 
to call for the land; and the plaintiff has proved, that he had n „„ 
ſuch intention ; having ſtated by his bill the agreement r 1 
Company; and he muſt have known, they could” not take lands 1 6 = 
for the purpoſe of building ſtreets or houſes, or any other purpoſe 7 
than thoſe of the canal only; therefore the notice was fraudulent, 
to deprive the defendant Gueſt of the benefit he might « derive by 
means of the canal: . 
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"Secondly ; : that the verdict was proceeded * upon, as concluſive : 
evidence againſt the defendant Gueſt, as to the quantity of land 
| intended to be applied by the Company for the purpoſes of the l 1 
navigation; 1 notwithſtanding the Company by their W 
ſtated, that they ſhould want a larger quantity for ſuch pur- = 
poſes 5 therefore the defendant was dot concluded by ſuch 
verdict ; but was > entitled | to an ile or bone other mode of 
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"Thiraly; 1 that the decree refers it to the Maſter to ſettle the 
compenſation, if any Tthould be made to Cueſht, for his right and 
intereſt in ſo much land as was covered with | water: whereas the 5 
Att directe all N e to be aſſeſſed by a Jury: i 

"Lint; that the 2 10 has not directed the colts of the ſuit to 


de paid to Gueſt; as it has directed with e to > the other de- 
fendants, the under-tenants.. . 


4 


7 the! Richards and My. "Herne ! in ig et of the Petition of 1 = 
hearing. Mr. Mansfield. and Mr, Thomſon, for the Canal Com- 
pany: Me. Romilly and Mr. Ti oller © 5 — Em Wy in a ſupport of 5 
U decree, 92 85 1 0 7 voy 
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© Coupany. 
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: Thi Lord EvanorioR e caſe _ Wee . 
— bis are 0 . 


Io 


'Þ 3 VA Anda 1 e ng of tt 5 that ſome 
very: conſiderable public benefit will ariſe from ſuch an undertak- 


ing, that they give ſuch large powers of breaking in upon private 


property by theſe acts of Parliament; and it has happened in this, 


as in moſt other inſtances, that the Commiſſioners were not ſatis- 
| fied with the very args powers n * Their award was at 


lens * e bus 1 


"The 3 of the latter words of this covenant is not to be 


confined to ſtreets, nor even to building houſes ; and the obſerva- 


tion is well founded; that the former words being ſo confined, 


che generality of the latter ſhews a different i intention. The Com- 


pany by their anſwer. ſay, they want only g acres 38 perch for 


the purpoſe of che canal; and are not warranted to take more: 
but I am clearly of opinion, that having made the agreement with 
the plaintiff for the greater quantity they could not retract. With 
reſpect to the 3 roods 20 perch, that were not actually built upon, 
my opinion, if that had been brought diſtinctly before the Court, 


would have been, chat if the Jury could have been ſatisfied, that 


the landlord had an intention bond fide at the time of building 


upon them, and afterwards found, he could not, there was no 


ground for this Court to ſay, that, becauſe that intention was not 


finally acted upon, therefore the tenant had an Equity. There 
is great difficulty 28 to frauds upon covenants; and it is much 


ſafer to go by the literal conſtruction. Upon that the plaintiff 


had a right to reſume any part for the purpoſe of building upon, 


and for no other purpoſe. The verdict, that the ſix acres were 


taken for the uſe and purpoſe of the navigation, is very looſe. If 
five of thoſe acres were taken for the purpoſe of building ware- 


houſes, that would have been for the purpoſe of the covenant; 


the terms « which are not reſtrained to buildings of any particu- 


(% The Lord Chancellor EN” with difipprobation the nl lengeh of the 


Petition of rehearing; and inclined to make the peticioner pay the expence occaſioned by 


o unneceſſarily loading the Record, as it appeared, againſt the advice of his Coanſel: 
but afterwards his Lordſhip ſaid, that as this was a very complicated caſe, and allo ing 


for the apprehenſion and anxiety of the party, that in bringing ic before the * | 


ching material ſhould be omitted, he ſhould fiwply __ the ne. 
5-0 
10 | 


u th Chari 


ur pellen Upon the: evidence all the fix acres were taken for - 1 

= purpoſe o of building; for their icuation,, c cloſe to the town, at 8 8 
the end or the canal, was moſt proper for wharfs, warehouſes, or K 95 -£ ol L 
buildings within the meaning of the leaſe. I will not ſay, Lam 1 | 

- fare, wharſs are within the meaning of the lenſe: but upon the 8 rt 

act of Parliament the Legillature ſeems to have conſidered them ru "4 


1 "They are Perbaps rather to be conſidered as eee 


the butldings; and fo, if wanted for the enjoyment of a wares! 


AT rig 
Houſe, it is within the leaſe. As to rowing) paths, and, the banks 5 * 4 
of baforis, the decree would have been better, if thoſe! had: _ 
allowed för. But T will not, after all this, litigation, and Wir the 1 
| conſequence of going before the Maſter Tor a great length of time 7 | | 
upon that Point, to determine, what that allowance ſhould be, re- 4 
vorſe the decree on that account, merely becauſe I ſhould ee 3 
dae mage i. ita ie moe! alt in that * „ 1 1 
an | Ke VE. | Dares affirmed. 4 | 
hog £ Fi e 925 „ 
n rs ran v. I e 4 N is 
Loe and Lord Dini 141 1 aa | appoinned b —— r 
of Lord i chor, an infant of the age of eight years, and his a nder fr 
brother of the age of ſeven: Lord and Lady. Bute being their pa- king an 


ternal grandfather and grandmother, and Lord and Lady Bb, 
heir maternal 1 he and F „ 


LES 5:50 4 


-The infants were at fchoel at Sunbury i in Mien, Dione 
ariſing between the guardians as to their relidence during the va- 
cation; Lord Dumfries preſented” a petition ; praying, t that. he may. F 


be at liberty to take the infants at proper times to \ Dunfries- 7 


in n\Seotland." "This eh aug We Lord Bute on various e 5 


1 


r 


His u Lerddip would not enter into the 8 as, on 


which it was oppoſed; preferring to reſt his refuſal on the general 


ground, thut the Court never made an order for uking * Ant 
out . wats 
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Portion rail- 


ed out of a 


reverſionary 
term. The 
rule is, that 


_ it depends 


upon the par- 
ticular pen- 
ning of the 
truſt and a 
fair conſtruc- ' 
tion of the 
whole inftru.. 


ment as to 


the intention. 
Upon a limi- 


tation to the 


arent for 

ife with a 
term to raiſe 
Portions at 


twenty-one | 
or marriage 3 
If there is 
nothing 


more, and 

the imergſts, 
are velted, + 
and the con- 


|  tingencies 


— — 


have _ 


pened, at 
which the - 


portions are © 
to be paid. 


upon the 
general a 0 167 


the intereſt 
is payavle, 
and the por- 
tions muſt be 
raiſed by ſale 


or mortgage 


J of che term. 
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; "ORD Fey by kts vill dated the 19th of June 1777 2 IS 
"the firſt place directing, that all his worldly eſtate ſhould be 


ſubje& to the payment of his debts, funeral expences, legacies od, 
annuities, gave and weviſed” the capital meſſuage, called Great 
Mitley, and all other the 'meſftiages, 1 manors, lands, tenements, and 
h reditamhenits, late belonging to Thomas, Lord Foley, deceaſed, 
which he {the teſtator) was entitled to under bis Lordſhip's will, 

or otherwiſe, in the counties of Worceſter, Stafford, Middlfes, 
Salo, and "Hereford, (except the manor of. Malvern, and certain 
other premiſes therein after. otherwiſe deviſed), whether freehold, 
leaſeHold, or copyhold, ſubject nevertheleſs to the charge therein- 
after mentioned for making up the deficiency, if any ſhould ariſe 
in paying his. legacies therein mentioned, to and to the uſe of his 
brother Robert F oley and Abrabam 7 urner, their executors, Nc. for 
the term of ninety-nine Years, to commence. from the teſtator's 
deceaſe, without impeachment of waſte ; and from and after the 
5 expiration, or other ſooner determination, of the ſaid term, 
to the uſe of his eldeſt ſon Thomas Foley for life; remainder to 
truſtees to preſerve contingent remainders ; and / 4 and after his 
deceaſe to the uſe of other truſtees for 100 years, to commence 
from his deceaſe; in truſt for railing a jointure for any wife or 
wives he ſhould marry, out of any part of the annual rents, ifſues, | 
and profits, of the ſaid. manors, Sc. not exceeding the yearly value 
of 2,000 U, or an annuity or rent · charge, not exceeding the year- 
ly value of 1, 500 J. clear of all deductions; and to pay the ſame 
half yearly on the 2 5th of March and 29th of September : : the firſt 
- payment to be made on which of thoſe days ſhall firſt happen next 
after the deceaſe of Thomas Foley; and from and aſter the end, 
expiration, or other ſobner determination, of the ſaid term of 100 
years, and ſubject thereto,” to the uſe of other truſtees, their exe- 
cutors, c. for a term of 1000 years, 1 to. commence. from the day 

of the deceaſe of his ſaid ſon 7 homas Foley in truſt by and out 
of che rents, iſſues, and Profits, of the ſame manors, meſſuages, 


lands, 1 my" 8 9 MF: ſale or mortgage 
| - _ - thereoh, 


_ 


in common; remainder to his brother in tail; remainder to his 


thereof, vor En competent part thereof, « or by any, Locher ways "FY 1 1 | 
1 * ' ; 
a 0 ley and raiſe any ſum or ſums of money x not exceeding, N We 


in the whole the ſum of 30,000 J. for and towards the portion. 
7 arid proviſion. of all and every. the younger « child. and e chilgren of 


e le Thomas Foley, for ſuch eſtates, in ſuch: proportions, under 


4 ſack reſtritions, and to be paid to him, her, or them, : at ſuch time, 
B and times, and Wich ſuch intereſt or maintenance, 286 the faid 
Thomat Foley ſhould by any deed, will, or appointment, by him, ; 

to be executed 1 in the preſence of two or more witneſſes, limit, 5 
| declare, or appoint ; "and for want of ſuch limitation, declaration, LY, 
or appointment, to be equally divided between them, if more than, 0 
one, ſhare and ſhare alike; and from and alter the end, expira-. 7 

tion, or "other ſooner determination, of the aid term. of 1090 
_ years, and ſubject thereto, to the uſe of the firſt and other ſons * 
the ſaid Ti bomas Foley in tail male; 3 with remainders to the ule. of 
Edward Foley, the teſtator's ſecond fon, and his firſt and other 


ſons, and Andrew Foley, his third fon, and bis f firſt, and other ſons, 


in firict ſettlement ; ; with the like Powers | to his ſaid | ſons, of mak 8 


ing jointures and charging portions ; ;, with, fimilar xemainders to 
the daughters of the teſtator and their ſons ſueg ec 


to the daughters of his ſons and daughters  reſpeQzely, as . 


FX 
filter} in fee. 17 
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"The reltator chen 1 his mill to be, that. all ei 
or tenements, which he held by leaſe from the truſtees or deviſees 
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. 


Lord 


of the | late Counteſs Dowager of Oxford 3 in the county. of Middle: „ 


ſex, ſhould go. and be enjoyed by his ſaid truſtees and ſuch perſon 


and perſons, upon. ſuch conditions, uſes, truſts, i intents, and pur» 


| poſes, : as the ſaid manor of Witley, and other the eſtates of the faid - 


Thomas Lord Foley deceaſed therein before limited, as far. as the . 
nature thereof would admit; ; and. be gave all other the leaſehold 


ellates, late of the aid Thomas Lord. Foley, which he (the te 


the 8 of e ſugh of the laid leaſes as were renewable. 
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tor) was entitled unto by. virtue 'of his Lordfhip's $ will, to. Robert Ty 
F oley. and Abraham Turner, their executors, We. for and upon the 
ſame uſes and purpoſes as. the , manor. of Witley: and. other the 
5 eſtates « of the faid 7. bomas Lord Foley, Ws therein before. limited, or 

as near as by the 1 tenure thereof the ſame could be limited; witng 


ot, 


£ 15 


| . ' : | 
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The te eſtator he deviſed other won is the county of Heres 


2 £3 45 to Robert Foley apd . Abrabon + Tap * heir exeemors . 
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for a term of. 101 years, to commence: from the day of his de. 
ceaſe, without impeachment « of waſte ; and after the end, expira- 
tion, of other ſooner determination, of that term, and ſubjeck 
thereto,” to "Edward Foley for 1 life; remainder. to truſtees to pre- 
ſerve « contingent remainders; ; remainder to..truſtees for 102 yea 

tb commence from his deceale, without impeachment of waſte, i in 
trüſt for raiſing a jointure of 1,200 J. a Year out, of the annual 
rents, iſſyes, and profits, Oc. (as expreſſed. in the limitations of the 
other eſtates to the eldeſt ſon); ; and from and immediately after 
tte end, &c. of that term, to truſtees for 500 years, to commence 
from the death of Edward; in truſt by the ways and meang, 
aforeſaid, or by any other ways and means to levy and raiſe por- 
tions, not exceeding 10,0001, for. his younger children, for ſuch. 
eſtares, i in ſuch pf Proportions, under ſuch, reſtrictions, and to be paid 
at ſuch times, as Edward F oley ſhould. by deed or will appoint; 
and for want of appointment, equally; and from and after the 
 end*or other determination of that term to bis firſt and other ſons 
itt rail male; "with inttlar remainders to Andrew and his ſons 
15d Thomas ind ki 0 fons e ; 8 * to 8 daughter 


2 
4 a * „ 


| The 8 deviſed ali Mines to the oo of lis ſon . 
5 for life ; remainder to truſtees tc to preſerve contingent remainders; 


remainder to truſtees for 98 years, to commence from his de- 

ceaſe, without impeachment of "waſte ; - in "truſt for raiſing an 
additional increaſe of jointure for his preſent or any after taken 
0 wife, out of all or any part of the annual rents, iſſues, and pro- 
fits, Sc. (as in the other limitations). not exceeding 4001. a year; 


and from and immediately after the end or other ſooner determi- | 


nation of that term, and ſubje& thereto, to traſtees for 990 years, 
to commence from the deceaſe of Andrew F. %; in truſt by the 


ways s and means aforeſaid; ; or by any other ways or means levy 


: ASE 


| | and'raiſe' any ſum, not exceeding 10,00. for and towards the 
additional portion” of bie younger children, for ſuch eſtates, Cc. 
(as in the limitations to Edward V. with kimilar remainders to 


a 


his firſt and other ſons, aud Edward and mas and the e - 
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Cate in Thancery. 1 1 
he ns of the terms of 99 years 1 4 101 years were de- 1890. 
dared to be, that the faid Robert Foley and Abraham Turner, and {1,000 

the ſurvivor, Cc. ſhould take the rents,” iſſues, and profits, of all brig 

the manors, Oc. and cut timber and underwood as they ſhall +. Lo 
Foier, 
4hink proper, not exceeding 3,0007. in one year; and out of 
thoſe funds and the rents, Oc. in the firſt place according to their 
will and pleaſure, and not otherwiſe, allow yearly or oftener to 

or for che uſe of his ons Thomas and Edward Foley any ſum or 

ums of money, not exceeding in the whole in any one year 
6,000 J., until ſuch of their debts as were then provided for and 

ſhould be due at his deceaſe ſhould be diſcharged; and in the 
next place to pay and diſcharge a mortgage, and all ſuch of the 
debts of his" fad two eldeſt ſons and the intereſt due thereon 

.reſpeftivaly as in atty Tchedule or ſchedules annexed to his ſaid 

will, or in any other ſchedule or ſchedules by him hereafter to 
be mide and ſubſcribed,” ſhould be contained; or as they, his ſaid 
truſtees, in their judgment and diſcretion Wobld think fit and ex- 
pedient; but ſo as that neither his ſaid ſons nor their creditors 
ſhould have any intereft - in or power over the eſtates ; and after 


tlie deceaſe of his faid ſons, and ,» hear of the nope Wc, the 
terms to attend the eee xt ” 2 


The will chen contained proviſions, that in ec the death of 
bis eldeſt ſon without iſſue male, Edward and his ſons ſhould 
take the eſtates deviſed to him; and Andrew and his ſons all the 

other eſtates, except ſome geviſed 8 be fold; and that the por- 
tions, legacies, Ge. under the will hould be in ſatitfaction for all 
pottions, Orc. under the marriage ſettlement of the teſtator. Then 
after ſome directions as to legacies and an annuity, be charged all 
the eſtates deviſed to him by Thomas Lord | Foley, and not herein 
deviſed to be fold; with ſo much as his/perſonal eſtate ſhould be 
deficient to anſwer the "legacies herein - before given, or to be 
given by any codicil; and he deviſed other eſtates in truſt to be 
fold; and the money to be applied in payment of his legacies and 
| ano; as aforeſaid, and afterwards of the ſcheduled debts, as the 
money under the terms of 99 years and 101 years. He then 
gave ſeveral legacies, and among them to his grand-dtughter . 
Caroline Georgiana Harriet, daughter of Thomas Foley, 5, ooo. 
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n by a codicil, taking notice of the death of 3rokun 


— 


. Turner, — his ſon Andrew Foley. A A in his ſtead, 


© = ; 


* 


Bl : The as died Gn 3 5 Tboma, "FA 
by Foley his eldeſt ſon and heir, and tenant for life under the will; 
vrho died in 1793 leaving Thomas Lord Foley, his only ſon, gh 
one daughter Caroline Georgiana Harriet, his only younger child 
Xx who in 1796 married Ghriftopher Codrington Eſquire ; and by the 
I ü previous to that marriage, dated the 8th of Auguſt 
| 1796, reciting, that the laſt Lord Foley had died without having 
executed any appointment reſpecting the ſaid ſum of 30, oo0 l., 
and that Miſs Foley was become entitled to the whole of that 
ſum; and that it had been agreed, that the ſaid ſum ſhould im- 
mediately after the intended marriage become the abſolute pro- 
perty of Mr. Codrington, and that the ſurviving truſtee of the 
term of 1000 years ſhould covenant to aſſign the reſidue of the 
 Tfaid term to him, as, .ſoon after the marriage as it could conveni- 
E | ently be done, by way of mortgage for ſecuring the ſaid ſum of 
_ 30,000)., with intereſt from the 5th of July 1795, to which time 
all intereſt on the ſaid ſum had been paid, it was at and 
i the truſtee covenanted, accordingly. 5 


= ator, 8 of | the fame * reciting, that Mr. Cod- 
 rington was delirous of making the ſaid. 39,0001, a proviſion for 
his daughters and younger ſons by the ſaid marriage, be cove- 
nanted, that he would, after the ſaid mortgage to be made to him, 
aſſign the ſame, upon truſt to permit him to receive the intereſt 
of the ſaid 30,0001. for his life; and after his deceaſe to pay the 
| faid ſum of 30,000/. among all his younger children by the ſaid 
marriage, in ſuch ſhares and proportions as he and Mrs. Coaring- 
tom ſhould appoint, as therein mentioned ; with various proviſions 
in default of appointment; and in caſe there ſhould be no younger 
child, who ſhould become entitled to the ſaid ſum of 30, 000 l., 
upon truſt for Mr. Codrington, his executors, c,; with a power 
to the truſtees with the conſent of Mr. and Mrs. Codrington to 
call in the 8 and inveſt it in the funds in the names of te 
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By indentures, dated the iſt of September 1796, the ſurviving 
truſtee of the term of 1000 years aſſigned to Mr. * 
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| hold * Mts LOR of. the term, ſubject to . if Lord 


Foley or the perſon, who for the time being ſhould be entitled to 
the premiſes compriſed in the term immediately expectant on the 


determination thereof, ſhould pay to Mr. Codrington the ſum of 
| 20,0008... with the intereſt due thereon from the 5th of July 2 
on the iſt of March next; and by indentures, dated the ad of 

September 1790, Mr. Codrington aſſigned and transferred the ſaid 


0 


ſum of 30, oo0l. and the intereſt to become due from the marriage 5 
and all his intereſt in the term of 1000 years; to bold for the 
reſidue of the term, ſubject to redemption, as aforeſaid; to have. 
and receive the ſaid ſum of 30,000/. and the intereſt, thereof to * 
become due from the marriage upon the truſts and for the 1 intents 
and purpoſes. expreſſed concerning the ſaid ſum and intereſt in 
the ſettlement, dated the 8th of Aug 2756. The truſts of f the 


were ſatisbed. , 


term of 100 Fear 


The bali in x the firſt ks was led by Me. and Mrs, Cudbinghn, | 
and. their children; four infant daughters, againſt Lord Foley, who 


was under the age of twenty- one, about eighteen, and the truſtees, 


of the term of 1000 years; praying an/ account of the principal 
and intereſt due on the ſecurity of the premiſes compriſed in the 


term of 1000. years; that what ſhall be found due may be paid 


by the defendant Lord Foley to the 'ojher. defendants upon the 

truſts of the ſettlement; or that Lord F oley and all other perſons 
entitled to redeem may he forecloſed; and that what, ſhall be 
coming from the faid account. may, | be raiſed by ſale of a ſofficiegt 
part of the premiſes compriſed i in the, term of 1900. years; and 
that the truſtees may be directed to pay the plaintiff Cbri ifopber 7 
_ Codrington what ſhall appear to * due for arrears of OT of 5 


the faid 2 cM, LR - 


1 


Then — —m * the term 7 4 FE 3 admitted, that the } in- 95 
tereſt made "payable upon the ſym of 30,0000. is at the rate of 4 


fer cent. only ; 3 that no payment had been made on that account ; 2 
and that the plaintiffs had applied to them to raiſe that ſum and 
the intereſt * or at leaf to 7 the. intereſt t to be raiſed to 
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The defence TE LR F PIR the ſitviving was in the terms 
of 99 year ad 1 10¹ . and alſo one of the truſtees in the | 
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-tisfied by Midſummer 1802. 


- Caſes in Thanteiy,/ 
marriage coin of the plaintiffs,” by his anſwer ſtated, that 


under the truſts of theſe terms the yearly ſum of 6,0007; was pad 


in the proportion of 4, 000 l. to the teſtator's Ton Tom Foley 


duting his life, and 2 800 JL. to his foti Edv Foley; which lat- 


ter payment ſtill continues; that their debts upon bonds and notes 
and by fimple contract at tlie teſtator's death amounted to 
87, 800 l.; great part of which his been ſince paid under the 
truſts of thoſe terms; all, that remains unpaid, amounting only to 
about 12, 1 12 J.; which the defendant believes will be wholly ſa- 


He farther ſtated, that at the teſta- 
+ror's death ſeveral other ſums were due fromm bls ſons Thomas and 


Edward Foley for principal monies advanced to them in in the pur- 
chaſe of annuitics granted by them to the amount of 120,450/,, 


_ -xclufive of a large ſum due Tor arrears; 3 and the annuity credi- 


compriſed: in the t terms 


tors in 1792 agreed to releaſe all claltns for arrears of their reſpec= 
tive annuities, and to accept their principal money originally ad- 


vanced by them, on having the faid' principal ſecured by annual 


inſtalments of 8, 00“. but without ititereſt, out of the truſt eſtates 


of 99 beats and 101 years. | That object 
Was carried into effect by indentüütgz, dated the 1ſt of March 
1793; under which the ſum of 56,0807. hes been paid by inſtal- 
ments in part diſcharge of the principal ſum; in reſpeck of which 
64,4581 remains 4 charge; on the truſt chats. FP 


E 0 ER 1991 7 San 19760 
_ The a atlfwer Higetha, tet the defendant. cannot concur. in 
raifing the pricipal ſum of 3000 % or increaſing | the intereſt on. 
account of the infancy : of the defendant Lord Foley, and the truſts 


of the term of 99 years not being fully performed. The defend- 


ant farther inſiſted, that in caſe theſe impediments ſhould not be 


conſidered ſufficient; yet as the plaintiff Mr. Codrington previouſ- 
ly to the execution of the ſettlement expreſsly promiſed and agreed 
to walt for the principal! and intereſt, until Lord Foley ſhould at- 


2 tain the 2 age of tw-enty-one, and the alligument of the term to the 5 


plaintiff being made under a , perſuaſion, that he would not at- 


. tempt to make the fame available to enforce | payments prejudicial 
to Lord Foley, until the truſts of the prior term of 99 years were 


ſatisfied, or, at leaſt, until Lord Foley attained the age of twenty- 


one, the Plaintiffs a are. not entitled to > the relief RO 
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"Caſes an © antery. 
Tee sgreemenm of Mr. Codrington to wait; till Lord Foley ſhould 


attain:the age of twenty-one, was alſo ſet up by the anſwer of 


Edward Foley; and according to the anſwers and the evidence of 


an agent the circumſtances were theſe. * The agent being in J | 
1796 ſent to Londen to take inftruttions for the ſettlement in- 
formed- Mr. Coarington of the ſituation of Miſs Foley's fortune; 
explaining * the truſts of the will; and particularly, that ſhe was 
entitled to 5.000 l. a legacy from her grandfather, and alſo to the : 


371 


1801. i 
Cobsine- 
ron 


ſaid ſum of 230,000 I, as the only younger child of her father, 


carrying intereſt from his death in 1793» charged on all the eſtates 

of Lord Foley compriſed i in the term of 99 years. The deponent 7 
then ſtated the truſts of the terms of 99 years and 101 years, the 
amount of the debts, with which the eſtates were charged, and the 


1 progreſs, that had been made in reducing them; and Mr. Cod- 


rington having heard the ſtatement ſaid, as that was the ſituation 
of Miſs Foley's fortune, he would wait till Lord Foley came of 


ape; but wiſhed to have the 5,000/7. as ſoon as it could be got 


in. The anſwers and evidence repreſented. the general under- 5 


ſtanding of all perſons concerned in the ſettlement to have been, | 


that Mr. Codrington muſt wait, till the truſts of the terms of 99 
years and 101 years were ſatisfied, or till 


Lord Foley ſhould be of 
age; and ftated, that the intereſt upon the ſum of zo, ol. was 
made to commence from the 5th of July 1795; as Mr. Andrew 
Foley had advanced money for Miſs Foley's education; and it was 
agreed, the ſums advanced for that purpoſe, which amounted to 


: v0 ver cars' intereſt, | ſhould be: moan rom. _ yt of _— | 


3 The Croſs Bin e that 40 ae 0 909 terms ot 99 years 
and: 101 years ſhould be fully one before thoſe of Gs "_ 
Im thould be executed. 1 
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* jo 7 j AI * f H * 1 by. 1 "Ty. * £ 5 


At OE was Sins on HOY Si 1 55 Staind to the as 
miſſion of evidence, as being in contradiction to the deed. | That 


 objeRion;was overruled, and the evidence read: the Lord Chan- 


cellor declaring it admiſſible: to the point, that baving it an 


2 bim * e underſtood His Ts and oe it up. 


0 YI SN and Mr. Romily or the plainti if5—The ales 
en raiſing this portion are, firſt, that as it is to be raiſed out of 
Vor. VI. e * 1 a rever= 


% 
4 


ed his Pn” 


Caſes in Chante ery. 


1 db b term it cannot be made available, until: abe kü of 


the hv term are ſatisfied: FT that Fe * * was. 


is, 


2 


> hs: bird ad hs is no 8 0 8 RN =" ang 


the Court leans againſt that conſtruction, if they can diſcover x any 
| circumſtances, affording an inference, , that the portion was. Not to 


be raiſed, till the term came into poſſeſſion. None of the reaſons 


_ uſually aſſigned, for the ſake of the reverſioner, Ec. apply. to this 


caſe. This is no more in the diſcretion of the Court than in the 


option of the truſtees; as Lord Mangfield ſays in Sandy: v. 
Sandy (a). How could this power be executed, ſo long as the 
truſts of the preceding term remained unſatisfied, but by the truſts 


of the reverſionary term. It is true, the children of Lord Foley, 


argument ariſes from the legacy of 5,000 to Mr: 
Only one child was born at the date of the will; and the teſtator 


the ſon, could not haye their portions raiſed in the life of their 


father. That the children may not be independent of their fa- 
ther, and many other reaſons, operate to that: but after the death 


of the father the natural time for raiſing the portions arrives, No 
rs. Cedrington, 


could not. know, what number of children there might be. It 


cannot therefore be contended, that his bounty to her was to be a 


en ell the Mp a cob be TRE paid. 


7. 


9 de upon * ſobjeck are very numerous. ks v. 
Martiſan (5), Corbett v. Mauidwell (e). Certainly the former of 


? theſe caſes has been much obſerved upon ; and was not approved 
in Rereſby v. Neroland (d): but the latter has been followed. 
Gerard v. Gerard (e), Stanifortb v. Staniforth (V7). In Butler v. 
Duncomb (g) there was an expreſs proviſion for raiſing the portion 


after the commencement of the term. Thoſe cafes were very 


ſtrong. In Pierpoint v. Lord Cheney (b) the queſtion was, whe- 


ther intereſt ſhould be raiſed by mortgaging a veverſtonary term. 


T be principle to be extracted from all the caſes is, that, unleſs 


ſomething appears upon the face of the' inſtrument to poſtpope 
en of the Wee alas hs raiſed, thou out of a rever- 


"> VC AFP 311 . 1 Way * 


(a) 1 P. Will 707. e 00 sir T, 5 201. (e) 1 | Salk 159. 


ö 1 (02 Fomafth 1 (@Veminee 
Wo n 448 (8) x P. Wil 5. . 


1 iy ae. 


1 Navenbill v. Danſey (a). W v. Berkeley 697 Age 
dio which eaſe it was refuſed; becauſe the maintenance, which 60D 


Was to precede the portion, was not to commence, until the eſtate 
of the truſtees ſhould take effect in poſſeſſion, Hebblethwaite v. 
: Cartwright (e) before Lord Talbot; who was Counſel in moſt of 
the preceding -caſes before Lord Macclesfield, Stanley v. Stan- 


1 (4), Hail v. N 3 Sever v. e ( ＋ ) duenne upon the . 


ee en 0 Moe 4 


. had done it; and obſerved, that the inconvenience of 
younger child ſtarving for want of his portion is as gre 

injuring. the eſtate of the eldeſt ſon by raiſing the portion out 
of the reverſion. The laſt caſe is Lady Clinton v. Lord, Robert 
| Seymour (i); in which the Maſter of the Rolls obſerves, that 
Lord Macclesfield in Pierpoint v. Lord Cheney thought himſelf 


- only directed the; inquiry to ſee, whether it would be for her bene- 
fat, and would leave ſufficient for her portion. It is p 
fore, that with all this reluctance the Court has conſidered itfelf 
bound; where it could be ſeen, that the payment was not to 
be poſipones.. The reſult 3 is, that the Court muſt find ſomething, 
to. refilt the application of this, doQrine. The objeQion, upon 
which the Court have hefitared, the-father having been tenant for 
e in moſt of tae. caſes, does not eziſt in bis. No time bei eing 
 Imited. for payment of the portion, and the term commencing 
upon the father's; death, it would carry intereſt from chaz time. 
The queſtion in all the, caſes has heen with the perſan er 
che eſtate, contending, that raiſing it by anticipation would be aa 


injury to him, Theſe caſes have no , analogy to this; in which 


; ths, Wabern is entitled to an eſtate tail, not to commenee, till 


That principle of equity is there for poſt 
poning he raiſing of this partion.to his eſtate tail? It appears hx 
the. anſwer: that all the incumbrances, the ſubje&, of the prior 
Vuſta, have been paid, except 12, 500 f.; and that, might have 
been paid long ago by the rents and profits; and then ihis ſam, of 
deere n PAI: Pop a6 fir e The plains only 
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93 deſires 


the ideas of thoſe Chancellors, who had refuſed it, and of th . 


eat as the - 


boynd to. raiſe the maintenance, if the infant wanted it; and 
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1 1801. Geke che arrears of intereſt: from 17953 to Aueh e Arne it 4 
. paid; and gd the intereſt {my be . from x four to 12 80 fer 
0, ; our. ; | | | 

1 Bo 255 % pee ay ſecond point, hare is nothing amounting to a Wiiver 
WED ; * the rigbt. The plaintiff acquieſces i in the repreſentation, that 
hne can have neither principal nor intereſt, till the prior truſts are 
ſatisfied: but that repreſentation i is founded in miſtake; and there. 

fore cannot affect the right. A waiver preſuppoſes an admiſſion of 

the right: but it was repreſented to bim, and underſtood by all 

parties, that he had no ſuch right. After wards, when his right 

was diſcovered, he calls upon them. It ought to be ſhewn, that 

being aware of bis right he contracted to give it up: but the 
evidence amounts only to this, that he ach in n untrue 
llatement Without ey ee $77 


4 * 
+ 


” FER 


1e. .” Manfels and My. E fs 1 er- pos n ihe firſt 
queſtion] with reſpect to the inconvenience,” there i is no fund for 
5 the intereſt; - and as to the principal, nothing ould be more 
5 ruinous than raiſing this portion by this rey 1 ſionary term. It is 
to be poſtponed, not to the end of the term of 99 years, but to 
che period, when the prior truſts ſhall be ſatisfied; Which truſts 
= are very peculiar. This portion is to be raiſed' fale or mort- 
1 gige, by the common Werds? but it is impoſſible to obtain a 
1 0 mortgage, and a ſale muſt be extremely diſadvantageous. No- 
thing could be tHſed during Lord Foley's life; and till thoſe truſts 
are ſatisfied; he could not be entitled to any thing. There i is no 
more Mffeulty in ſuppoſing, the teſtator would ſlut out his grand- 
daughter, than his ſon, till thoſe debts ſhould be paid. In the 
5 cburſe of the next year all the debts remaining will be paid; and 
3 „ then Lord Foley ſuffering + a Recovery can pay the portion without 
BM | embarraſſment. All the queſtions in thoſe caſes aroſe upon the 
| cireumſtance, that the parent was living; and it is curious to ob- 
fer de, upon What circumſtances they turned: every Lord Chan- 
cellor regrerting, when conſidering kimſelf bound to raiſe the 
portion. Great diſcretion is repoſed i in the truſtees as to all ex- 
dept the (edict debts. After thoſe are paid, the incumbrances 
will be no more than the inſtalments of 8, oo0 l. a year for a few 
Fears, and! a clear fund will remain beyond that of ſeveral. thou- 


fan The intention was, chat, whenever the condition of the 
fund 
1 


N 2 4 
. 


| pro N 


- be intended to be raiſed, until the fund ſhould be ſufficiently! dis- 
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Ne U on Ade Aheten of waiver the” platadifr Agreed to Walt, cu 
leaſt 15 Lord Foley ſhould be of age: his Solicitor and Convey-/ , 


: ancer having the will befote them. Under theſe circumſtances 


will the Court do tbis contrary. to that agreement; 'when Lord 


| Foley will be ef age in a few thonths'; no fund now exiſting :' 


every guinea | of the” rents and profits, except What is abſolutely 


ID neceſſary for maintenance, being appropriated to the” e debis'? The 
legacy of 11 is evidenice ah this 8 e 15 8 bs 
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Lord CHANCELLOR {after ſtating the taſe very particularly)— $3 


Under theſe circumſtances the plaintiffs fay, they are entitled i ; 
have this ſum of 30,0001. raiſed, with five: Her cent. intereſt. it 2 


they'can ſucceed in having it raiſed, by the effect of "raiſing i it they 
will of courſe receive five per cent.; for at Preſent” money cannot 
be got at four per cent, the ordinary. intereſt of the Court. The 
claim is reſiſted upon two grounds: ft, That under the effect of 


the will they are not entitled at preſent to haye this ſum raiſed, 
nor to have the intereſt either at four or five ber cent. paid; founded 


upon this farther objeQion, that the, truſts of the terms of 99 years 5 


and 101 years are not yet ſatisfied; and though the intereſt will 


run on, 'while thoſe truſts are unſatisfied, yet that neither princi- 


a nor intereſt | can be raiſed, tl thoſe truſts are latisfied, 


* 5 I 
I: 37% 
1 99 


"The 3 en is, 1 if 1 to 555 yy of EY 


Foo Sy independent of the circumſtances of the' plaintiff's con- 


duch, be is. entitled to have that ſum raiſed and the intereſt paid, 3 


Vet, attending to the circumſtances of his conduct prior to and 
' Guring, the treaty of marriage, one part. of the terms of the con- 
tract is, that this ſum ſhould not be raiſed; ; and with A view. % 
the convenience of the eſtate under all the circumſtances at the 
_ time of the marriage he entered into a contract, bargaining not 


to have that ſum raised nor 7 Th intereſt 44885 till the truſts of 
thoſe terms are en, 
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this; and therefore there could be no title in him to call for it; 


"<< . 
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Fan in Chancery, 


. \ Apache latter ground, I pap petedin Gatiaſed upop 1 
„ and. the evidence, that it js impoſſible. to ſuſtain that ground of 

| defence, The whole of the caſe upon that amounts fimply to 
cis; chat every party in that treaty took it for granted, that the 
effect of the will was, chat this money could not be raiſed; and 
the plaintiff's. conduct .comes to no more than this ; that ſuch a 
| repreſentation being made to him, and thoſe, who adviſed him, 
_ underſtanding it ſo, he expreſſed his williogneſs 1 to marry, not- 
withſtanding that part of Mrs. Codrington's fortune could not 
come into poſſeſſion, til the truſts of thoſe terms thould be ſatis- 
fied... : There is tio. ground to impute a breach of contract to che 
plaintiff j in filing this bill. It will be more accurately repreſented 
by putting it thus; that if he was entitled to it, no one aſked him 
to. give it up: if it was matter of doubt, i it was not the i intention 
of the parties to contract upon it as matter of doubt, and to de- 
i <ide in the contract the doubt as againſt Mr. Codrington: but they 
all took it for granted, there was no power-in;the.truſtees to raiſe 


The propoſal was made on the one hand under that perſuaſion ; 
Wi nal that: aki ſion, * matter of perſuaſion and not « 


"The — was REN? and very * wh 5 1 2 great 
np iber of caſes, which haye not à very direct application to 
che queſtion. furpiſhed by this particylar will. Moſt of thoſe caſes, 
1 may ſay, all of them, were caſes, i in which the queſtion was, 

whether the portion was to be raiſed without prejudice to ſome 
5 nie eſtate antecedently limited and then. exiſting, Previoully | to 
the caſe of Corbett v. Maidwell (a) there had been ſome caſes, 
which have been treated in ſubſequent caſes as very ſtrong: par- 
tcularly Greaves v. Mattiſox (); with regard to which J obſerve 

in Corbett v. Maidwell, Lord Cowper does not ſeem i in n any degres 
10 0 diſapprove o of it. He 3 down the rule thys; | 5 


fiſt, That ge a term is limited | in | remainder to commence 
4 after the death of the father, yet if the truſt 1 is to raiſe a portion 
* payable. at the age of eighteen or day of ter ml without 


ee e 1 952 75 
(% T. Jones, 201. See Mr. cent now — n 1 
the note, ow vol. 2. __ and Lady Clintes v. Lord 2 r ante, vol. + . 
bs * jon. 
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3 term.“ 5 5 * h er e bb . 
<1 -atly; 8 N is, if the truſt of 8 raiſing daughters Vorey „ 
. portions be limited to take effect, in eaſe the father dies without 9 
45: iſſue male by his wife, and the wife die without iffue male, 
<, leaving s . ee in 41 caſe the term is ſaleable in the life 
5 8 oh rat 30 0s 5: 1 8 5 c 8 annoy» | 
| $1001} Brod 2 AGHH15 FI e diene N 2 
1 1 8 have gone ſo far, in 
| ak; the matter were res imegra. He then dates the reaſoning, 
- upon which that was founded ; that by the death ef che ' mother 
the poſſibility of iſſue male was extin&;/ that all, that was con- 
tingent, had happened; and then ſtates Greaves v. Mattifon ; in 
which (caſe, I take it co be clear” from the context,” M le h 
der to the firſt ſon in tail mak e was io the: ene by that 


Yd I 


want bn „„ PE Ns ks 1k 5 oY art N 54). ene rt 
. B53 3008's; 88 dl 510 1 A e jo TY '2 
8 v. Maitkorllthe portiom were "ey ralled' fot 
daughters, who ſhould be unmarried: or not provided for” at the 
death of their father. Lord Cowper lays; they couſd not be talſed? 
for all the contingency had not happened; and i it could not be 
determined till the death of the father, who w 0 40 entitled.” He 
makes no remark in diſapprobation' of 2 45 v. | Matlifon ; which 
| *. very ſtrongly obſerved upon in ſubſequent caſes by Lord Merle. 
feld. In one cafe, I think, he afcribes to it the term © nonſenſe,” 
In another he ſpeaks of the convenience! and inconvenience, 
Lord Cowper” 8 obſervation as to that is, that it would be to ng 5 
purpoſe for any one to make deeds, if the argument of conyeni- n 
ence or inconvenience ſhould prevail to overrule them. Sever 
deciſious were made afterwards by Lord Macclesfield ; 'who ſeem, 
| to diſapprove any inclination but a leaning to lay hold of any 
circumſtances to diſappoint the claim te have the portion raiſed in 
the life of the father. He appears to have been much influenced 
by arguments of policy as to convenience and inconvenience ; and 
he ſtates converſations, impertinent enough, which he e 
young! ladies to hold with their fathers. Lord Hordwicke follows 
him to the full extent; if he does not _ beyond it; and both of 
ion 


Hew n to * om Lord _ concluding obſervat 


* . 
— on kk ay = 


3 4 22 « £ y F : 3%; 3 - i 
« e - - q - Re . 1 > 4 x 8 0 p be e bn 2 
4 £ 44 __ pr” . Q «, » if N — x w > A har = 4 2 * 
- 5 4 1 4 ag 4 ld "5 . * 1 * . 2 : 3 - , a Bs q FY = tl * * 
IS 1 2 n 1 = n 22 K Vac * . . a. 2 — 2 
N n 75 N A 3 * K Nn 1 - — — —— — 4 
e — — — 
* 5 — — — — 
* * = — — 2 2 7 — — ya - 1 * — — 
— — a — — 2 —— 
| ß —— — p 2 r = 3 2 * SIE LOC — —— 
— — — — — — Lone 4 7 —— * 2 "a JE — 2 —S, 2 D 1 £ 
5 . 7 "I 4 7 * — a n 4 1 
% ay th Yn. VEE —— 


FX: . 


a edi. oa * — — —— — o = — 
, r — x «99% 6s Gene N : N * — — 2 - 2 ce, 

* D r r i —_— - „ y — = 2 
GT Gon ws. = S TS Mg . mY 1 8 jb 


_ 


$a 4 6 "TNT "RY," 8 
r I WR IS 


— 


— — 


* ? 
” FER . I 
«eto. 


2 


— 6 
ay - — 


t, \ x 
— * 2 8 
n _ = 
* * 1 4 


bans Enes in Ehancar®, 
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Se nience. Lotd, Hardwicke * in * v. Sta 
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es. for raiſing portions for daughters, payable at a certain 
Lie ahb become à veſted intereſt; they ſhall not ſtay till 
Withe death of the father and mother, unleſs ſome intention: ap- 
« pears to poſtpone it; and if there does, the Court will always 
take notice of ſuch intention, and poſtpone it accordingly; and 
= the'latter:caſes;vas! Broome . Berkeley, 43 Wms. 44; and others, 
giſhew, the Oourt will day hold of very ſmall grounds, that ſpeak 
Onde otent of the parties enn meer 1 in 
«the: life of! {the father and: mother! 1-9 2097 235 Nine 
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* NIK d e Tot no 1's on f Bor- jt 9 
„Lord, Horducks ſeems to have adopted 3 "_y SM 
 clesfielgs opinions, gr. rather. thoſe. of Lord Trevor 3 Who, it ſeems 
from the ce between him and Lord Macclesfic/d, ſtated 
3 A.. 42. thought, Lord Macclesfield went too far. Lord Hurd- 
decke, felt all th inclipagfiot ito; narrow the rule; af Lord Trevor 
enpreſſed it: hut with, that, Pane be 1 be ane i in 
Stanley Ve Sean i #4 L bare ated it. Win K 
80 10 1 100 ½ bns beuge 9: is N ; 80 i: ws SN W172 3} 
aff According, to Feiler za, Lord Talbot cb) 5 FR true 
wales that 1 N. depeyds upon he particular penning of the truſt; 
and be agrees 1 with Lord Aber; ;: that. if all the contingencies 
5 happened, - the portion muſt be raiſed; notwithſtanding the 
ES. inconvenience, or there, would be an. end of deeds. Lord Northing- 
ton follows, bim; 5 and, expreſſes his, approbation. of all, that the 
Court bad done i in Ml, times; for in Smith v. Evans (8)1 he ex- 
 prefſes} in 2 degree an 1 approbation. of the general rule, and of the 
Aecilions, - which upon; ſmall circumſtances have formed. departures 
from. i it. | "He adviles, thay the Court .ſhould. adhere to both; 
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oy whether thole latter deciſions, Wg have been made. | 
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een 1 01 Lord Thurlew js malt to 7 this: 


Es: ) $9 


+. 225 
1 [Where 3 a man gives portiqns charged's on. A term. to Bi up- 
Df * on che death of a SLE it | thews, that they are not to be paid 
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pen Woling ' 
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_  ceeding upon ſufficient circu 


will or ſettlement, denoting. the intemion to take the caſe out of 
tlie (genera rule; which is; that the portions hall be raiſed at the 
48 or times kwited, unleſs the will or ſettlement contain cir- 

cumſtances enen an 8 ep e n are ne 1 e 
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Mc, 


* moſt of which che party contending” for the portion or main 
- tenance has ſucceeded, it is now perfectly ſettled, and _ more 
« modern caſes have clearly eſtabliſhed, and it appears 


* by which 1 it may appear, that it could not be the intention of 6 
« © the parties to Taiſe them in that way, the Court is extremely 
© eager to lay hold of that. That has been uniformly laid down 
« N Lord 245 Lord Macrlrofeld, © and alt their dae ee 1 
Ven this bs ſite of ts doctrine a the Coprt i it I 
10 "0 that the N rale .1 is that Lord Talbot ſtates ; Une the 
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beer es deat, cg het party; and dat though, it be den 


at my wh brief in tat cauſe and to: . caſes 
'G am ſatisſted, Lord” Thirhbw never did expreſs himſelf in the 
Fords Kere atttibuted to him; which appear to:contradicd all tha | 
authorities, That doctrine is directiy contrary”! to that of Lord 
cue, Bord Hardwicke; and whats ws ay TO WO wm 1 ; 
40 in effect ſay; that there muſt "if Frag, ett in . 5 


. der e ene, 5 bald (a) Lord vant e d 
thus ( 3 22 "ſt . 2 8 1 £139 ah e e c 15 f BAA | 


; , Bot lake 16 numerous eas 0 upon this Rs In 


4 been the-opinion of Lord Macclesfield, who always foded fault 
with what his predeceffors had dolle, but always went as far as 
* they did, that the'Court will lay hold'of any words, from Which 
4 5 it can be fairly inferred, that it was not the intention to charge 5 
Y Teverſionary term with raiſing portions i in that manner, which 
wut bring infinite! inconvenience upon the reverſionet,; and if 
* upon the. context of the ſettlement any thing can be collected, f 


0 Lag care, v. 1 dran. ante, vol. 4 e. 0 Ante, vol. 4 Woo ö 
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dae, jp or hot! n muſt oP" upon dhe a bol of 
8399 the truſt and the intention of the inſtrument. I do not think, the 
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Court ought to be eager to lay hold of gireumſtances.. The Court 


2 to hold an equal mind, while conſtruing the jnftrument; 
and I cannot agree with what is laid in Stanley v. Stanley, tat 
very {mall grounds are ſalficient. If they ere ſufficient to denote 
the ihtention; they are hot ſmall, grounds: if they are not ſuffi- 
dient to denote the intention, the Court does, not act according 
to its duty by treating them as wrt marks diſappoi 


N. 


ES? rept of the W Togo ec 8 gad 5 
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dhe intentions of the parties to the inſtrument, attending to the 


Whole of it, that the portion ſhould or ſhould. not. be raiſed in this 


wanner; taking it imd Facic to be the intention upon the ge- 
neral rule, if there is nothing more than a limitation. to the parent 
bor 2 with a FRE. to in . at the age of twenty-one or 
reſts are veſted, 
"ad the contingencies bare bag ee, at . ther portians are 
to be paid, the intereſt is payable, and the portions muſt be raiſed 
in the only manner, in which they can be, raiſed; that is, by 
mortgage or ſale of the reverſionary. term. It appears to me, that 
chis caſe is. diſtinguiſhable. from all. theſe. caſes in, this circum- 
ſtagee that this is not: attempted to be raiſed with any prejudice 
2 the life e eſtate of the. parent. Therefore if the. policy of a pro- 
vident or improvident marriage would apply in other caſes, it 
would not here; for it is clear as to the children of all the ſons 
none of them can call for their portions in the lives of their fa- 
\ thers; the Jum depending upon the appointment of the father by 
_ deed or will; which therefore might not become effectual till his 
death; and the proportions and reſtrictions, in and under which 
"Way are to take t the ſame, and the times, muſt alſo depend upon 
the will of the father. Therefore, if the truſts of theſe terms 
were ſatisfied, fill the portions could not be raiſed. . "There i is no 
 protence of 1 inconvenience as to the. policy. of martiage, or with 
regard to the enjoyment of the life eſtate, or the eſtate tail; for 
that muſt alſo have commenced i in » ee, before 49. child 
ould claim the portion. PR IS 
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N is Abbes not provide for. a great many ales chat; gd | 
1 1 ſome of which. did, happen. The perſon, whondtew th 


will undertook a taſk ſo difficult, that i it was hardly poſſible ſuffi- 


_ ciently40 execute it. The teſtator meant to give to the truſtees. Loc 5 
of the.terms-of 99 years and 101 years/a. power of proyiding for. 
| the. creditors of his two, ſons; excluding from all intereſt in e 


deen ſons Whether he meant; that dreditors of every d „ 5 


| premiles compriſed. i in thoſe terms the/creditors. and; bis e 


tion ſhould have the benefit of it, that annuity; creditors hy liqui- 


and: if the eldeſt and ſecond ſons and the creditors were to have 


n intereſt, it was not. adverted to, that the law would create an 
Ho ſomewhere. - Notwithſtanding. this therefore,. the credi- :: 


tors found, they could eitber compel the truſtees to proyide fo 


1 zor there was a reſulting truſt for the, eldeft ſon; and if 3 | 1 5 
did not take under the deviſe, he would take in that way; and N 


ſo they might come at their debts; whether the truſtees choſe t 


caculd be paid, or not. Phat raiſed ſome ſuits, very embarraſſing. E | 
in erxpence, that led to the arrangement made e e 


The alſo forgot another caſe, that might happen; that 


number of younger children. 


their portions; regard being had to the powers of the truſtees. of 


he terms of 99 years and 104-years.to!,provide for all theſe cre 
 ditors. © Wbether it was thought, that if Lord Foley. and. Edward. 
Foley ſhould die, the truſtees would do well to make no proviſion . 
for creditors, or, whether they calculated upon their living, until 
the creditors ſhould be ſatisfied: by the application of the rents; in 
which caſe there would be no embarraſſment, becauſe the children 


could claim no portion in the life of either of them, does not ap- 


pear. Edward Foley is ſtill living. Lord Foley is dead; and an 5 


_ arrangement-has taken place with the annuity creditors ; turning 
their; demand into a capital ſum, to a very large amount, about 


0 000 l. The demands of the other creditors} were reduced to 


4 ee and the 9 were reduced to about ne L 


1 


dating, belt demands i inte a principal ſum ſhould have the benefit: 5 . 
of it, it is not uſeful now to conſiden; for the words are ſufficient 
a the: truſtees to provide for ſuch creditors; But he forg * 50 
that his: firſt named deviſee was his eldeſt ſon and heir at Jaw; 


| Lord! Foley, Edward Foley, and 4ndrew-Foley, might all of hem 
die within two or three years after the teſtator; leaving a great 
Certainly it was not adyerted to, 
"ft that caſe had happened, 3 they were to be provided With 
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8 nötwärhttaucing this ar 


8 Hisſe n be _y by infalinnts: of! . * 
year, It does not" appear in the cauſe, whether as againſt the 
tenaut in tall Lord Folzy tlie mode of paying the annuity credi- 
tors an the other crelliferb by theſe" inſtälments dees or does not 
-whote cent abd profits; wiſether" the tenant in tall 

augement does ot does not rective any 
er from his eſtate tai: but it is clear; che term for raiſing 
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5 | the reg wen ae wor * ehe Attention oF the | 


vive any thing; be. be. 


bote e wle ef dete der ne Htg; 4 fortiors thoſe, oho 


o de A Other purpoſe for the tenani 
it they were right in aſſerting, that he could not claim either the 
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they had applied ſome of the rents and profits to the maintenance 
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Kii. Jt is elear therefore, if che bargain wich the creditors has 


not exhaüſted the wh ole rents and profits, the truſtees have a 


1 x that he has 4 Fight & have applied to his prineipal and in- 


tereſt, and which upon the prineiple of the truſtees themſelves be 


might have applied to the benefit of the ereditors to diſcharge the 


traſts of the ter ais for his benefit. If the truſtees ſay, the creditors 
hive no tight but what depends upon their: will and pleaſure, he 


| _ might ſay, their will and pleaſure has determined, that he muſt 


Have it, by ſaying, the creditors ſhall not; for, it is clear, the 


. truſtees canuot keep it; ant it remains to be diſpoſed: of, as if 


te rules of the Court would carry intereſt" as to the children of 
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there was no direction. It is clear therefore, they are wrong in 


their own principle: but they have dealt rightly as to the tenant 
im tail the will giving theſe reſpeQive eſtates for life to the three 
ons; giving powers in their lives to provide for the younger chil- 


Aren at their Jeaths a fund, that according to the expreſs terms of 
the will tn the caſe of Lord Foley would carry intereſt, and upon 
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attain thoſe periods {a); and providing in the cafe of Andrew | vw.” "ol 
Foley in the ſame manner as with reſpeQ,to the others; and as to Lori 
bim, it is clear, there is no term overriding his life eſtate, and ren =_ 
nao power for jointuring, Ge. interpoſing. It is clear, the teſtator 
meant the portions to veſt immediately upon the death of Andrew, 
i the children had occaſion for them. A ſtrong inference ariſes 
2 from that, that he did not mean to poſtpone the portions of the ] 
children of the two eldeſt ſons, till the truſts of thoſe terms were I. 
_ fatisfied : the management being committed to the truſtees; who, f 
might by an arrangement, that would not defeat the ee — 
provide for thoſe creditors, if they thought proper. There is 
alſo a ſtrong inference from this; that in a given event Andrew 
Foley was to come into. the ſituation of Edward as to the eſtates 
deviſed to Edward, and as to his powers of jointuring, raiſing 
Portions, Dc. It is true, he is not by that deveſted of his original ; ; 
eſtates. He remains owner of them with the powers originally 
given to him. But the teftator never meant, that if Andrew 
came into Zdwerd's ſituation, he ſhould not have thoſe powers ; 
as to thoſe. eſtates, till after theſe truſts are ſatisfied, but Dew 
0” to . 1 8 eſtates he ſhould 11 . 1 


a ede, the'i Intention was, a. theſs: maple Gould 
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appointz and that power precludes all arguments of inconveni- 0 

. ence and impolicy, and the poſſibility of its interferiag with his 

| life eſtate, But his giving that power to Lord Foley and dired - 
ing intereſt till that time, at which Lord Foley ſhould fix the pri- - 
cipal to be paid, and the thing being a portion, is demonſtrative of 
bis intention, that, notwithſtanding the truſts of thoſe terms are 
not ſatisfied, the portion was veſted at ſuch time as Lord Foley _ 
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in events, that might have happened; without which 


collect, that it was poſſible, that Lord Foley and Edward Foley : 
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t to provide for the younger children 
and the eldeſt equally of Lord Foley and Edward Foley; and it 


was in their power to make an arrangement with the creditors, 
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een doomed to that 
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Jourt) denoting, that it 
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8 ay often, that upon the rehearing of Butler v. Dancomb the Pen- 
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- reciting, that by ſettlement previous to his marriage with 


evidence, 
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further ſum of 160/. per annum for life out of ſuch other real · 
erſor eſtate as he ſhould die poſſeſſed of, confirmed the 
_ ſettlement, except as to that covenant; in lieu of which he di- 
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'niece Mary Ga/on and ber children. 
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of 200. and ſome ſpecific articles. - After ſome other ſpecific de- 
viſes and legacies he directed an eſtate to be fold, and the pur- 
chaſe money with the reſidue of bis real and perſonal eſtate to be 
congerted imo money, we "ruſt as to the intereſt and 14mg 
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mortgage for 2,600/. upon two houſes in Harley ſtreet; which 


the ſame manner; and ſeveral leaſehold houſes 3 which alſo ſhe 


— in Chancti#; 3 


x6 one aa moiety thereof for his widow for life; and ger her 
deceaſe he gave the principal to Samuel Price Deniſon ; and the 
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wh a codicil, dated the 26th of b May 1 i708; ed the le 
tor declared that his nephew Samuel Price Meniſon ſhould not 
have or be entitled to receive or take any thing under his 0 or 
ther wwiſe ot of his or 3 e * 


Tue bul was | filed bs the els s Cs: his. . and 
two executors, to have the accounts taken and the rights aſcer- 
tained. The cauſe coming on for further directions after the ac- 
counts and inquiries, the next of kin claimed what was not dil- 
poſed of; vis. a moiety of the perſonal. os of which the be- 
Io? was bene 25 ws On Li 
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One * upon the "PORN was, af wav the TM of the 
perſonal eſtate conſiſted. The next of kin inſiſted, that not only 
the teſtator's own property, but alſo, that, which his wife at the 
time of her marriage or during her coverture was entitled to in 
any manner, muſt be taken to belong to him. It did not appear, 
that any thing came to her after marriage with the teſtator: but 
the property, 46 which ſhe was entitled at her martiage, was a 


the took as reſiduary legatee of her aunt Lucy Hammond: a mon- 
gage for 200/. upon another houſe; which was her property in 


took as reſiduary legatee of her aunt; and a-contingent intereſt. 
in à moiety of a legacy of 2, 00 J. Old South Sea Annuities, ex- 
* 2285 the death uf anne ng without iſſue. 


The: next of TW ani ahi this n chic be con- 
Kidered as the teſtator's; firſt, upon the ground, that he became the 
purchaſer of what his wife was poſſeſſed of, or entitled to, at ker 
marriage by the ſettlement then made upon her: adly, That he 
did ſufficient acts to reduce this property into poſſeſſion: zdly, 
| That be covhdered this pr qpetty as his own; and therefore {be 
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706) A ſum of 200/. was inſerted ; which during the hearing was ſuppoſed to be the | 
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Upon eech ground the Report ſtatedz that thibeeftator and 
His wiſe before their marriage, as joint execmiors of Mrs. Hammond, 
executed a bond to Mary Hammond for the payment of '2,0007., 
che amount of her legacy under that will, and took from her a 
releaſe of the legacy; and: e ae * books of account of 
the executorihip charged Mrs, {ammo 
ment of the ſtamp; and ſtated the my remaining ſabje& 0 
the truſts of her will to be the 2,600/:: mortgage by Iller, ſub». 
ject to Mary, Hammond's legacy of . 2,000 4.3 that at he received the 
rents of the houſes ; accounted for the ſams to the mortgagors, 

out of which he paid the intereſt of 1 
the band that he alſo. granted leaſes, of the leaſehold property 
: belonging to bis wife; in ſome inſtances granting the whole term; 
in others leaving a reverſion; as to e pag leg 
ay. mens, for leaſes. | 
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The teftator then in this paper enumerated his freehold, copy- 
eaſchold, eſtates, including thoſe of his wife, and his 
and other ſecurities, omitting only. the con- 
__ legacy; and, in the laſt clauſe, he noticed the 
R to his miſe. before marriage, thus; 
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ce rtified, that at law, independent of any equitable bar, the was 
entitled to the mortgages of 2 ,600 L. and 200 J.; and in the ſame 
- manner to the reſidue of the terms, beyond] the leaſes granted: 
but he od: that in the ſaid paper all the above mentioned 
| leaſehold eſtates were ſet down as part of the teſtator” $ leaſchold 


property. He alſo found, that at ber marriage ſhe was under 


| the will of Lucy Hammond: entitled to receive a moiety of the 


- legacy of 2;000 L. in eaſe Martha Hammond, niece of Lucy Han- 
mon, ſhould. die without ifſue; ; 4nd that Martha Hammond was 
I Hiring, and ange, No l dne teltator Was: Foutd as to. 
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5 Borer, who was the teſtator's widow, was excluded upon the 


words of. the ſettlement ; 4 by which ſhe agreed to accept and take 


the proviſion thereby agreed to be made for her in lieu, bar and 


ſatisfaction, of all dower or thirds, which ſhe might otherwiſe be 
entitled unto out ; of all the real and perſanal eſtate of t the er. | 


OW "4.4 2 + al 44 4 1 = : 21 \ hy % 7” 7 a = * FI o& 
58 * 4 1 ab 2 « EY ; 4 {i 2. Ch <4 5 1 3 * 


1 by 3 Mr. fri end Ar. "Hs its far 8 5 "A 


e "HE. Ws OCONEE: 


: „ the queſtion as to che inortgages;! che teſtator 


His wife b ing beneficially i in 
her can make no difference. If he had made a ſettlement in con- 
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having done nd act to reduce/the choſes in action of his wife into 
; poſſeſſion, this private memorandum enn hate no eſſeck. What 


equitable cireumſtances are there, to which the report alludes? 
ereſted, his being executor. with 


chaſer ; but it is impoſſible to contend, that any ſuch intention 


- can be collected from this ſeitlemenit. IT here fore to theſe mort- 
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b as to 1 leaſehold tes: Ke Report is EY Aa "Þ 4 
reverſion, under-leaſes having been granted, ſurvived to the wife. 7 
Lord Cole ſtates (a), that if a man be poſſeſſed of a term of forty : A 
Pens in che right of his wife, and maketh a leaſe for twenty years, | 4 
reſerving 2 rent, and Lie, the wife mall have the reſidue of the 9 
"91 term: : but the executors. of the huſband ſhall have the rent; ot = 3 1 
. was not incident to the reverſion ; for that the wife was not a 5 ; '3 
Y party | to the leaſe. A queſtion perhaps may be made, wheth — - 
ihe was not entitled to the rent. Lord Cale there. ates, that 1 
the rent would belong to the huſband: but there is a note of 3 
8 Lord Hale againſt that. The caſe there referred to is reported i in ; I 
7 Pophan : but the paſſage, to which Lord. Hale refers, does not -4 | 
| appear. "It is clear However, ſhe will be entitled to the reverſion, 75 "Nv 1 
of the leaſehold property. after the expiration of theſe leaſes; wana 0 1 
: leſs her huſband can 'be conſidered as a purchaſer. The Maſter, 1 
bas conſidered an agreement for a leaſe as a leaſe: but that is 4 


_ only a declaration of. an intention 4h which he has. never 9 8 
executed. That, which is intended, to be done, i is not to be con 
| fidered as done between huſband and wife, under theſe. circ 


ſtances.” 5 For that tl cre. muſt be fome equitable « circumſtances ; * 
making it incumbent upon the perſon claiming the property o 


give effect to the intention. No caſe has occurred between buſ-. ; 


into poſſeſſion. "If therefore, as far as actual leaſes were made by; 


| bis, thoſe reſting only i in agreement belong to her. The prin. 
ciple is, that the huſband has à right to diſpoſe of the chattel 5 
real of his wife, and to reduce her- choſe 1 in action into poſſeſſion: * 


he had ſued for her choſe in action, and died pending the aQion, 
even after Judgment, the action or judgment wou! d ſurvive. 0 
her. The entries in the. teſtator” 8 books can have ng effect to. 
reduce theſe choſes in action into pollefſion.. The reduction into | 
ehe f muſt be e his No. e A gion OT will t 
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band and wife upon the intention to reduce her choſe. i in 0 Alen 1 


the huſband, reſerving. rent to him, the | property was ſo far mae 


but be muſt do the at: he wuſt allign: contract will not do. I Fr 
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: . which, the will ſublitutes an intereſt | In 


der, cannot . ties b e eee not ns. 
* The material queſtion is, whether, the wife is precluded by the 


Sete in mung 


ſettlement from taking her ſhare of the reſidue ; into which the 
| ſpecific bequeſt to Samuel Price Deniſon mult fall, The ſettle- 


ment ſtates, that the proxiſion of 160, a year, in the place of 
2,990 4. Rock. for her 


2 life, is to be in lieu, bar and ſatisfaRion, of all dower or thirds 


| out of his real and perſonal eſtate, It will be ſaid upon this, ſhe 


- could. not take any thing i in caſe of inteſtacy ON: of his perſonal 


eftate. _ i That proviſion, was made with a view to children, to bar 
her daim upon the perſonal eſtate. in the caſe of an inteſtacy, there 


being children ; for a third of the perſonal ellate is not the por- 


Z tion, to which ſhe is entitled! in the « event, that has happened: 


there being no children, | In that caſe the is. entitled to a larger 


| portion. The ſettlement, being made. upon marriage, looked to 
| the other event. The expreſſion ' 0 dower or thirds” is conſider- 


: ed applicable to real eſtate. If the i intention had extended farther, 


the late caſe of Pole \ v. 

the paper as the ſtatement of his property at the time of his will; 
and it is very emphatical. "With reſpect to the under-leaſes — 

is no doubt, they operate as an aſſigriment. of ſo much ; and the 


be would have. ſaid 808 any diſtributive ſhare,” 7 Cleland v. Cle- 
land FO. Cage v. rea, Gh., Selen Hr S. re 05 . 


. 5254, Mr. Pigots, Mr. Richard, Mr. . 


Fins 75 "Stanley, Mr. Steele, and Mr. Pemberton, for the gent of tin— 
The plaintiff Mrs. Bower takes a very large bounty by this will; 


and muſt elect. The paper produced i in this caſe is elearly co- 
temporary 1 with the will; in which relpeR i it is diſtinguiſhed from 
Ys Somers, (%. This teſtator £ ſpeaks of 


5 huſband is ede to the rent. That 1 1s the clear goctrine from 


i Lord Cole; and vctwithſtanding the note of Lord Hale there i is 


no doubt as to the reaſon of i it. j 14 f is a fale of. part; 5 and he might 
have ſold the whole. N As to an agreement for a leaſe, an  agree- 


ment in this Court 1 is a leaſe.” A mere agreement to be executed 


for valuable conſideration would be enforced againſt remainder 
men behind, though deriving nathing from him. As againſt him - 


elk his agreement is as good. as his leaſe, and even, as againſt her 


508 ſurviving, both would be hound to perform the agreement; which 
[A is's an act, to which he was competent Akin the coyerture. Then 
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— u *Thinters' 2 | 
rake! 4 Kite of the uſſets ſhe ſhall not ſay, they mall be 4. 
miniſhed by her refuſing to perform the agreement. If the huſ- 


band agreed to pledge her choſe in action for his debt, or other- 
wile dealt with it, could ſhe inſiſt upon her rights, merely becauſe 


a legal conveyance was not executed? If this Court would enforce 
 Aucha contract, they will conſider ſuch an exerciſe of ſubſtantial 


dominion over the property, ſuch a dealing with it, as putting 7 


ber right out of the queſtion. | He might have affigned it without 


cConſideration. In Compn's vir, Mah (a) it is laid down; that if a 
huſband pofſefſed of a term for years in right of his wife leaſes 


for a leſs term, and for the ſecurity of money borrowed of his 


: leſſee covenants to make him another leaſe after the end of the ; 
former, the wife ſhall be bound thereby; - for this covenant! amounts 


to 4 diſpoſition of the eſtate in Equity purſuant to the yore in 
ber e Steed v. e . e v. ne Wo 15 
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As to the paper, we muſt WR to Ar argument 1 Pole v. Len ö 


c Shines: In Pulteney v. Lord Darlington (4) upon the queſtion as 
to the 20,6067; whether ts be conſidered real or perſonal eſtat 
. Lord Thurlow reabivea in evidence the accounts of the ſteward of 
General Puten. 7 in -which that ſum was mentioned a8 part of 
he perſonal a | 
w; _ 10 t beme⸗ and there was” no fee "AE: Tf ; 
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dence, that he conſidered this his property, when he made his 


5 not exaflly Ake Hinch- | 


will. This caſe, which is way fingular, i: 
e v. Hinchelifſe; which is à caſe of fatisfaQtion ; and"thertfore, 
a3 s your Lordſhip obſerved in Pole v. Lord Somers, there conld be 

o doubt, that the evidence was admiffit 
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was all ſhe was to take. 
E all events, if ſhe 8 him, ſhe ſhall: have that ſum of 1601. a 
or $6: The argument? 


Ces in che W 


_— FOE that he ſome way acted upon it in making his will; 


and the queſtion was, whether a ſum of money, which he had the 


8 power of mak ing real or perſonal eſtate, ſhould: be conlider ed 
real or perſonal upon that evidence. In this caſe the teſtator had 


it in his power to make this property his or hers. This is a 
much more favourable caſe than Pole v. Lord Somers. The teſta- 
tor there had no power to make the property his own; as this 
teſtator and General Pulteney had. This paper ſhews the clear 


intention at the date of the will. lt appears from the indorſement, 
that th n and the will were written "wee: the lame * 


4 


"Ab to 5 . if the bank tc to | he 1 OY the is E 
pred of dower and all right to any ſhare of the perſonal eltate 


in all events. The word © thirds” is. only the common expreſ- 


ſion uſed in ſuch ſettlements, generally applied to xeal eſtate, rare- 


ly to perſonal; where the object is to make a complete bar of any 
right in the wife by marriage out of the eſtate of her huſband, 
No diſtinction, whether there ſhall be children or not, is intended. 


Some expreſſions i in the clauſe ſettling the 1604, a year ſhew, that 
It is declared to be the meaning, that at 


2? 3 
87 3 
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8 to the event ſuppoſed to have been in 
contemplation, whether there ſhould, be. children, or not, cannot 
apply as to the dower. In either event ſhe will be barred as to 


the real eſtate; and tough looſely expreſſed, this muſt be as 


much a bar as to the perſqnal eſtate. The ſettlement is in fatis- 
55 an of all her, rights as a, widow. Halle Ye, Walter (a). 
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| 25 n in Eo v. 2 e It is perfectly clear, this paper 


was written how long after, does not appear. If 
mis is 83 25 e as © ond ar — of his intention, it ought to be 
proved as teſtawentary.... „That could not be in Pole v. Lord 
Somers ; that paper being written after the will, and directed not 
to be annexed to it. Then it muſt be only evidence ; and parol 
evidence. might as well be received. It is ſaid, independent of 
that paper, he acted upon the property as his own : but it appears 
only, | that he meant to conſider it as his o.]ãẽò as far a8 it was bis 
I 4) e * e bot vol 2-474 37 r 
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in ar gb of kth wiſe, not his to all intents and purpoſes." is re- 1801. 
ceipt of the rent is conſiſtent with that limited intereſt. He had 
a beneficial intereſt in it, and power to diſpoſe of it, if he choſe, a ** 
during the coverture; and it is to be remembered, that he was, 


himſelf a lawyer. It 18 neceſſary to ſhe by clear, nn wee 
8 e "_ wack meant it to gage n's and to go to 15 N 
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The hai as to le Seewen! is very ( ell. The e 
in Compns' $ Dive/ft cites the very worlt authority. The agreement „ 
is enforced againſt the heir in caſes of dower; becauſe the heir 1 
repreſents the anceſtor: but that. doctrine is never applied to the | | 
| caſe of huſband and wife. Many analogous caſes ſhew, that ſuch 
an intention will not do. If a huſband ſues for his wife's choſe 
in action, a much ſtronger indication of intention, and obtains 
judgment, but dies before execution, it will ſurvive. So it wilt 
in the caſe of an arbitration, aud death before award. This bears 
a much ſtronger reſemblance to the execution of powers. Wilt 
the Court aid a defective execution of a power againſt ; a wife for 
the benefit of a ſtranger? She does not tepreſent him in this 
teſpect. It is a right to diſpoſe of her property : he attempts to. 
diſpoſe of it by an ineffectual act." Upon what” Principle s 4 
Court of Equity to execute it? The execution of a power by 1 
tenant for life would perhaps be enforced againſt the reverſioner | 
in favour of a purchaſer for valuable conſideration. That 18 the 
only caſe, that bears any analogy to this: but would it, if de- 
fectively executed? Has the Court ever enforced an Steement | 
for a leaſe againſt the remainder man? It is ſuppoſed: an agree- ; 
ment for a leaſe would of itſelf make a caſe of election: but there 
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21 Pr” wake EE ation, on „the phie is to a Siſtfibutive 57 
ſharey the ground is, that it Aon! the parties were very anxious 
to make a proviſion for children of the marriage; ; "and flicy ſeen 

wot to have had in yn r my, . event. „„ 
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be admitted in evidence, which I ſtudiouſſy avoided in Pole v. 
Lird Sumi, muſt now be decided. This caſe is more favourable 
for admitting it; the paper in that eaſe being drawn up long 
after "_ m 1r is * lefs liable * 9 than the account 
A "T6: in 
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in u abe y v. Lord Darlington; his e N written by the 
— himſelf,” ef ä | 

\ Ab to 3G Hah ERP at this 47 "RD is no a hae to 
th e of the terms the huſband actually granted he became 
owner. As to the agreements for leaſes my apprehenſion at pre- 
ſent is, that in this Court he is alſo to be conſidered owner of 


| thoſe intereſts. | If he aſſigns his wife's choſe in action, he gives 


no legal title to it. It is by agreement in molt caſes of choſes in 
action that the aſſignee takes it. His covenant is in this Court a 


diſpoſition | of it, that could be enforced againſt him; and az 
againſt him at leaſt. would go to the repreſentative of the perſon | 
agreeing with him. If it cannot be enforced againſt his wife, he 
will be anſwerable upon his covenant 3/ and then the queſtion is, 


' whether the wife can claim. Upon the head of election that fact 


of the e t h r 255 


"6 to FOR 1 8 „ thirds,” PET Pies intention Ce: be 8 to 
mean her intereſt in caſe of inteſtacy. If that word did not 
occur, I doubt, whether the perſonal eſtate would not have been 
included under the word dower. The word * thirds” is never 
uſed accurately. It is a ſort of expreſſion in common parlanee, 
deſcriptive. of the intereſt upon an inteſtacy. It muſt depend 


6 n we pro erty 


upon the domicil, The, plaintiff's argument is too ingenious 
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upon the conſtryQtion of a ſettlement ; and cannot apply, where 


& ; Ws e mee babe = N een 00 


| aan to 


0 OR am at n nn this 
cauſe upon a ground, that does not make it neceſſary to deter- 
mine the points as to an agreement fot a leaſe by the huſband ; 
and if the cauſe ſhould be reheard upon the point, on which I 
decide it, I ſhall wiſh, that a ſearch ſhould be made upon the 
point, whether it ever has ny eee e that an agreeme. t will or 
wilb not bind the wife; and, if it will; whetHer the rent is to be 
paid to her or the huſband. 1 
thiok,/it will be found,; the analogy to other caſes will malte out, 
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411 As to dhe hn points, gal, ee the of ee Pur- 0 
chaſe of the wife's fortune, upon ſo much of the caſe as appears 

to me I do not think it was. According to the modern. caſes it is 

5 eſtabliſhed, chat the ſettlement; for, that purpoſe mult either expreſs 


it to be in conſideration; of the wife's fortune; or, the contents of 


it altogether muſt 1 import that and plainly i import. it, AS much, a8 e 


1 * 


if it ms 0 That is the reſult of the caſes upon the ſub- 
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IAG to ic actual ny 1:adhere to the, opinion, mat they were 
an alienation by the huſband. As to the queſtio n, whether. the 
ſettlement was a bar of the wife's intereſt i in any undiſpoſed. reſidue, 
L made. BY rent n Einen ee chat! A Vas the 1 1 
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, ha = paſſed ihe a will; 12 . # whs + = wh gh of the 

gage for 2.600 J. after clearing the legacy of 2,000 l,; whic 
2 queſtionably. was the primary charge upon. it, and, the bond of t the 

executor and executrix only a. collateral ſecurity. it therefore ' 


2 * 


the mortgage has become, the huſband' s, be muſt, exonerate ber 1 


from, that engagement: ſo, if it became the wite's, the muſt ex- 
onerate bim from the bond. Then the queſtion a Whether 
under the circumſtances. the 200% mortgage and the leaſes 
are to be conſidered. 2s paſſing. under the effect of of the War 
ay clauſe of his will. The ſettlement, angt. being to be. ec 

Gidered/;apurchaſe of her fortune, the teftator muſt. be — 
dered entitled in right of his wife to the poſſeſſſon of theſe. leaſes 
and mortgages ; entitled to the Poſſeſnon not only as huſbagg, 


bot all, a8 be and ſhe, were exequtgriand.;execugrix, to — 
3 poſſeſſion, as he would have in that character. In a certain fer 


therefore this' property was his, in right of his wife, and as far as 


toes "ppt * being conſidered his as executor with her; and 
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5 ſtricteſt ſenſe tis ; ; and As to the reſidue of thoſe intereſts he re- 
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chip to im as Huſband, ſuppoſing, any other perſon had been 


he and his co-executrix, whom he afterwards" married, entered 


af dhe paper is evidence, he treats the mortgages of 23600 1, and 


the ſtricteſt ſenſe his. As to thoſe premiſes, to which the agree- 


would cafe} and ll not effeckually diſpoſed of would furvive to 
His Vite. AI wut therefore is certai 


| **{4; 


| 525 thoſe” relidu iy tar reſts were no longer his in any ſenſe: 
but i it is to de emembered, chat at the date of the will they were 


wis in 4 ſtrict ſenle to the exten 
5 Tenſe" beyond that. It would be difficult to lay, the perfuaſion one 


by, wall for all bis wife-thould: have, v 


5 ber own title.” If ther. 
reſidue of thele terms and the m 
by the effect of the E preſd pr 

tions in favour-of other perſons; and chat cannot be; unleſs under 
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entitled:to-this. property in remainder after her Ife, it would have 
been his as truſtee for that perſon, in the ſenſe, in which a truſtee 
can. call the truſt property bis. If he had paid the bond, which 


Into for the payment of che legacy of 25000 , the mortgage of 
2,600 J. would have been his to the extent of making good the 
demand by virtue of that payment againſt the aſſets of the teſta - 
trix. | After the marriage by bis bocks, which mult be evidence, 


2301 as his, but as his in right of his wife. With reſpect to the 
Jeafehold eſtates the teſtator had wich regard to thoſe premiſes, of 
which he had made actual leaſes, acquired conſiderable intereſts in 


ments apply, he had attempted at leaſt to acquite intereſts in the 
tained them TOA ſenſe, iti which I have repreſented Him to have 


had intereſts previouſly to thoſe leaſes and agreements, as huſ- 
band and as: execytbr With Bis wife. At his death thoſe intereſts 


nly to be eonſtrued with re- 
d to this a lance ; of that it begi ns to fpeak at the moment, 


of his Own acts, and in ſome 


has as an individual, that he was providing by expreſs acts in his 
uld be ſufficient to bar her 
g. not under his acts aud proviſions, but by virtue of 
efbre he is to be arred from chiming the 
*tpave intereſts, it muſt be, not 

iiotis for her, but by che diſpol- 


in mne cirburnſtances by the 0 my perfonkl- eſtate“ he can 
de beld to mean to pals chat, which was lis in ſome ſenſe, but 
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3 bad gen Aifficulty upon this queſtion in Pole v. 1 Lord Somers ; 
_ I make this deciſion, as bowing. to authorities, which it 18 my 
duty to follow; rather than as being ſatisfied, that upon the rules 
of evidence, as they were formerly underſtood, this paper can be 


not paſs the property, and the paper cannot be let in, the E, 
5 aſtical Court would be in alned to receive it as: teſtamentary, not- 
withſtanding ſome of the-contents;, for their principle ſeems to be, 
chat if the teſtator by a ſubſequent paper ſays, he has bequeathed * 
by a former: inſtrument, that, which he has not bequeathed, they 


will hold that ſubſequent paper a diſpoſition, as being a declara- 
is will at. the gime. he made it to diſpoſe by the will ; not 


tion of his 
in terms expreſſing, that it is then his will, but that he has. diſpoſed 
of it before. If therefore the paper could not be received. as 
evidence in this Court, they ought to have eren of 
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I pe foo ion ion-of evidence, this, though: written, 3 10 ing 
Fo. parol; and i ſeems, a8 far as dicta go, that parol evidence 
i to.-þe,zecei ed. upon A latent amhiguity, not upon a patent 
ambiguity z chat it ought, to be received, to rebut Equities found 
E PERS BIpſappraos and perhaps/to ſupport the. preſumption; 
implication ;. and. te explain, what is garcel-of the prer 

miles —_ or conyeyed. As to a patent ambignity, J. do not 
| ſer, hom you can eaſily apply thoſe caſes 1.9.48 Propoling,to 
 :thew, that the werds“ my, perſonal eſtate, which have in 

uo patent amhituity, have in this ſenſe, a latent a abiguity,; tl 

he ne, pegs ln in, po ſenſe: -his perſonal. ef „ Weg a 

8 Jobn, aud happens tq have; wo. dons. f 

e is a, latent ambiguity; 


ging in pp wings rol evidenc 
ſeription in the inſtrument. From thoſe, caſes there- 
ot be collected, it by a deviſe of bis eſtate, parol 
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admitted in evidence. 1E it could not, there would not be muck : 
injuſtice ; for I am upon. reflection ſtrongly diſpoſed to hold, 
wa if the conſtruction of the words my perſonal eſtate” will 


clefi- 


| and the pro- 
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Parol evi- 
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 fible upon a 
latent, noc 
upon a pa- 
tent, ambi- - 
„bai to re- 
ut Equities, 
Lead 
upon pre- 
ſumption, 
and perhaps 
to ſupport 
the preſump- 
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an implica- 
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. what 
is parcel of 
the premiſes. 
granted or 


bee. 


n 


81. 


. eee | 


Daves 


1 n 


RF os 


* c 
* 
3. 3 55 7 4 * 
4 E I 99 H 
* 
- 
* . E 


Denison. 


* * 4 — 
* 
120949 UF 


2-87 8 


. . ttkere cited, , "that'the time of making the declarations i is very ma- 


. 10d means to ſatisfy a debt by eovenant or otherwiſe, the 
| infirument' creating the debt is not conſt 
it, nor th 
| raiſed from the 'cohne' 
to ſatisfy the debt. In 
1 was let in with great Propriety, to ſhe w, that the teſtator by aQs 
done had diſpoſed of all the prop 
| the” diſpoſition” bad” made himſelf a debtor to his children. Then 
"2 this Court would conſtrue the will preciſely as if he hatl been ori- 
Bn ginally" a debtor.” ©: 
5 8 bo the money; and had got in his pocket that money; Which was in 
2᷑ ſenſe lis. The debt affected all his eſtate; and therefore the 
7 - 0 durt held u upon the preſumption arifing * between father and 


in date e to declarations before or 3 


* to the'cafed upon preſuniprion of {ati efaQion of partioiu if 


ued againſt the import of 
e inſtrument ſatisfying it: but a preſumption of law is 
ion between the parties, that he means 
7 ncbrliffe v. Hinth#liffe the parol evidence 


* 1 ſettled, and by the effect of 


H © bad diſpoſed of the property ʒ and received 


PR jen the parol evidence had proved the circut 
operty;” conſtituting che child a creditor upon the father, 

| that "thi Aber was upon the principles of this Court underſtood 
to mean to ſatisfy the debt. 80, in the eaſe of portions, where 
. father is not ſtrictly debtor where, for inſtance, he is tenant 
for life, and the portions attach upon the family eſtate, upon prin- 
tiples a little difficult perhaps to fuſtain at firſt, but now eſtabliſh- 
ed perfectly, it was held, that the father was purchaſing for the 
family eſtate; and: giving the portion, intending to ſatisfy the 
debt of the family, as in the other caſe intending to ſatisfy the 
debt from himſelf. Therefore evidence is let in to meet the pre- 
ſumption; and then evidence muſt be let in to fortify the 1 pre- & 
fumption. But Tam Appre enſive, that the Court did this in old 
caſes with much more Jealouſy than in later caſes. There Was a 
time, when the Court was very jealous of alinitting /parol decla- 
rations, execpt thoſe, that paſſed about the time of the will; and it 
appears from what Lord Hurdwicke ſays in Blink born v. Fegſſ (a) 
and what ig ſtated in Ma v. Mafcn (s) with regard to the caſe 


terial (r). There are Rrotg traces of a diſpofition in theſe and 

other caſes not to lean with all the attention, that has been given | 
te! er, md pe rticul⸗ . 

| e 5 Wt * b 3 ; aht 29 TALL ae, 4 

| | 4110 n 
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4 1 See ante, vol. 1. 359. in Nurſe v. Finch, 1 and 1 V. Finch, ante vol. 2. 2 
„ Zan, ante, vol. . 644 . | 
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1 mes picks; wn 3 in 1 the- fame 
principles as-caſcs.of ſatisfaction Maſt of the latter go upon this 

8 — that; where a father or amy one elſe is in the character 
oß a glabtor, attending to this, that ia ſome circumſtances.the Court 
will preſume an intention in a father, which they- would. got. in 
the caſe of another perſon, the Court ſays, the diſpoſition of what | 
is;ftei@lpes i property ſhall ſatiafy the debt; and: no violence is 
doe by thet, But upon elaction all the caſes, ſays you. muſt 


wake eue hat he deleribes the ſubjects, of which he means a 


_ The queſtion then ie, whether the teſtator hag. fo. de- 
ſeribed the ſubjeck; and 15 note Whether you, can ler. in parob evi- 


not, fo deſcriptive, they: Gall be taken 10 be deſariptixe. . That 
there is authority for that at this day, whatever diſfculties ocnur 
1 ity 26 an bypothetical propoſition, L dare. not deny. Phe 
difficulties upon it are great, In Puleueꝝ v. Lord Narlington tho 
teſtator had 200 C in big hands; for which he was debtor to 
he truſts af the ſettle ment. That ſym was pr imd facie real ęſiate 
in his hands. . He ugs tenant for life ; and all che real uſes of a 
tic ſettlement, attached upon is. . His Geward put dawn upon 
paper, that this ſum of 20,0001. was. part of his eſtate. Suppoſe 
the caſe to ſtand nakedly upon that, and he makes his will the 
: ſame week, and, & {ortiori, at. four. Or five Years. after receivin g 
that, account, it would be very ſtrong to ſay, that becauſe the 
a ſte ward apprebends that to be his maſter's property, the maſter 
knows, nothing to the contrary; and his ideas mult be the ſame; 
and he muſt uſe the terms in his will in the lame ſenſe as the 
le ward uſed them. But to ſay that, not only to make that con- 
| firuQion. agaigſt the perſons intereſted in the money upon the 
will, but allo to bold, that the teſtator never corrected his idea 


deten the time, when he ſa the paper, and the time of exe- 


cuting the will, and againlt . thole, who have intereſts o be diſ- 
Placed by proof, is very ſtrong. If there is ia the will an indica - 
tion, that ſome part of that property was meant to be diſpoſed of 
eo nomine by the will, that is ſtrong to ſhew, he did mean io diſ- 
"Poke of ſome property in a ſtrict ſanſe not his own; and it may 
be arguediupon. that, chat he meant 10 diſpoſe of the whole pro- 
perty ſubject to the ſame uſes. But even that preſſes a great deal 
Again thoſe, who have interefls, to be diſplaced by proof; and 
it is competent at leaſt to fay, that having ſhewn an intention to 
2 Vor. VI. . 1 . „ 1 
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Aale of part he does not neceſſarily mean to Adpoe of the reſt. | 
But the circumſtance, to which I advert, is, that de Fafto that pa- 


per was admitted as evidence; and that is a judgment of this 


Court upon the admiſſibility of nne and that) bh re- 
n AY * W . 


0 of; 3 F: te Is Ig lis wes 

Ales 4s; impoſſible alfock not to 155010 that Lord — "A 15 
the ſtrongeſt words (aid (a), that evidence of this ſort i is to be ad. 
mitted, and upon the authority of that very caſe; and there is 
nothing, that abates from the authority of that diftum, except that, 
28 L underſtand the caſe, that dicum does not belong to it. Lord 


I Alvanley refers to what Lord Chief Juſtice De Grey ſaid in Puli. 


teney v. Lord Darlington. Tf the | circumſtances were evidence, 
that they made an impreſſion upon the great mind of that learned 
Judge, is very conſiderable. But the difficulty I have is, upon 
what principle he ſuffered thoſe circumſtances to make an im- 
preſſion upon his. mind. Baron Eyre goes a great deal farther; 


| ſaying, he does not agree to'the poſition laid down in the erat 


ſenſe of it 3 that, where a man gives all his eſtate, he does not 


mean to give what is not his: what he thinks? his is, in the _ 
he ** . his. W 8 


* 


Theſe 8 being . 0 laid down in Pultency v. Lord Dar- 


"a lington, and Hincheliſfe v. Hinchcliffe, it is not for any one fitting 


fible, but not to explain the will. 


here upon any embarraſſment ariſing in his own mind to deny 
_ their application: but I repeat, that I do not underſtand theſe 


dicta; as far as they ſay, upon caſes of election evidence is admiſ- 
If they mean, that it is ad- 


miſſible only to explain the ſubjects of bequeſt ambiguouſly de- 


ſcribed, and then not to explain the will, but to make you under- 
ſtand, what ſubjects the teſtator meant to deſcribe, which upon 


the face of the will you cannot underſtand, that is intelligible : 


but, if they mean, that it is admiſſible to prove, what the teſtator 


meant by the words my perſonal eſtate,” and that he meant a 

great deal more than thoſe words would carry by their natural or 
legal import, and if a caſe of election is raiſed upon that, in fact 
E ſubſtance evidence is admitted to raiſe à caſe of election, 


2 nn the will. * is not wig TOE me to 4A chat 
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100 . other caſes ew in Hinchel, "oY v. Hcbolift' ted no 0 0. | 
tion to it: Elliſon v. Cookſon! (a), and all the others upon preſumps} 
ton and ſatisfaction, for the reaſons I have ſtated; and all 1 
find is one or two did of Lord Tbur bu i Jeacvelł v. Fal. f 
| ker (band Fornner can v. Poyntz (e). Tue former; it is to be ob- 
ſerved, is a caſe of ſatisfaction. Lord Thurlow: is thete made to 
N evidence cannot be read to prove; what the teſtator meant 
by the words uſed in his will? but it "may as to facts, 1 
which the teſtator made his will.“ Mr. Loyd upon that cited 
the eaſe of Broughton v, Errington (4) ; and, I believe, it was upon 
the argument of that "caſe that my mid was impreſſed with the 
diſtinction. That caſe is intelligible: but the words attributed to 
Lord Thurlow'are not. The declarations wefe let i in upon the 
old ground : but what is meant by the latter part of that propo- 
ſition, I do not underſtand.” If I am to colleck i it from what Lord 
_ Thurlow fays in Fonnereau v.  Poynts, which is ſubſequent to bis 
on decifion in Pultenty v. Lord Darlington, Lord' Thiurlow 
| there (e) ſays,” he lays out of the cafe al declarations of the teſta- 
trix of What the really meant to give at the time of making her 
will, and all ftatement of her property, from whence i it might be 
inferred, What ſhe meant. Upon what ground then did he ad- 
mit the evidence? As 1 bave always underſtood, and now under- | 
ſtand it from this Report, upon this ground; that the teſtatrix hav- 
ing given, as a ſpecies of ſtock, that, which was of no known de- 
- nomination of ſtock, the will ſhewed, ſhe meant to give ſome⸗ 
ching; but did not aſcertain the ſubject ſhe meant to give. There 
fore Lord 7. burlow looked at the property, in order to prove, 
what ſhe meant; the will proving, that ſhe meant to give ſome- 
ting; but the deſeription of the ſubject not being intelligible. 
That was not contradicting any deſcription in the will. It was 
not ſaying, that was the perſonal eſtate of the dell ti which 
was not her perſonal eſtate; but, that the” meant by theſe words 
. te Wb be taken to mean; | becauſe $1,446 he: e words, ate 
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be aſcertdined;> what | ſpecies ſhe did mead: it” being clear; ting! 


he meant ſome. That caſe therefore in no degree fapports: 


Pulteney v. Lord Darlington, nor the #Fum at the contluſipn of 
Hliucbelißt v. Hebel: not dots If. cart the old” eaſes en 
N one W P CUE I 
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g Then * ee a, can 1 Widir an paper as e 
That queſtion ariſes in a' caſe,” in which this property was more 
or leſs ſtrictly the perſonal eſtate of the teſtator in all Aber Lesch 
have repreſented, independent. of evidence: the teſtator having by 
actual leaſes acquired out of his wife's property perfonal eſtate of 
his own, having by agreements for leaſes acquired ſuch intereſts as 
| thoſe agreements: would give them, bevitgiconſtiviced himſelf, if 
he ever ſhould pay the bond debt, a sreditor upon his wife's 
10 choſe. i in action; and in that reſpect made that his n, and, be- 
yond thoſe intereſts, acquired by his own acts, having his wife's 
perſonal eſtate in this ſenſe his, in right of his wife, whether in 
ſuch a complicated ſituation i it is bin to admit parol evidence, 
that by the words © my perſonal eſtate”” he meant, not only his 
| ſtrietly, but alſo chat, which in a ſenſe muſt be admitted to be his 
perſonal eſtate; attepding to the fact, that Aa great portion of this 
property he muſt be entitled to diſpoſe of; becauſe he had made it 
in a. ftrict ſenſe his, If the queſtion. was new, I ſhould doubt, 
whether i in a caſe ſo circumſtanced i it would be a violation of the 
rule to admit evidence; for it is not a contradiftion of the will; 
| but only goes to this; that, as he might mean the words in the 
one ſenſe or the other, he did mean that properiy, which in both 
ſenſes was his. But it is not neceſſary to decide upon that 
ground; for after the caſe of Pulteney v. Lord. Darlington, and 
what Lord Chief Juſtice De Grey, Baron Hrs, and Lord Alvanicy, 
have ſaid; whatever my own opinion. miglt, have been prior to 
Pulleney v. Lord Darlington, (and I agree with Lord Reſelyn, that 
1 cannot lee, upon what principle the evidence was admiited in 
| that caſe) : after all this authority, I do not think myſelf at liberty 
to reject this paper as evidence. It is with great ſatisfaction, that 
receiving it 1 find, it is eyidence co: temporary with the will; for 
it leaves as little to hazard as can be in ſuch a ſort of caſe. It 
may be ſtated as a fact, that the moment the teſtator had made 
u will * ſat down, to _ * it. This paper bas the 
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ces in Chancety, 
Game * 8 Ke alle} it a ſtatement of his praplanty. He correQy 95 
abſtracts the will; including all the leaſehold eſtates, as his own, nave. 
the mortgage for 2 00 J.; eſtimating i it at only 6ool., the reſidue 1 kl [2 WL 
beyond the legacy charged upon it ; the 200 J.; and, what is very | 5" | 
remarkable, leaving out the contingent legacy; Which never — 
produced any ching to him. That, from which he derived «Qual . — 
| benefit, he takes. as his own; and what was contingent, whether „ rg 
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to o be received fs 1981 . or 37 he leaves c out. e ee > 705 
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| Vader theſe circumſtances, od nas to any review, if it can = 
"8 found fit to attempt to ſhake theſe authorities, Lam of opinion, 4 
the teſtator did bequeath all this as his own perſonal —_— 
ft, the other points will not ariſe ; and I am the more ſatisfied oo 
upon the Juſtice of the deciſion; becauſe, though I do not think, Sh 
Lord Chief Juſtice De Grey was correct! in allowing circumſtances e 
to make an impreſſion upon his 'mind, if they never ought = 
have found their way to his mind, this paper muſt either be looked bees 
at as evidence, of the party ought to have the opportunity WW 
pounding itaza 3221 Aber, to the N ot eo Coutr/” e 
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. is cauſe. Wag 28 8 7 Before the Hleerge w drawn, 3 
up, it appeared that the mortgage for 200 U, Was Not contained i in e Hy 
the paper. ; The ſum of that amount Was another | ſum. e b 1b 
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8 was Gaia at the Bar, that ers was no trace of Steed ple „ 
| in the Regiſter's book ; and that it appeared from the Regilter's Ho = 
| book, that in Pulteney v. Lord Darlington a all forts of. papers were 


4 * 4 "A+ 6 


read: agreements of lolicitors 3 3, cules and 


78 ay 


e of counſel, Sc, 


a 10 1 EM pO RIG | 


n 10 1 "22% 4M 


& * 
5» 
: ; « 2 ; : : , 42 7 
1 e 4 ” . 1 x : X 5 Pa : 4 
2; 263 . „ N 4 * . ANY g N . * 83 2 "= 
4 . ' : d 
. f { 'f * **' 4% 


A . " he; ; » 3 * 8 10 ; : hn 14 
44,008. 223 1 [s: Ds Sil Bor 1 19 1 * ks. | tl 14 8 38 1120 £6 1 | 


. * 0 * F 7 * * % | 
> ; * 17 my . of, , . * 5 N Fa E £%.4 — Py * * * £ ao * we . * 
%%% A Jad; 44) achtag 9415 l 110 Garen 
FFF Kone... v5 Rgony 2b CERN A 1 . a ; 28 D's . yy 
\ L { | | ; ; IPs ITN mY : 4%: | 3 | BE 18 
84 e 2 945 ae POTN q * * 0 88 , n 9 « pe 5 7 1 8 : 4 


% * * ky * 28 * 3 . 3 . 1 \ LES A 2 8 rx * * . 
1 N ee 4 5 8 * 1 e . 


at 1 e 148 l 158 Wen bas ein 07 2 


1 | 8 * eb bs n $4 
G. V. 24 FiO 83 HO e * W Sliteb 2 ot e 21 21 1 4 e 


* 


+ 
g a 5 = 
= of 2 . 
| ; 4 


further ſur- 
plus, for 
ſuch charita- 
e uſes as 
the executors 
ſhould think 
proper. The 
whole truſt 

* void, not 
only as to 
the real 
eſtate and a 
mortgage, 
but alſo as to 
the perſonal 


3 eſtate; and 


the real 
eſtate went 
to the beir 
at law; and 
the perſonal 
to the next 
of kin. 
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| Ha a {Se Ai zaak rv + he 4 3 will dated the 21 if Jae 1 756 
e Fort - aſter giving, among ſeveral. other legacies, if there ſhould be 
where it ma? any poor relations of hers at the time of her deceaſe, as far as the 
caters Wo, ſecond, that can be faid to be in want, 5 . to each, and direQing 

| . , 35 all her wearing apparel to be diſtributed among her poor relations 
eee at the diſcretion. of her executors, gave all the reſt and reſidue. of 
© - the ſopport ber eſtate and effects whatſoever, frechold and otherwiſe, to her 
= 72 executors, after pay ment of the above legacies. and her funeral 
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may, be depoſited i in the ſaid chapel ; and defired, that the chapel 
may. be. whers it, may appear te to her executors to. be woſt wanted; 
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the ſame, ſhe requeſted, that 1 it t might 0 towards the ſupport of a 


faithful goſpel miniſter, 7 not to exceed the um of 201. a year; 


after that any farther overplus ſhould remain, ſhe deſired, 


and l 
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: yived/ fo, thatian jnveſiment i ind win: & neceſſarily have la iu 
. the contemplation of the teſtatriæ. If the words are to be confin- 

ed to building a chapel, ſuppoſing the ground to be already fur- * 

©  niſhed, a caſc/upon that point is now depending before the Lord 
| Chancellor.” In the argument of that caſe The Hitorney General 
vi Tyndall (a) was cited; in which Lord Nortbington againſt the 


be courſe. of preceding eaſts held, that the application of pee Be 


: fooal eſtate to building already in mortmain ſtill is amortifing. A 


| = already in mortmain. The Lord Chancellor wiſhed to have 


the. point. more conſidered; khan it could have been ab a ort 


a But in this caſe it is clear, the teftatrix intended land to 
be ptocured· Land already in mortmain cannot meet her iden of 
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exiſting. - Here is no chapel exiſting. Then as tonht Uiſpoſition: . | 
te Court cannot take notice of that; becauſe the = 
frt diſpoſition canhot take effect. The Attorney General v. Coulds 
e This goſpel miniſter muſt according to her intention be 
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muſt fail. Mouggridge v.-Thackwell (a) is a very ſtrong caſe : but 


is now to be reheard (5). The Maſter muſt then ſay, who is the 
miniſter to have the 200. a year for ever. The additional bequeſt 


is not diſtinQ,: but connected with the general deſign of charity. 
By eſtabliſhing the ſtipend alone the Court will go againft the in- 
tention; which was, that a miniſter of her o- ſhould have it: 
that not being the main object: but only for the purpoſe of pro- 


viding a miniſter to do the duty of the ge n is a wir- 
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This diſpoſition: is not wid, except as td the real eſtate and the 
mortgage (c). Alb theſe objects are legal. It muſt be admitted, 


that it would be void, if the truſt! was merely to purchaſe a 


cCähapel: but being for the purpoſe of either building or pur- 
chaſing, in che alternative, if the purpoſe of building can be ſup- 
ported, the Court will give effect to that mode, which may be 
eſtabliſhed. Af therefore this can be ſuſtained as a bequeſt for the 


4 _ purpoſe of building upon land already in mortmain, or if land 
mould be given, lit may de eſtabliſhed· The diſcretion given to 


8 in 8 legal manner, the Court will carry it into effect ;- where it is 
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| precedent. A bequeſt may be void in one part, and goed in the 
limitation over: The Attorney: Genzral v. Hartley (a); Al che 
caſes upon the dvctritie : of Cy pret go upbn this principle; that — 
where it is evident ſome diſtinct object of charity ſhould take 
place, before the legacy ſhould lapſe, the Court will fulfil that 
intention. In this will the intention is clear, that the repreſen- . 
; tatives ſhall take nothing, but the whole TE 80 to , 7 from 5 1 
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0 But this caſe appears to hank; Pale ruled by a great number 
elk ſubſequent deciſions. Upon the prineiple eſtabliſhed by the 
_ caſe, itſelf it ſeems; à little extraordinary, that a teſtator having 
made no reference whatſoever. to the eaſe of land being already in 
mortmain, the Court ſhould ſuppoſe an intention, that he has 
not in the moſt remote degree pointed to. But Lord -Hardwicke 
in, forme: of; a ny beds Oe W intention 1150 de ied 
| oor. lt 515 RED 87 7 ile 8 We e Mir 
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Attorney General v. Tyndall a) before Lord Henley. In a ſub- 


proved of the ,ground, upon which. that. 1 
caſe immediately, before him did. not. « call, for | 


ſequent caſe, The Attorney General. v. Hutchinſon (), Lord Bath 
takes Lord Henley to have there decidedly overruled the other 


caſe. 1a, Argument he certainly did ,overrule it; for be diſap- 
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Was... decided : but the 

rely h. t deciſion; for it 
was not a caſe ſe of the fame e kind... . In; that, caſe, the direction was 
expreſely to purchae ; 85 and chere a no option. But all the 


5 reaſoning of Lord Henley went in dire contradiRtion, to the for- 


mer caſe... He beld, that the. ſtatute. had two, objets:. itt, That 
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void. That caſe did directly - fer 
| Bowles, the purpoſe being preciſely the ſame. Then came the 


you; ſhall not realiſe. for the benefit. of a_charityz that the miſ- 
chief, is the [lame ; 4, for, if that precedent. was to LENS a piece 


of ground, that © was: only \ 
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bh in Brown, for ereQing and building a free lch A ron 
circumſtance there was, that there was in the pariſn a piece of 
ground in mortinain; ; upon which a ſchool had formerly been 
erected; and it was contended,” that the fact was in the teſtator's 
contemplation: and the intention was to re- erect the ſchool upon 


chat foundation : but Lord Barbunſt thought,” that, as the teſtator , 


| kad not himſelf pointed: to that” intention, it was nen e 0 pre- | 
fumed by the Court. Therefore it was to be taken as a mere bes” 


queſt for the purpoſe of erecting or building a ſchoof; and it bad 
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towards the erection and endowment of an hoſpital. Lord Hard. 


wick in Vaughan v. Furrer (), and Caftril v. Baker te) held, that 
to erect does not neceſſarily imply to build, much leſs a'purchaſe 


of ground for building. He held, it might mean merely an en- 


\ Then: ihe 7 
words * erect and build“ oecutred. The former undoubtedly i is 
not ſo ſtrong as the other, from what Lord Hardwicke had held, 
that it might mean an endowynent. Therefore in that caſe the 
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Ukewiſe fail, upon the authority of The Attorney, General v. Gould. 


i (4); The late Maſter of the Rolls ſeemed (5) to doubt 4 
ltle the doctrine of that caſe in The Attorney Generel v. The Ear! 


wcbelſea (e) : but afterwards in The Attorney, General v. 
Banltbee (4) he approved gf that doctrine; and ated. upon it. It 


is chen contended, that this is not dependent upon the other pur. 
poſe; but is for the ſupport of a miniſter generally, not at that 
| chapel. I ama clearly of opinion, ſhe muſt have meant a miniſter in 
that chapel, which ſhe meant to be purchaſed, It w 


abſurd to ſuppoſe, ſhe intended no proviſion for the miniſter of her 
own chapel; but that a proviſion ſhould be made for the miniſter 
at ſome other chapel, to be built by a ſiranger. - Therefore upon 
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the authority of The: Attorney General v. Gaulding and The Altor- 
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3 of the reſidue, to be applied by the executors in general charitable 


Standing by inſelf, a bequeſt; of a reſidue ta be employed 


. iy, ſuch. Sidi purpoſes 28 the executors ſhall think proper is a 
good bequeſt; ſuppoſing it legal to do ag the teftatrix had direfted, 
anda reſidus had bgen left, aſter ſhoſe purpoſes were anſoered, 
tere would: have been ac good bequeſt of it; and therefore the 
queſtion, is, whether that ulterior bequeſt is 10 fail; becauſe the 


Prior bequeſt cannot take effect. If it could be reduced to any 


for. the, other purpoſes, the, reſidus ought to; be employed under 
this. laft, direction, vig, for chaxitable purpoſes aa Ae 
conſidęred whether that gan he aſcertained by a reference to the 
Maſter, to ſee, how much would have been ſufficient fon this 
chapel: but upon conſideration it is quite impoſſible to give any 


certainty, bow. much would haye been employed by the executors 


direction, that; would not be vague aud indefinite to a degree 


almoſt ridiculous: an inquiry, what tliey might Rveeuployet 
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2 no loca It is utterby mpaſiible to frame any direction, that 
nne enable the NMaſter to form any icke upon it, If the. had 


_ even-pointed out acry particular; place, that might. have furniſhed. 


dime round of inquiry as to hat fize would be ſufficient for the. 


congregation to be expected there: but this is ſo entirely unde, 


finite, that it is quite uncertain, what the refidue would have 


been ; and therefore it is void for that uncertainty... She had no 


view to any reſidue but a reſidue to be conſtituted by actually 


1 * n chapel. 


She contemplated no reſidue but with re- 


2 to that. It is impoſſible to aſcertain it in the ny main. 
| _ in e the meant it to be aſcertained. It is pe ee for 1 
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ok Parliament for the ſale of certain eſtates to purchaſe ati 
eftate, called Peplow Hall for 39,500 J. Thomas Williams chiming: 


againſt the eſtate under judgments to an amount above 1, 50%, 
the purchaſer defired, that before the whole purchaſe money ſhould 
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beyond the . 


penalty of 
a bond; 


except border 


ſpecial cir- 


cumftances. © 


be paid; thoſe debts ſhould be diſcharged : but the truftees having 


ſome doubr/as- te the fairneſs of the demand of Williams, thought 
it neceſſary, that it mould be inveſtigated. This produced a deed, 
dated the Ach of Aucn/ 1798; under which 3, O00 J, part of the 
purchaſe money; was inveſted in ſtock in the names of truſtees ; 


upon truſt, in caſe thoſe judgment debts ſhould upon the 4th of 
Auguſt 1799 remain unſatisfied, to ſell the ſtock, and ſatisfy the 
debt out of the produce. The, debt not being diſcharged | in Fa- 
" 1800, the bill was filed by Clarke and one of the trultees of 
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the bill. Upon the former bond judgment Was. entered. up in 
- | Michaelmas Term 1 781. No judgment was entered upon the 
other. bond. All claims were ſettled, except as to the bond for 
Foo I, upon which the obligee inſiſting upon the whole arrear of 
intereſt beyond the penalty, it became neceſſary to file the bill: 


che purchaſer profiing, to have the bulineſs concluded. 
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with a penalty of 3954. 12. Upon that bond 1851, 
ue fot pringipal and intereſt at the time of filing | 


= © Ri 955 . Mr 7. Bell for ther | Y int; In Creuze v. 


Hunter (a) the late Lord Chancellor was clearly of opinion, that 
a judgment does not carry intereſt, if the debt in its nature does 
9 carry intereſt; and ſaid, Bickbam. Va. .Crofs (3). turned upon 
the particular circumſtances. 1 Ihn ſame point was determined | in 
| Deſchamps. v. Vanneck (e). latereſt was not given beyond the pe- 
nalty in Sharpe v. The. Earl of. Scarborough. (4) and Mackworth 
v. Thomas (e). Without going into the former caſes, a ſeries of 
late deciſions has ſettled this point. be laſt, McClure v. Dun- 
hin (J). upon which alone any doubt could ariſe, was determined 
upon the diſtinction, that the action Was brought on the judg - 
ment; and Lord Kenyon admits, that if the action had been upon 
the bod; the ee would L held. | That am it back to 
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| reds a judgment; unleſe the debt in its nature carries 8 
interell ; upon which it is expreſsly put in all theſe caſes. Ir 
E inzthe Maſter's office. If it is ſaid the I | 
: We rg Was the land producing rent before. 
Perhaps the ground; of refuſing to go beyond the penalty is aches. 
 M(Clure v. Dunkin does not appear dq have been much arg ved. ö 
There are; many debts, in which damages would be given, but 
upon which) a Court of Equity would not allow jgtereſt., Lord 
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Law gives intereſt as matter of contract, and as matter of damage. 
To that is to be referred the direction to compute intereſt eng 
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The e. 90 not bear in the leaſt upon this; 1 this queſtion 
being, whether parties bringing.this credigor here can take ſecuti⸗- 
ties from him upon any other terms than doing. bim complete, 3 
juſtice. In the caſes. cited. the creditors, were either plaintiffs, of 
perſons; coming voluntarily into the; Maſter's, office, upon a bill of. 
creditors. In Hale v. T. boma 


mat (e) the, diſtinetion ie taken; that,  - WM 
where the party, is coming for relief, deftring an injugcklon to * WW 
- Prevent the creditor from uſing the ſecurities he has at lawg the, = 
terms are paying what in natural eguity che i is bound to pay. The 
lame diſtinction is allo clearly ſtated i in Equity Caſes Abridged Bk -. 
Caſes, of that nature are perfectly eſtabliſned; and are conſiſtent 
Wh the modern caſes. If this creditor. had taken poſſeſſion by 5 
elegit, they muſt have come as mortgagors paying the intereſt. 

la Deſchamps. v. Fannecl, which deciſion was certainly a ſurpriſe: 
upon perſons, of great experience, the late Lord Chancellor muſt 
have been miſtaken as to an action upon 4 judgment at law: 

_ and was. milled by the prothonotary, from whom. he inquired; 
for that is the caſe! of M*Clure v. Dunkin (g. In Deſchamps v. 
Vanneck the debt was not upon a bond, but a judgment. It would 
os Xery; &rig to e's a n 00 a bond carrying ioteceſt. in its 
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1 Is to 9 de b mile, For that purpoſe he is 


made a party to 'this uit; and he claims payment out of this 
1 fund; contending for iHhitereſt beyond the 'penalt 
On the other hand it is contended,” that he is het Entitled to any 
thing beyond | 'the penalty. Upon that point tak it to be per- 
feQly aſcertained ad "This day, that” the penalty of the bond is the 


of the bond. 


it to be ſo at Law; and ſhould have 


debt. Lelways under 


thought, the queſtion eld have be n, wWiiether it was fo in 


Equity. Certaialy for many purpoſes: the peitalty is not held to 
be the debt in Equity 3. and therefore it might have been thought, 


chat it was not ſo in all caſes; but that the principal was the 
debt; and the intereſt was to be calculated upon that beyond the 
penalty. Bat the contrary is eſtabliſhed in Equity; and the uni- 


form rule in Equity is never to go beyond the penalty. But, 


what would not have been expected, it has been doubted, whether 


that is fo at Law; where the penalty is conſidered the only debt; 
and originally the party could. not have been relieve againlt 1 it 


1 Law; but muſt have gone into Equity for relief upon payment 


of principal, intereſt, and colts. In Lord Lonſdale v. Cburcb (5) 


15 ; however Mr. Juſtice Buller doubted that doctrine; and faid, the 


old caſes ve not founded e and . at r the 
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of damages may be recovered beyond che penalty, 1Fi it could, it, 


== demand of a exeditor, having a legal demand, A Court 


Equity can have no right to cut off any part of his pF, the 


only object of the account being to determine, how. much he | is to 
1 receive from the aſſets ; and accordingly . Mr. Juſtice Buller did 
ö not conceive, that there 1 would be any. difference. in that reſp S- 


: Court be held, that 3 in Equity the intereſt ought. to 8⁰ beyond the 


ground, that, if 1 it was true at Law, i it would not be, ſo in Equi 
but becauſe he thought the penalty the debt boch af Law * 
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contract? It was wholly out of the bond. Therefore I Fo 
; low conceived, that at Law the penalty was the debt, and likewiſe 
in Equity; and decided accordingly both i in Tech v v. Tord Wi ner 


Court: of King's ” Bench diſſented entirely from Lord Lonſdale . 
Church ; and i in the late caſe, M*Clure v. Dunkin, Lord Kenyon, 
was quite clear, that if the action Had been 1 pon the bond, no- 
ching more could have been recovered than the penalty: but che 
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1 18 3 therefore, Fl both 3 at Law 8 in Ea the ko, 


gether in this claim of intereſt beyond the penalty, But it Was 


the general rule to be, as I have ſtated it; and they Lite caſes, 
Duvall v. 25 77 and ford. Por v. "Plunkett, to e at, 


— 1 not to be conſidered i the debt; 1555 interatt ig \ the Gebe 5 | 


78 I ought always to be ſo recovered ; for it proceeded. 1 upon the 3 . ” 
. ground, that the principal i is the debt, and the penalty only. a er "WON 
_ eurity 1 for it. Tf that was eſtabliſhed to be ſo at Law, I enk 5 
think, it would almoſt have followed. that in Equity intereſt. 
X | ſhould. be calculated i in the ſame. manner; for upon an account 
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: Law and in Equity; 4 for i in Knight v. Maclean (a) ting | in "this 


penalty. Lord Thurbw diſſented from that; ; not upon 1 


uity, | 


f Equity; and he ſtated conſiderable, difficulties : : "what" "was 1 5 = 
intereſt. beyond the penalty: was it a debt by 83 or ſimple . 
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is the debt. The conſequence. is, this defendant i is wrong alto- 


farther contended for him, that there are equitable circumſtances, , 
that entitle him to have intereſt. beyond the penalty; admitting 5 
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4 not bet up by him, 1 do not ay. there are not caſes, i in. which 


— may be allowed upon a judgment, though A "judgment 


pon the bond, and beyond the penalty. Such caſes have occur- 


0 2 where there 10 Ca great delay by. writs of error, EY, as 
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1 in "Bodily + v. Bellam⸗ Bot it 1s not, of courſe i in every caſe, 


; Williams, if he ha 8 an ation, would n not have had any 


. claim to intereſt. He does not ſtate any delay in his way, or 
"ay reaſon to prevent him from ſuing upon the judgment at any 


3 time, ſince it was entered up. It was entirely his own fault: not 
| like a cafe, in which there is no fee ſimple eſtate to reſort to, and 


L he was reduced to the necelfity of bringing an. action againſt the 
EG party. In ſuch a caſe it would be very fair to allow intereſt, | 
But there is no ground here. In no way could he have recovered 


any more than the ſum, for which he obtained his judgment, vix. 


_ che 1,008 J.; and he ought to have taken that ſam ; which I take 
1 ir from the EA: he might have had.” | Conſequently 
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pleader 3 * Whitchurch ; the formers of whom bought a horſe from the 
defendant, 1a by auction for ſeventy- nine guineas. The plaintiff was the 


Who made it 


ere, auctionger. The horſe was warranted. ſound. He was returned 
— as unſound the day after, by the terms of the ſale the purchaſer 
——_— was to be at liberty to return him, but before the plaintiff had paid 
: 3 has aver the money. The defendant Whitcharch demurred to the 


Coſts upon 5 bill; and both parties bringing actions for the money againſt the 
1 plaintiff, he moved for an injunction. The late Lord Chancellor 
8 being of opinion, that the action brought by Meſner againſt Al. 
ridge would try the merits, made an order upon: that motion, that 
the action of Meſner ſhould proceed; that Witchurch ſhould be 
reſtrained from proceeding in his action; and ſhould undertake 
te defence, of the other action for Aldridge. Thar adden el 
hogs in a 'nonſuit. The ic 


len ee . 


rimꝛvoo 3 the plaintiff. mov | that his- roſts "IM 
- out of the fund, which he had paid i into Court, without go- 
ing on with the cauſe; obſerviag, that he was a mere flake 
ige F and ng: 44 ich v. 7 ne (. 


Mr. Stanley and Mr. W. 8 fer the 41 infiled, that 
this, was not an interpleading bill; and the plaintiff was. not a mere 
a. that be ought to have paid over the money imme- 

_ diately, when. the horſe was not. returned at the time ſpecified; 
that he was not nated to apy, coſts ;, and the bill ought to be 
diſmiſſed. | | 


fs CHANncELLorR—Under the ' circumſtances, that have 
taken place, to all ſubſtantial purpoſes, the defendant Whitchurch 
has waived bis demurrer. Both the defendants have waived all 
ohjection, and decided the cauſe by ſubmitting. to that order. 
5 1 T am not ready to admit, that this i is not an interpleading 
5 bill; for I have tried actions more than once; in which. it ap- 
pesred 7, chat the condition to return a horſe by a certain | 
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Lord 


Co DTS or 1 . for . or + ſelling, 6 

cauſing to be felled, or cut down, or marked, or advertiſed for 
Wm or ſold, any of the timber or other trees, or any woods, 
Polls, or ſaplings, not being of a growth fit to be cut down, then 
ſtanding, growing, or being, upon the eſtates in queſtion in the 
ſaid cauſe, and particularly from felling, or cauſing to be felled, 


5 . Lek parts thereof as had been already marked for ſale and fell. 


"== any part thereof; and alſo from committing any wilful 


br malicious waſte, ſpoil, or deſtruction, on the faid eſtates, either 
by pulling down, or. damaging, or permitting to be pulled down, 

or damaged, any of the manſion houſes or other buildings there- 
on, or in any manner 9 until anſwer and NE, order, 
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"= an order, dated the 2 3d 55 Frm upon the ante the for- 


mer order was diſcharged ; ; and it was ordered, that the i injune- 
tion be diſſolved; and that an injunclion be awarded to reſtrain 


the defendant, his ſervants, workmen, and agents, from committing 


202175 Walls. ſpoil, or deſtruction, in the manſion and other houſeg upon 
the eſtates in queſtion; F from cutting down. any timber or 


other trees growing upon the eſtate, which are planted or growing 
there for the protection or ſhelter of the ſeveral manſion houſes 


: 5 belonging to the eftates, or for the ornament of the ſaid houſes; 
or, which grow in lines, walks, viſtas, or otherwiſe for the orna- 


" ment of the ſaid houſes, or of the gardens, parks, or pleaſure 


grounds, thereunto belongiag; ; and allo to reſtrain the defendant, 
his ſervants, tc. from cutting down any timber or other trees, 


except at ſeaſonable times and in a huſbandlike manner; and 


likewiſe from cutting ſaplings and young. trees not fit to be cut 


as and for the purpoſes of timber, except in the ſpring woods, 


YON and from cutting any thing in the ſpring woods but! in 4 buſband- 
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55 0 Pp” the other, for a ſequeſtration againſt the defendant for breach 
5 A of it. The affidavits ſworn on behalf of the. plaintiff ſtated, that 
7 the trees. were cut in an unhuſbandlike manner, when not of 


proper growth; trees, which were planted as well for the pro- 
+» teQion and ſhelter of the manſion · houſe as for the ornament 
CODE 85 - thereof, and improper to be cut, as being a ſhelter, protection and 
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bi ss placed by ber uncles, living in Lincolnſtire, at a board- ward of the | 
ing ſchool at Camberwell kept by three fiſters. In January 1801, _ ne". 


grant CIFe 


hen ſhe was about the age of ſeventeen, Timothy Priefiley, the de "ng 


brother of the governefles, and employed there in the capacity of mas; ul £76 
writing-mafter, being a widower, paid his addreſſes to her; und: eee, 


attend: the 


in February they were married. Ann Lamb being a ward of the 3 4 


Court, a Petition was preſented to the Lord Wer, IRA and 8 | 2nd the Lord 


; : Chancellor 
* r Ae ed the ee, „„ directed 0e 
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E Pa banns, in the preſence of Elizabeth Prieftley, one of oa) Drag 
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neral; ex- 


the liſters of» Timothy Prieftley, and: another perſon. Elizabeth preſſing bis... k 


Opinion, that 


Prigfiley had quitted the partnerſhip with her ſiſters at Chriſtmas cout:iving a 


marria ge 


1800 : but it did not appear, that ſhe had quitted the houſe. The without a ve 
parties heſt Cum ber toe li on the morning the marriage took place; bf benen 


of banns is 


and! it did not appear,  whather the lady had actually refided in cos ſiracy at 


Common 


| Holborn, \ Trmothy Prieftley f ſtated by his affidavit, that he con- Law. 
with the pariſh. clerk of Sk. Andreu * how he could be on 


raps and. the. clerk told. bim, that the marriage, if with the 
confent of the friends of che lady, might be by Heence: if with: 
and. he mult take a lodg: 5 5 
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wal's Vun. 5 This affidavit was in ſome reſpects contradifted by ; 


the clerk. They were. afterwards, again married at the parig 


Church of Lambeib; and the clerk. of that pariſh by bis affidavit 
ON ſtated, that it is not cuſtomary to make any inquiry as to the re. 
5 ſidence of parties applying to be married. The two ſiſters, who 
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The Lord Cu ANCELLOR immedurcly Cain 15 . 


| and obſerved, that this was a very. flagrant caſe, from the firw- 


a : * 


tion of the miſtreſſes of the ſchool, in loco parentis ; and 7  homp. 
en s caſe. (a) being mentioned by Mr. Pemberton, his Lordlkip 


ordered not only Elizabeth Priefiley, but the two miniſters, who | 


He the marria Ot | and the ns to attend. 


tis Cuancetion—l: cannot pe HOY TY my ideas of 
| Jute call upon any of the parties now preſent for. any explana- 
tion. Upon the circumſtances diſcloſed it is juſt to ſay, 1 hold in 
- fo abhorrence the. robbery, that has been committed by this 


man of the fortune of this young lady, that I will not believe 
upon his affidayit the aceount he Sives of what paſſed between 


him and the clerk of St. Andrew's... If ſhe did go" from the 
' ſchool to this reſidenoe, it muſt have been an evaſive reſidence. 


It could not have been more than a week. With reſpect to 


Elizabeib Prieflley, it would not be out of the practice of the 
Court to commit her for the contempt. As to the other liſters, 


5 it is a miſerable explanation of their conduct to ay, only, that 
- did not know of the fact of the marriage. It wWill reſt with 
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3 the neceſſary affidavit for that purpoſe. The wife upon inſpeRion being evidently 
under age, Lord Rgſahs ordered the clergyman to attend; and ſeverely teprimand- 


ed bim; and, having. immediately committed Thowphon,: direfted the Attorney Geberzl 


to indict him. for petjury. He was accordiogly indigied and e. f en 7. 
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wo the FA ani to the ind] ividuals, whom they: e to a 190. 


never making any inquiry a8 to the reſidence of the parties. In N 


he Canes Law, which” binds the clergy of this country (a), „ 4 | 


Laws. NY 
from 1328 to 1603 it is laid” down, that it is highly criminal 0 y tbe Canon 9 l. 
celebrate Marriage without a due publication of banns; which ee. neg: 3 ö 
muſt be interpreted : a publication of banns by perſons having to the clergy, it iſ 


is highly cri= 
che beſt of their power informed themſelves, that they publiſh al 555 ce 


banns between perſons refident in the pariſh; and very heavy hangs mir... 


 penakies are by that hw inflicted upon clergymen celebrating Ine. 
marriage without licence or a due publication of bands. It does - of baons; 


not reſt there; for by the Statute Law it would be very difficult eee. 
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ſuppoſe in- 8 

formation as 

for the clergyman to protect himſelf againſt expreſs penalties by eee 1 

more than one act. Then the marriage act (8) expreſsly pto- . 5 Þ 
vides (c), that no parſon, vicar, miniſter, or curate, ſhall be obliged” that law and 


| the ſtatute ö 1 | 
to publiſh banns between any perſons, unleſs they ſhall ſeven his ap the 


days at leaſt before the time required for the firft publication, de- We 4 4 1 | 

liver to ſuch parſon, £9. a notice in writing of their true chriſtian | — 
ſarnames, and of the houſe or houſes of their re Aire. . 

abodes, within fuck pariſh, Nc. and of the time, during hier 

they have dwelt in ſuch houſe or houſes reſpectively. A fables go 

quent clauſe (% makes it felony in a clergyman to celebrate mar- _— 

riage without licence or eee of banns. 1 do hot mean to 

intimate, that a elergyt | believing, there. was a reſidence, would: 

be guilty within that chufe. But upon the principles of the 

Common Law, as well as the Statute Law, laying/petialties upon 

marriage without licence or a due publication of banns, n 

ſuch a fact ſhould not be within' the meaning of that clauſe, it 

has the character of an offence within the law of this country. 

What other ſenſe can be given to the 1oth ſection of the act; 15 1 

which 100 ung at the perſon rnined, as this girl i is, enacts, that, * . 

after there Has been a marriage 5 fatto with publication of banns, 

no evidence mall be given to diſprove the fact of reſidence i in any 

ſuit, in Which the validity of the marriage comes in een, 

But for all other purpoſes it may y be the ſübject of inquiry; and 

the lay of the country would reach it by a Criminal Information, | 

It is a moe Vifficult queſtion, wherher it can be conſidered a con- 

piracy. From what 1 have ſeen in this Count, alludi n 8 to the 
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2 caſes, 7 in which Lord 7 burke a Lord Rofrlyn ordered the : *t © 
= tendance of the clergymen, I know, that this ſubhject is carried on 
VPith a negligence and carcleflneſs, that draws in gentlemen of 
. good intentions; and 1 feel, that it may be very difficult in thi ' 
Brest town, with all poſſible diligence to execute this duty a, 
y ly as the law ſeems to require, that they ſhould execute 
its but, where a caſe has occurred, in which it is clear, that if 
- By one of the parties had done what: the law required from al 
5 of them, this marriage could not have taken place, L muſt ſay, i 
amounted. to, a criminality, which 1 hope will not occur in fu- 
m_ This. is ſo baſe and wicked: a tranſaction, that treating it 
merely as a contempt; will not ſatisfy the ends of juſtice. Follow- 
__ ing the caſe, in which che marriage was had upon a licence un 
Auly obtained, 1 will have the pojat examined for the *. of 
= the iron whether W a e wichout'a due p publica- 
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Ho. Aunatic conſiderably. There were alſo other debts without. any 
fund to anſwer them. Under theſe eircumſtances the committee 
: agreed with the owner: of the adjoining land to work the coal; 
which the Maſter reported to be for the benefit of the lunatic- 
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upon the loth of July by the agent of an attorney at Liver- 
2 for the purpoſe of ſtriking a docket againſt Marſden and 
 Tonge, of Liverpool, it was found, that ſeven dockets were ſtruck, 
aud ſome Commiſſions iſſued, ain them under various firms; 
bat none of them interferiag with his application, except one 
Adocket; ſtruek 6h the 2 5th of June preceding at the inſtance of 
Layton, merchant in London. No Commiffion bad iſſued upon 


hat docket: but the ſolicitor was ittformed, that the ſolicitor, 
who beſpoke the Commiſſion, miſt , be ſent to, and his anſwer 


received, before the other documents could be received. The 
nent day he was informed, that the former commiſſion would be 
ſealed 3 in "conſequence. of which he withdrew his application. 


On Saturday, the 2 5th of July, the time for opening the former 


Commiſſion expired; and it became ſuperſedeable under the or- 
der (a) of che late Lord Chancellor, dated the 26th of June 17933 
and the petitioner became entitled to a ſuperſedeas and a new 
Commiſion. K petition was preſented; and upon the 27th of 
July an order was made by the Lord Chancellor, that the former 
«Commiſſion ſhould be ſuperſeded; and 100. 187. 2 d. was paid far 
the ſuperſedeas and for a new Commiſſion ; which was directed 


to be ſealed at the next ſeal. Upon the 29th the former commil- 


fron was opened; and Matſden and Tonge were. declared: bank- 


rupt;+ Notice of the adjudication. was given at the Bankrupt 
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muſt be conlidered void. 8 
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do an act of bankroptey = and i ie W viper dere ms an 400 of baok- 
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pris perfoatly- ended; end your Lordſhip will not overſet 
it in a particular inſtancee Upon the ground now taken there 


ever Would be deren to take aut the writ of Super ſedeas: but WA 
that s the-authority, which ſuperſedes the Commiſſion: the order 
iis not the operative act. There are ſeveral other inſtances, be- 
ſides. that, which has been mentioned. In the bankruptcy of 
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Hes. (a), in the bankruptey of Friib (6), and än the bankruptey 95 


of Kirkpatrieb{c), all ſubſequent to the laſt order, this practice 
prevailed.z; and it was beld; that the order is not infringed, if the 
Commiſſion is in proseſs; though, from unavoidable circum- 


ſtances, as in ſome caſes, the abſence: of Commiſſioners, c. the 


adjudication cannot be obtained within the fourteen days. „ 


object of the order was to ꝓrevent Commiſſions being ſealed; that 


are never intended to be opened, in order to prevent others being 
ken out- But chat is very different from this caſe; This Com- 


| miſſion” was intended to be opened, as iſoon us it co 


A meeting of creditors was cal 


F 


Exeter: but that could not be known in London; and a Su 


ſedeas was obtained. Upon 7a: petition to annul that Superſedeas, 


Lord Fi 3 did n it th way ordered: a ee 5 the 
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"oo 3 ts. ot this ale Tri allo him 


. was a fruitleſs attempt to get a deed of truſt; and. this country 


Soli itor as preſent. upon all occaſions. There was a notorious 
ad of bagkr 


ald be. Ia 
— 0 the Commiſſion was ſealed . upon the 19th 
ovember. ; for the purpoſe | 
bl an 8 3 and it was agreed to endeavbur to get a deed 
ol truſt. That delayed the opening of the Commiſſion until the 
ih of Aug following; when the Commiſſion was opened at 


ptey: Marſden and Jonge having notoriouſly ab- 


ſconded at the- time the docket was ſtruek; their creditors being EY 


thereby delayed. That was ground enough for ſtriking a docket: 


but it was neceſſary to find out perſons, who could ſwear to the 
faQ, and to ſend to Lancaſbine for witneſſes. When the Solicitor 
wrote to Lanca/hire, the anſwer was, that they could obtaia no 
information: the. ſervants were all tutored. At laſt the clerk 
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3 The rule of 
© Courts of 


- affidavits 
mall be filed 
” certain 


the diſcuſ- 


BY fion; the 


13 practice of - 
this Court 
otherwiſe; 
and preferred 


JH notwithſtand- 


ig the in- 
3 . 


Lord. Gn e habe a vain of: 4 rte that n 
affidavits thould be filed in à certaih time before the Giſcuffion; 
according to the rule of the Courtb of Law! but in-oppoſiticn to 
that - there has been the uniform practice of this Court; where 

the miſchief has been daily felt, and bochplained bf; without an 


attempt to remedy it; and by my own experience at Common 
Law I am convinced, that though that rule is very convenient 
for the diſpatch of buſineſs, he, who is heard laſt, frequently in. 
troduces a ſtate of tranſactions, HE gbberns the jadgment;" "and 


which, if explained, would ſatisf the Court, that it is made 


ancillary to the ꝓreateſt injuſtiee. We muſt therefore, 1 _ 
R to the inconvenlelee of che a of this 2 80 K 
731 "143 Kii 463 97 90 1008 F; Tg. 


With en 40 nah! firſt. Sousa, upon e this ks» is 


3 preſented,” the effect of the order for ga Superſedeas, I have no 


doubt, that an order for a ſuperſedeas is not a Superſedeas, It is 


a declaratinn of the Court, thats it is fit under the circumſtances, 
dat thi yyit-of-Superſedeas;thould ide. Many -circumftnen 
may ariſe bet wetzu the date of the order and the ſealing of the 


| writ, that would: prevail upon the Court to recall che order; and 


there might be many caſes, in which the Court would think, the 


_ writ- improvidently iſſued; and would ſuperſede it. But with 


regard to the order of 1793. ſuppoſing, there was no practice 
upon i it, it ſays only, that the Commiſſion ſhall be ſuperſedeable: 


but it is not ſuperſeded, till ſome ſtep is taken to produce that 


effect. The perſon applying for the order may calculate, within 


what time he can get the writ. By a regulation, now founded 


upon the. expreſs approbation of the Legiſlature, if he chooſes to 
have the writ- privately. ſealed, there is a larger fee; and be 


5 chooſes for himſelf, whether he will have it möre or leſs ſpeedily. 
He knows, that under the order the Commiſſion being only u- 


perſedeable ſtill remains an operative proceſs, till he does a farther 


act. If by the effect of the order it remains a proceſs, upon which 
a proceeding}. can be had, and proceedings ate had, the ſame as 


would have been, if the writ iſſued 1 in a later ſtage, -where is the 


inconvenience in letting the former Commiſſion ge on? There 


may be many caſes, in which it would be groſs injuſtice to 
conſtrue the order otherwiſe, as if the evidence, upon which the 


Solicitor taking out the Commiſſion thought he was to proceed, 


was 4 Feandelonty, kept back, anti ag application could be made 


1 y 


© wg 10 have the gain of nn _ 286K 
and to cover the frauds of the bankrupt, If therefore the Com- 2 | 
miſſion has got to that extent of efficacy, before it is actually OY 
ſuperſedled, che -progreſs to which it was the object of the order 

of A965 bo ſecure, it is not unwholeſome to ſay, that order has 
been rightly: conſtrued according to the. practice, that has Obtaiued. 
At all evente, if 1 thought the conſtruction of the order wrong, 
I chould got alter the practiee in this inſtance; for it muſt always Ra 
be a rule to uſe the information gained in any particular caſe 
for the purpoſe of 3 the e in e * not to 
2 it in that lane. ny e, e 
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1 to Sigh or 9s; Gu c Aae) $ Contr it is more 
1 to reconcile that with the practice The words are very 
ſtrong; that a docket ſtruck and no Commiſſion iſſued thereon 

mall in no oiſe prevent the iſſuing a Commiſſion by another 
creditor; ſo as the appli tion be not made in leſs than four days 
after the docket ſtruck. But that order was mide in 17743 
upon 'which à practice has obtained, contrary, IT ad mit, to the 
very terms of the order. A to this partiellart caſe, if the” Solicitor. 
had not ſubmitt d to the practice of ſending to the other party, 
T-fhould have be n in a ſituation, in Which I have found my - 
in a Court of Law: a Practice having previtled for a ſeries of 
years-contrary to the terms of an order of the Court, and ſome- a 
times contrary to an Act of Parliament, it is more conſiſtent to OT REL 
ſuppole, ſome ground appeared th former judges, upon. Which it 
might be rendered conſiſtent with the practice; and therefore, f 
that it would be better to correct it in future, not in that particu- Ng 
lar inſtance, - | Upon the queſtion, | whether that order is to be 
altered, or to be acted upon according to its terms, which are at 
variance with the practice, I am not now prepared to deliver a 
deciſive 'opinion ; for this practice baying been ever ſince per- 
mitted to grow. up as expolitory of. the order, if my-opinion was 
different from what it is as to the policy. of the order according to 
its terms, 1 muſt collect, that there 1 is in that prafice teltimony. 
given, that according to the terms it would be an inconvenient 
order. According to the beſt of my judgment at preſent that 
order, if acted upon with the ſtrictneſs i its terms would warrant, 
would open a Het to fraudulent * in bankruptey wider 
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as % 


n the a 5th of: June 9 lilun More: 


An order for 
a Superſedeas 


bas * effect, a " the petitioner upon 
"= till 1 
e em and (S gte Te of Zin 


diem -cafer, merchants, dealers, chapmen, and copartners cui o 
againſt wo trade under the firm of William Marſden and Company. Upon 


partners in 


England, an- the 29th « of 7 uly they, were found and declared bankr upts under 


bother partner 


reſiding that Commiſſion, 144 he debt due 0 the enten Was 2,000 J. 
ö a Another Commiſhon , YA3. 


and 


Where two Chriſtopher, Tonge of 1 8 vw ne Le eee 5 


com miſſions 


3 es taken out as partners with John Anthony Fraſcbe, of the city of Leg born in 
Again the 


. 7 uſcany, and Thomas, Martorelli, of the kingdom. of Naples, mer- 
the Court chants, partners, dealers, and chapmen, trading in England under 


will execute 


a diſcretion, the firm Milliam Marſden and Company. The docket, upon which 


controlling 

atis that Commiſſion iſſued, was ſtruck upon the 29th of Fune upon 
Arbe the | gs of Hordwicke and cavendſo of ee. 18 
which is moſt | A | di 5 
convenient; 


if the objec- The petition Kicker ating, that the latter 8 is un- 


tions to it can 


de removed neceſſary, ahd cannot be ſupported, not only on account of the 


by ſuperſed- 


7 abr por Commilfon, but alſo as being a Commiſſion againſt two of 
e e or partners, prayed, that the latter Commiſſion may be fu- 


by delaying nr LF66̈VVVVV PAT LATER | 
the execution CE RT y SI HO rg een Mo at 15 
of it With a % Fe „ 


Mew to an- PEE: 
other ar- 5 Abe RE: 550 2 
rangement. 


. firſt a ai ſeal n ſtruck; ; and was received At Man- 


ele ind Sta 95 fines, "that the — 
miſſion taken out by tliem was ſealed upon the 1ſt of July, the 
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1862, | 


reſpect to the other creditors to call a meeting ; eſpecially as three- 78 parte 


 fourths in number and ſix-eighths in value of the creditors were at . 3 


een; and on account of a negotiation" for an arrangement 
upon another plan the Commiſſion was not opened until the 18th; 
and then the Commiſſioners withing for farther proof of the act 
of bankruptey by Tonge adjourned to the 25th; when they were 
dedared bankrupts. Upon the 28th ae NO the: adjudication 
"wy _ * beate d in "the Be zette. ER 8 


N 1 
[ 7 ; Af "x 1 7 $4 1 
( 72 2 4 oy % 1 4, 1 1 1 Ft « 7 15 1 WW 4. 


4 a This petition then. 8 FIRE ths ee n 0 


mne bith of Filly, was upon the 27th ordered to be ſuperſeded on 
dhe appllestton of L reefler (a); that upon the 29th that Com- 
miſion was opened; and they were found bankrupt ; ſuggeſting, 
tha ny ee was virtually and effectually ſuperſeded by 
that order The petition farther” ſtated; that" the buſineſs” had 
been hitherto-carried on at Mauch fer under the firm of Mugen 
and Profebe,"and at L. verpoo! under the firm of Marſden and 
Zompany.” At "Mancheſter the creditors were in number 104, 
value of 66,0601.: at Liv##pool 65, in value 90 


and to the v 
aud in other places 18, in value 16, 0 J. The Prayer ef this 
vo rp m_ ide o IE r ee may be fo erſeded. 
In ſupport er b Lene 0 Commis he atndevit a! a nn to 
Mare mn Froſche ſtated, that they carried on buſineſs as mer- 
Liverpool under the firm of Mar/den and Company. 
. expi ed on the iſt of February laſt; and Mary 
den took Tongr in; and from that time the buſineſs. was-carried ' 
on at Liverpool and Mancheſter under the firm of Marſten and 
Company; and the deponent er ce there was no e . 
3 3 was M6 a aa mag EO os 
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The affidavits i in On of oh 1 r petition AG 2 that al 
the four wete partners. Francis Hardawicke ſwore, that Marſden 
informed him, a new partnerſhip was about to take place between 
him, Tonge, Fraſche, and Martorelli ; and that part of the goods 
vere. looked. out by Mart 


or aw 9995 in order that a conſignment of «pod —_— 


- Es parte gs the preceding caſe. 
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relli ; and che deponeat underſtood 
bim to be a principal. William Hardwicke ſwore, that in April 
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The Soleitor Ge 


Layton t Commi) 


wh Ah, Bigge, en 1 ſupport 
„n The caſe of Marlar and Pell (a), and many 
have determined, that a Commiſſion againſt two of four 
partners cannot be ſupported. That principle 4 is recogniſed in 


 *Streatfield.v.-Halliday'(6). The point has never been ruled in 


ſion againſt. the. others could not. be ſup 


tors K L 
a Martorelli. was in this country, 1 the buſineſs, . 
the goods 3. nene ground from his bein 
fact being falſe. A plea in abatement. would hold at law; where 
the courſe is to e the e out of che JuriſdiQion, and then 
W et * _— PEST eee 


the caſe of a partner reſident abroad ;+but-the principle is, that 


5 joint debt from Mar/aen and Tonge ; for it is the joint 


debt of the 


our. Two. of them being out of the kingdom, 
nounts only to Ss; that two of them have not committed an 


at of bankruptcy. There can be no diſtinction in principle from 


that circumſtance. It would be the ſame, if they lived at Liver 
Pool. They ought therefore to haye had two ſeparate Commil- 


ſions. This is often the caſe of great banking houſes. In the 
_ ale of Lane; Frazer and, Naylſton, ao Commiſſion could be taken 
out againſt the laſt, till he had committed an act of bankruptey 


by lying two months in priſon. In Ex parte Henderſon (ej it was 
decided, that one of the partners being an infant, a joint Commiſ- 
dorted. It is a very ſerious 
queſtion, which the petitioner has a right to have tried, whether 
perſons dealing with the world as RY! can defeat their credi- 


y ſetting up 2 ſleeping partner. The affidavits ſtat 


ng abroad fails: the 


"Re" N - 
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Another Dr upon ib hs FOE? Commiſſion is is irregu- 


lar, is, that the docket was ſtruck too ſoon: the four days not 


being complete under Lord Apſiey's order (d). It ought not to 
have been ſtruck before the goth. of June. It. would not have 


been received at the Office, but that from the difference of the 


0 deſcription it was thought, they were different perſons; and the 
| nee of chat 'is 2 ro ROE out Wie other Com- 


8 
Y 


- 6 Allen v. 3 Mich, 25 Geo. 3-1 Go 5 Baek FAD Babs.) 
II) 3 Term Rep. B. R. 779. : (4 Ante, vol. 4. 3 
3 12th February 1774+ 2 Cale s Bank. NOT! See the precediag eiſe. 


. 85 75 miſſion, 
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a8 trading 10 


2 in chentery. 


ae 6d not the notice, to o which under the — of e 1801. : ; 
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ee A, Roy, nad; Me. Watherel, ag wt of MHarco- 
zune Petition In fact the Commiſſion taken out by Hard. vierk. 1 I 
wicke- was Kirſt uſed ; and they never took any ſtep in the other, 1 
till it appeared in the Gamette, that this had been executed. Al- 
molt all the property and creditors are at Mancheſter and Livers | 
There is infinite inconvenience in lying by ſo long after To 

the ee H theſe four perſons: are partners, their. Com. 2 1 , 1 
miſſion: is equally open to objection, being againſt two only; *** 0h 4 
which the other diſcloſes. The principle as to partners 90 ” 
muſt; be admitted: but it never has been decided, that, be- bi TY ns 2 

| ro 00 Commiſſion cannot be e 

orted agai Upon principle ſuch 
2 hould deter 3,-an _ ought, if poflible, to 
be avoided-:-/There-is-no/ inſtance of a plea f in abatement at law 
di this _ Dane v. Walton (a). Every thing can be 
0 Commiſſion, that could be done under a Comm... 
bon in al the partners. Tbe deſeription of theſe geriqus.as: © 1 
partiiers is: mere ſurpluſage; and can have no effect. In Ex hart ww 
Laus Commiſſion had. iſſued - againſt Smith, deſcribing. bim a6 
partner eee, Another Commiſſion iſſued againſt Smith 
dne. An attempt was made to ſuperſede the firſt; 1 
and Lord „ faid, the deſcription, of him as partner with = 
another has no / meaning: but the practice pre evziled before iy - | 2 
time; that in truth it was only a ſeparate Commiſſion: that de- 
8 e any: elle to made: it a welt a, 1555 


1 


* me nk 8 in W 1 
de apple with regard to caſes, in which from the difficulties, 
that may occur, fourteen days and ſometimes. more may be ne- 
ceſſary for opening a Commiſſion: but I am not at preſent diſ. 
poſed to ſay, that in all caſes the Solicitor taking out the Commils". - 
fonibbs:a tight to hold the other creditors at arm's length; not 


propoſing an arrangement, while the parties ſtand merely in the 
relation of debtor and creditor ; but taking out a Commiſſion, 


and Ating 4 it over. 4 . 988 vp his mouth ; and, 
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ue of cv the Conlriifiion: uh all A Aligente, as di. 
reQed by the Great Sealy making: in che means of | bartering for 
ſome other arrangement. . Such a uſe of a Commiſſion, though 
Ir may be expedient in ſome caſes, will be graſaly enotmous in 
maay; and ie an abuſe of the authority of the Great Seal; upon 
wien I ſhould be diſpoſed to ſay, a Commiſſion! ſo conducted 
ſhould tot be executed. The conſequence is, that under a \notion 
Aa nn nkrupt eee 


* od ] N 18 <> 15 
N SE 2 £7 . ; 


Whether, 11 did not t Oct in this vi; that a . 


. might ariſe upon the point; whether” /perſons-living here, and 
—_— *  - g openly as partners, could plead in abatement, that there 
Thatement was a partner abroad, There may be cireumſtances, upon which 


_ a great deal of argument would be neceſſary to convince me, that 
” ſucha plea would do. Suppoſe, they had carried on buſineſs on- 
ty as Maries and Tenge, and the creditor did not know, that 
there was a dormant partner: he would have his option; for he 
is not bound to conſider the dormant partner as his debtor. But 
this buſineſs was carried on under che firm, not of Marſden and 
Tonpr, but of Marſden and Company; and if perſons will deal 
without inquiring, of whom the firm conſiſta, it does not follow 
neceſſarily, that in that caſe a plea in abatement would not do. 
In Lord Chief Juſtice Milies's Report of Criſpe v. Perritt (a) be 
| Kates, chat it was very familiar at that day, notwithſtanding what 
appears in Attynr, for joint creditors to prove under a ſeparate 
N Commiſſion. But the diſcuſſion of this queſtion is not very uſe- 
1 ful in dankruptey ; for if in fact the effects were thoſe: of the 
1 . e eee eee eee 
among them. 
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Tpis is eee to be embarraſſed wich the queſtion upon 
the plea in abatemetit; with reſpect to which che. ꝙueſtion is, not 
open the matter in the Declaration, taken with the plea, but upon 
the Declaration Afelf ; how it would be; IF the fact, that there 
were partners abroad, appeared upon the Declaration; and I re- 
member, when that notion of being an b in ee 
e e Hall. FFV 
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| Gale) m Chancery. 


ab Lam fill of the ſame opinion; The next queſtion. is, inde- 
pendent of the effect of tha 
Commiſſion upon the 2 5th of July under the cireumſtanees pre- 

clude what was done under the former Commiſſion? Whatever 
may be:the/inconvenience-upon- the form, I hould'be obliged to 


be a upon the Superſedeas I have already rat ; 4 


order, does the proe@Uing in this bs 


E parte 


- 5 


5 


ay, i dees maty upon the prineiple I fiated the other day; th 


che practies cannot be reformed in che preſent inſtance; though r 


may be ſit to reform it in future. The practice of the Office is, 


that if a docket is ſtruck under one deſeriptlon, and another oY | 


plication. comes with another deſcription, the latter is received; 


as, though it is againſt che ſame perſon, that eaunot be known”: 1 


otherwiſe notice would be ſent to the other party, according to 


che practice in the Office. Theſe j jarring proceedings ariſe out of 5 1 : 


3 the accidental circumſtance of the different deſcription in the ſe- 
cond docket" which' leading to this embarraſſment muſt therefore 


| prejudice him) he has given à different deſcription, though by 
acid“ 1 therefire his caſe is to be determined upon the 


3 Ray oy: 


ir miſſions, and "thee 
the other may be made good, 


out à Commiſſion, yet, if there are £wo ( d 
Court ſees that by ſuperſeding 


WY RR 


jections to the other would thereby be removed. There is there® 


fore no doubt of the authority of the Court to overturn the Lon 
don Commiſſion, if it ſhould think fit to do ſo. But I do not 8 
how the Lancaſhire Commiſſion could ſtand, if I ſhould overturn 
che ether. That is founded upon the debt of perſons, who have 


erroneouſly repreſented themſelves to be creditors of the four (5). 5 5 
the ie ereditor of the three, the ſame objection ariſes; and! it is 


imp offible to ſupport his Commiſſion :' at leaſt it is ſo doubtful, 


that if I can ſupport the other, I would not put it in peril by = 


perſeding that and leaving this. It is very material, if the perſon : 
enen een * n in ee 28 it is ih MINT to 


4a Bus PR ates ths ths th 64:4. 


(5) The fa& proved to be. chat en was vot a » partner: ; vnd it was not t diſcovered 
a the 9 5 15 e 
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fing both Commiſſions proper as to the 
nuſt be deeided with the firſt Com 
miſſion,” But if that is ſo, notwithſtanding a clear right to take 


and Will anſwer the purpoſe of achrgntciite 'to the ereditors 364. 5 
the bankrupt himſelf, the Court will ſuperſede the one, if the "0b ; 
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| te i 5 Caſes in chanter 3 
| Aber. diſcriminate this bt the 2s of partners, Where one * an lite. 


"Re puts et lunatic z in which caſes it is clear, you" cannot have a joint 
Iron. Commiſſion agaiaft the others: but ſeparate: Commiſſions muſt be 


Rx pa 
Hon . taken out. I do not ſee the convenience :of ſaying; the affairs of 


_ the three ſhall. be arranged under a joint Commiſſion againſt two 


Partoer is an Naher than under ſeparate Commiſſious: the proceſs under ſuch a 


infant, or 

lunatic, there joint Commiſſion no more attaching upon the effects of the three 
can 2 

ee than under a ſeparate Commiſſion. + But there is a fundamental 


- miſſion of 


. asker Objection in the petitioning” creditor's debt; for the reaſouing in 
Hp obey Criſpe v. Perritt, as reported by Lord: Chief Juſtice Miller, went 


-—=p com- upon this; that a Com miſſion of bankruptey is an action and exe- 
mons 


mul be cution in the firſt inſtange : but it muſt be according to the na- 
1 iſs of the cons ; and the execution is the ſeveral fruit of the 
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: Eben 0 hs ation. 1 this can be reformed, I feel 
no inglination for that: nor would it be deſired, if the creditors 
of the three are to run away with all the effects. In that caſe it 
would not be worth While to a dae of this petition. If 
MM under theſe circumſtances. I cannot ſupport. che Lancaſhire Com- 
7 miſſion, I. am relieved from the eee of the comparative 
number of creditors in one part of the country and another; and 
therefore do not ſtate, what weight I:ſhould give to thoſe circum- 

L ſtances, farther than, as a general propoſition, that they do not 
make much impreſſion on my mind. Upon the affidavits I am 
not ſatisfied, that there ever was ſuch a partnerſhip as that of the 
two alone. It was preſſed, that Layton. has a right to try, whether 

the two are not to be conſidered with reſpe& to his debt as the 

a only partners. If I was ſatisfied, that in fact the effects belong to 

che three, I am not ſure, that I ſhould permit a Commiſſion to 

; _ hand, merely, to determine chat point of law, which would not 
| attach upon the adminiſtration af the. effects. The n 
therefore n muſt inform himſelf of that HG: 
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After ſome inquiry from the Solicitor the petition Ex parte 
Hardivicbe was diſmiſſed; and cg order was UNE ee to 
5 * e on _ other 1 | 
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* Ab Surf R 200 n vibe, Auer 10 nerſhip'at 
K iucburch in Shropjhire, were from the eommeficement of 
tte eſtabliſhment of a Friendly Society in the habit of receiving 
| from the Stewards the mo! otiey'of the Society, whenever it amounted 
46% lo, which they conſidere 
| giving their promiſory notes from time to time carrying intereſt. 
Watſon died; and Smith became bankrupt in 1795. At the time 
Sk his bankruptey he was indebted to the ſtewards of the Soelety 
to the amount of 145 l. upon his promifory notes, payable on one 
month's notice; which ſum was compoſed of principal and in- 
tereſt due on ſeveral promiſory notes of Wasſon and Shuiib. No 
youn had been appointed treaſurer of the-Sodiety.. 
ae e wet . „ ns [ N vt MY 
rde fut of theſe petitions "EN ſent dy eta and 
Society under the Act (e) for the encouragement of Friendly 80 
Cieties, to have the _ due from the bankrupt paid by the 
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Mo Mr. . Pinkie © in . of 15 bodies Tbench ne? 15 no PRE 
pointment of the bankrupt as treaſurer in the books of the Society, 
he was in the habit of receiving the money of the Society from 
time to time; in which caſe your Lordſhip has held, that a perſon 

receiving the money from time to time is in the nature of 2, trea- 
ſwrer ;; and it is not neceſſary under the Act, that he ſho 
P e That 3 is the only ingredeps Rs in M. e 


te. Fibo for the 1 is not 'pretendgd. FOR this 
bankrupt was either truſtee or treaſurer, or, that he held any 


office,” He. was an attorney in the neighbourhood; in whoſe 
hands the Rewards from time to time placed. the money of the 
Shep; for which he gave them ſeguriry., A priar clauſe (4) in this | 


a © Beal 43 Geo. 5. 54. The clause (leck. 70.) is flared ance, 99. e 
. Society 27 1 EC 
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worth placing out” at intereſt; 
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A perſon, in 
the habit of 


_ receiving the 


money of a 


Friendly So- 


ciety, having 
no treaſurer 
appointed, 
upon notes 


carrying in- PN 


tereſt, pay- 
able a month 
afterdemand, 
is not an 
officer of the 


Society, ſo as 


to entitle 
them to a 
preference 
under the 
pray 
Geo. 3. 
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AQ . tis treaſurers or truſtees to place out the money 
on private or government ſecurities. «. The clauſe, upon which 
2 this petition is preſented, is expreſsly confined to money received 
Cononn, by virtue of his office ; and the intention clearly was, that only 
EST debts. due by officers of the Society ſhould be * not 

0 m people by Es nn a 4 


2 Gb rH N I" * ” $i.” . ' / 4 4 > $. 2 * 4 4 . * * « * 
i 5 4 $or | 5% 3 +; | | : 
as, þ 4, „ « N 1 2 N N \* 
*y L 4 * * 
* * 3 n 7 * f 343 4147 1 +7 £4 N 


05 "x > 5 Cooke 4 Curie) aid, in 1. the caſe allud ed to ther "FR 


RS HE Ye. I | 
$0 rh chitin not formally. en wean or e was in fact exe- 
13 2 N 7 0 6 4 7 © EAI IT $ wet 0 by IF " 
? F LN 1 * N ory 7 * pe oP 13 2 7 . 12 * 2 % 1 
: 5 "$4. $7 VI 4% 7 


| ol FOO a W880 of i it; ith take it 


Ws bo 250 Dc Fs 5 1 determined upon his being in fact treaſurer. He bad been 


ſoo, I think; from the commencement. of the — 8 ook the * 


cane * But Wan is no more thas the caſe 8 8 an banker. 
35 wo . n * E 22508 9 2 ft 12 145 1 534 r fk 6 5 12 TT, > 
"© 0D x Mr. Debye in This is is not one 208, but a n babi, 


by on when any money was received, of paying it to theſe perſons; 


1 ans apr has amounted to this ſum of 145 l. a note was given.” 0 
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Lord et was not a dep of money, and one 


| B note given: but it is admitted, that it was regularly paid to them 


upon intereſt ; they giving their notes. Tn order to make inte- 


5 reſt of the money, they paid it to an attorney of irre ; 


. intereſt notes W it. 1 W ien, _ 
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"qo this Judgment the We was | wade calle, that the 


q 1 - affignees ſhould pay to the Stewards of the Society the ſum of 


1451. The' other petition was afterwards preſented ; praying, 
that the order * be diſcharged. That Petition came be before 


| Mr. nag and. Mr." Fin in "ſupport of the petition— 
20 The words of the Act are very plain. In the matter of Spendlow (a), 
-a'caſe, upon which this order was made, the party was appointed . 
treaſurer. L Another caſe, Ex harte A 00 cerialnly i is ow” 
: @) ME December 178. | 1 0% 6ib June 156. 
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e e "Tve obfeddion was ite this. me party was: not 
8 appointed treaſurer ; but the Society had lent the money to him 


_ at intereſt,” The Lord' Chancellor faid, there being no other trea- 


| furer, His having the money in his hands was equivalent. But . 0. 
dhe particular cireumſtatces of that caſe do not appear. This 
| bankrupt upon the affidavits in tuppore of the "Or 1 8 N 


not Lorne be confidered n 
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Lord r. qieltivn a 5 5 1 d; e 

| whether the bankrupt was or was not the'treaſurer of this Society, _ 
If he was not, it is clear, the Society had not againſt individuals, 3 
With whom their officers choſe to deal, the exteuſſve remediees 
given by this Act againſt perſons holding offices under them. 1 1 

do not recolleQ enough of the caſes cited to be able to late che . 


particular Eircuthſtances : but I apprehend from the order in 


Ee parte Aſtroith, and what is now ſtated, thoſe deciſions 5 
upon this, 46 a. fact proved to the ſatisfaction of the Court, that 
they were to be conſidered as treaſurers; that they were in fact 


treaſurers ; and in the order Ex parte 4ſeroith there is am allega- 
don, that the bankrupt entered into the Society as an honorary 


member; ſerved the office of preſident; and accepted that of tre- 


ſurer, under what circumſtances does not appear. No particular 


mode of election is pointed out by the Act: but he is in fact to be 
elected; and you muſt collect from the circumſtances, whether 


be is conſtituted treaſurer or other officer. Suppoſe, the Steward 
| had diſtributed the money among all the bankers of this city; 


taking notes, payable at a month's notice with intereſt: no doubt | 
the Legiſlature did not mean, that there ſhould be 1500 treaſurers; 


and yet the fame argument would prove them all ſo. This is 
a therefore not a queſtion of law; but, whether under the circum- 


ſtances: of putting the money into the hands of the bankrupt, pay- 

able hy a note at a month with intereſt, he is to be conlidered 
teaſurer; where there is no other. Upon my view of the Act it 
does not occur to me, that . bankrupt either received or re- 
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chat every one receiving the —_— jim" Fe reafurery, if no 


gie their bills, and defend their ſuits, in his name. He muſt 
| therefore be a perſon eleQed, and accepting the office; and it is 
tod much to ſay, a per ſon, to whom their money is Jent upon this 
ſort of ſecarity, is 1% fatto to become the treaſurer by the fact of 


A preceding elauſe (a), of the; 
truſtee; who, laid out 1 
lature eonfites;the, ſpecial remedy to the caſe o 


cChargetb upon them duties and truſts 7” for the: 
ſpecial and;extenſive. remedy. does not give it to Thoſe, to whom 


perſon ſtood to the Avic was formed by a ſekurity, in which 
they expreſsly ſtipulate, that he {hall not pay over the money 


him in an office, the, perſon exerciſing which the Legiſlature has 
Gi ſhall pay it over on demand; upon whom therefore the So- 
clety might contrary; to the Ripulation of the note call to have it 

paid over at a moment's notire ? Obſerve the conſequence in 


property, or , if perſons ſhould wirhhold money, which they had 
à right to demand, the Society would under: this conſtruction of 


b by the Act upon the N üg 


bightly decided, if the Lord Chancellor collected, that the parties 
had n nem elected into it, it does Nob upper 
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ld this money by virtne of a office. z,; ors 8 eircum- 
face of this loan, payable at ;a month with intereſt, will make 
him a treaſurer, merely becauſe no other treaſurer was appoigted; 
or that you ſhall imply upon the mere receipt of the money 
with ſuch. ſecurity, that he is a weakahee ah lelfolated, or 
with the apprpbation: of dhe Roel ogth ; 


other was elected. The treaſurer is to be the creature of election. 


r clearly contemplated this | 
ca e. Under that clanſe if th 70 


de Mis a repſurer,, dt, it not, a 
angy, upon priyate ſecurity of this ſort, the 
perſons would have the money in their Randes but the Legiſo 
-thole, who have 
it, not as debtors merely, but in-that charaQer, and alſo as having 


glaule giving this 


the officers of; the: Society have lent the, money ;7 but ſtops ſhort. 
"The; $th ſeQion; is alſo material, „Af the Felation, in M hich this 


upon demand, can the intention af the tranſiction be to place 


another reſpect. If benevolent perſons ſhnuld give theſe Societies 


the Act be enabled to call upon this perſon a8 treaſurer; and would 


that loan, liable to the duties, ieee . e 
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1 me, that it ever was the intention to conſtitute in this perſon. eie 
the character of treaſurer; and it is impoſſible to argue it fo Fe 
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enlarge or 
examination. On the laſt 1 . 


2 


1 


day, the 2 5th of April, the | let dag not being finiſhed, the r 
meeting was at his requeſt; adjqurned to the 21ſt of May. On fiſh his, | 


e 20th he attended the aſſignees at Briftol; and. returned to eee 


but the order 
would not 
diſcharge a 
oſecution 
r the 


able to find any he did not attend again; 
a ſtate of mental derange ment from the 
he would be committed. The 
_ threatened him. The petition alſo 


not let his clerk attend vich bim. "RW 1 1 
1 8 1 | a = ; 
e beuten was, that a | 
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1 The Lord Cu ANCELLOR pet the 1 3 KY 5 that this. 
order would not diſcharge him a A. ee for felony: 
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ende between this and the other bequeſts is, that. in the other 
3 the expreſſion i is a convenient ſum: in this a Tpecific ſum is men- 
tioned: but it ic device opbtr the! holes the teſfator did not 
mean 10 convert the anhuit) at agi im perigd-into a legacy of 2 
= 1 pPʒfeceidte dum; but intended, "that it:ſhouldcontinue; as annuity 
=: during the ves of the legatecs ; ald the ſurvivor of them ſhould 
receive che whole! intereſt; ane „till / there is a. ſurdivor, all ithe 
e receive the whole anr e eo roo Sent 
def ren 1005 ö Fo e ee r 
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; "T.NDER-2 decree for the e alin Ghorles, Milly purchaſed 
en e for a aol. 'Thomar Ellis pbraings, an orger..to open. the 
dings bis biddings upon the uſual terme,, paying the coſts, and making a.de-. 
OCcanon 

reſaleats poſit of 3000. po > the. reſale. Milli was again declared the ben 
+" 8 purchaſer for 3, 200 J. A motion was made by Elli, that the de- 
Ml che poſit of 500 /. might be repaid to him, and, on the ground of the 
purchaſer, is benefit to the eſtate · frot his bidding, that he might be allowed | 
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Mr. Stratford for rheporiienonguled Fi the' money EE) Us 


as to the: coſts on the ground that this was a, ſpeculation, Which 
N opened the biddings for the benefit of bicſelf. not 
of the eſtate; and; the en that dente dot entitle 
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1 made! in October 1 796, to grant a leaſe for twenty-one years. of | 
= miſes in Wales, to the plaintiff, with the uſual and cuſtomary. 
copenants of the neighbourhood, : and an ing1 junction to reſtrain the 


cific per- 
ee of 
'a parol 
agree ment to 
grant a farm 


1117 leaſe with - 2 
; defendant, from bringing an <jeAment:, the plaintiff haying, taken A 242 
. 5 4 omary 3 
| poſſeſhon | under the 0 On che anſwer 9 in th 14 ' covenants of 
5b 2550 rae od fol 4 the neigh · 
defeddant 0 tained an order iſſo le the ein a Ls 
R ©; REF. N S148 5 18 = 75 90155 CROP 14-7 241 1 .. 
cauſe. Tels ned 36598 dk 2 ane: 3 2055 lt Ut; tte: vant 11 fur 53 o 
„ | 3 prevent an 
_— 2 ES . f Api. f 15 "Joi; 1211? ejeQment;s * 
"Ti nda 18 the plaintiff 
6x oo | JL Mt anſwer ſtated, , A he never..meant * e taken 
promiſed. to grant, a, leaſe without a covenant to prevent aſſigning 3 7215 
N at 
without, licence... He. does not believe, the plaintiff laid gut any — ſtat. 


ag the in- 
olvency of 


1 money f farther than a tenant would be obliged..to. da for raiſing 


 eroPhs and whic b muſt have been kepaid. he Plaine e epic 5 
on 

10 vile, extrayagant, waſte upon the premiſes; permitting them, 42 breaches of 

come the a gree- 


to become impoveriſhed. for want of e 
manure; having ſold all the hay and corn; and having during — 


his occupation, without conſent, - cut. timber, grubbed up, hedges, the mie of 
and laid fields, before ſeparated, together, and. Aaken down, out- the injune. | 
houſes, and fold the; lead... About Michagings £7 99 he ſold olf ug ona 
his, cattle and ſtock; diſcharged is a Pug 


ſervants; ind left nothing to give iy 


upon the. premiſes. | 13 was, arreſted for 128/.,. Arrears of rent judgment in 1 


ejectmept, 
due at Lady Day 18003 ; and. the. defendant from compalſion . i- e, 
berated him upon giving a promiſory i note for part; upon which, ; down the 


1 * cauſe for 


note be was "ona: arraied 5- and. be afterwards. GOP che, next term, | 
= * pPauayiog the 
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: 5 RM der dated, that, the defendant neglegted, to. ſem , ning on « 
Covenant not 


batley from inability to buy. ſeed ;/ that great part of the cattle i in e aflge, 


that is the 


dhe farm yard. was not his own, that he has ſet the premiſes ;...cavjea _ 
and. a few months ago he left his reſidence 5 and } 18 gone, with, his Ph or! ont 
family to reſide at Liverpool ; trying to get! into, ſome fort of bu-. 0 neigh- 
ſigeſs ; * and i is ſupported i in the litigation by his brother; and that wh | 


the premiſes are going to decay. The anſwer farther 1 
the 2 8 * a the * is in jofolvent.. ciccum- 
9 9 ſtancet; 
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5 dee entere Ky 2 4 0 in purlüance us it 1 nd, dep denden 

1 60 ae ac es of eopenant, if the cqule was, e at hearing, . there 

8 IT, vo Güld be 9090 cul ulty in decreeing a ſpe: ecific performance. With 


eine . out does, after the doubt N by your Lordſhip-1 upon 
we 310/345; 


anne that point (a), that the mere admiſſion of the agreement by the 
bs pa os aufe tales the'cafe out of the ſtatute (5). this cats is clearly c out 


a bi ain 


een . BN tlie apreetiletit being part- performed by ati poſſeſſion ; 


b- 8 teh 15 Hot . \eqtiy6cat ' ad... The queſtion ng "whether 
F,, ER.” 
ee, all lite upon evidence, 5 Fo in! ans . 0 beney pe 
r lg noche de e is ae ſs wt che evvcnant, a 
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1 "With reſpeck to the es of cod veniam at; "Rated by t the er. 
UP 5 . che tai * füt geen; "though it is generally intimated, that 
"ot de they took © Place FPrtor to 1799 "Ui id then they were afterwards 
5 C 5 e waived; for the infwer ft es, thar the plaimiff”* Tas Afrefted for 
e reh Aue it Lady Day 1800. IE tlie defendant ine, that 
NT, 1575 thefe Acts nad been comtuitted, . Walved them by 7 of rent, 4 
| Wh * he caradt* afterwards fay, they were a forfeiture j in by ol 7 The 
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8 be ichbncton ought to be Uiflotved. © "This is entirely | = 4 
1 1 the found diſaretion of che Court. Ik u upon the anſwer, w which 
er - muſt be taken to be true, "the Court finds, that continuing the Y 


ee; -- refiant in polſeflion will ruin the eſtate, and that he is quite ib. 
E 25 competent to perform the covenants, under the | | eircumſtances, 2 
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of a parol agreement is ſufficient without ſomething elſe; as 
money laid out. The conteſt is not merely, whether there i is to 

be a covenant not to aſſign. With reſpect to that the later deci- 
ſions in the Exchequer and before Lord Roſlyn in oppoſition to 

N Henderſon v. Hoy (a), before Lord Thurlow, are, that ſuch a cove- 
nant is a uſual” covenant : ' Folkingham v. Croft (50. The defendant 
ſwears, he never intended or promiſed to grant a leaſe without 
| ſuch a covenant. Though i it is admitted, that the defendant took 
_ poſſeſſion under an agreement for a leaſe for twenty-one years, if any 
circumſtance happens, that tenders him incapable of fulfilling bis 


15 has nerer n determined, that the mere Fanz in purſuance | 


1801. 


Connie ; » 
Boarnwan'” 3 
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Morrvn,. WE 


part of the contract, or, that would be a ſufficient ground for au , 


ejectment, the other party cannot be compelled to grant a leaſe. 


In Willingham v. Safer (c) it was held upon great confideration, 
that if'a man after entering into a contract of this nature com- 


mitted a felony, or became manifeſtly inſolvent, the Court would 
not enforce the contract; and that i is a very ſound determination. 


The ſame doArine was held 1 in Brooke v. Hewitt (d). In grant 


ing a term for ſo long a time the Court wil Il, at 1 knkitee of found. 

diſcretion, ſee, whether the tenant is in a ſituation to perform bis ‚ 
engagements. Granting a leaſe or continuing” the plaintiff in 

poſſeſſion of the premiſes under the circumſtances diſcloſed by Fo 


the anſwer will produce irreparable 1 injury. On the other hand 


bow can he be injured by changing the poſſeſſion : neither be 


nor bis family being i in the actual occupation? He has abandoned 
the poſſeſſion ; ; and underlet ; 3 which with, notice of the Uiſpute as a5 
to, the .coyenant he ought. not to have done: but it Was from 
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mere neceſſity... Several other circumſtances thew. 
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hat purpoſe is the poſſeſſion to be continued except to give. bim 


of totally diſmantling the premiſes? The incon- | 
d not be near 0 Derbtad, if, the poſſeſſion being, 5 
erformance Howe be * 
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cowplete f in- 45 
folyency... Will the Court give ſuch a tenant to any man? ? Enough 
appears. 40 thew,. that the bill muſt be diſmiſſed ; and if ſo, for | 
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A 190 l., Me: Romilly 3 in reply-—The 8 nom is as to n 
4 =. the plaintiff in poſſeſſion. In Willingham v. Johce n. notwithſtand 
B Moores: ing the facts, that were tated, Lord Reſihm continued the i injunc- 
tion. The defendant knew, the plaintiff had been a trader at 
Mancbeſſer, and had become a bankrupt; which is no reaſon, 
=  — The fats ſtated hy the anſwer are inconliſtent.;. and the Court 
= eaxinot ſay, the plaimilf is incapable of diſproving it. In many 
caſes mere poſſeſſion in purſuance of the agreement has been held 
= <7 Ancient, Wille. x. Stradling (a). No ejectment has been yet 
E - throught Though changing the poſſeſſion will not be an injury per- 
= ſonally to the plaintiff, it will to the e who wil hate 
* e ien hy pink. . 


| 1 Cnanc ane e _ to oh the "IK 5 in 

| fg diſpenſed with the ſtatute, makes it very difficult to be ſure 

of, deciding. correctly upon theſe motions for injunctions; for! it 

is exceedingly difficult i in this ſtage of the cauſe to colle&, what 

| of neceſſity the Court. will do, when. the proofs come before it; 

; giving que. attention 10 the deciſions,* that have been made in 

equity upon the ſtatus. It ĩs clear upon the plaintiff's ſtatement, 

that the leaſe 1 muſt. have be een in the nature of a huſbandry leaſe ; f 

under. which the land was to be fairly dealt with. He does not 

bring forward a diſpute upon that : but. he lays, that under this 
agreement h he was to b be at liberty to aſſign; and that in purſuance 

af the A ag well entered! into poſſeſſion. The defendant ſtates 

a perfect different agreement ; . that the tenant was not to be at 

1 5 to, aſkign ; 5 that the agreement was for a leaſe for twenty 

- one Years, v with the uſual and. cuſtomary covenants of the neigh- 
bourhogd ; ; and he contends, chat a covenant not to afſgn, and, 1 
1 apprebend, he means _underletting allo, is a uſual and cuſtomary 
| anſwer ad. covenant of the neighbourhood. It is Laid, that If the defendant 
3 * admits, that poſſeſſion: was taken in purſuance | of the agreement, 
1 | . that "takes 1 it out of the ſtatute. That it may habe that effect in 
„ caſes, where it appears, what the agreement Was, may be elear: 


caſe out of 


1 but non conflat, that it has, where that does not 2 1 Abe 
i rau % W 8 1 
it is dot fame time unqueſtionably the Court has gone a gre ; 


clear, wh 
— that. In a caſe, that came from Malton in 1 orkſhire, poſſelon 


E 0 Sore BR having been delivered i in purſuance of a parol agreement, and a 


Ae. 


Ide Court diſpute * upon the terms of the een Lord Thurlow 
0 endeavours 1 

. to colle&, {5b 1 VER. 92 5 . ai (a) An t, vol. g. k py CO DA + 5 1 8 15 
ehe „ . 379 BE I 

RR  -- e 8 1 dhoughe 


—— 


. * 
f EW" 
2 * ä . 
— 0 7 Fan [ "x ri p LN „ * * n 
* F N - 
gl N * W 2 9 « ws 
ok 7 w x] * * . 1 Wk 4 * . A 
R wy 4 N 2 4 
* 1 LY "ot, yn. 3 
5 \& #5 * Wy * 7 - ** 
8 Ly wy n . q g > 5 
2 H WW, : f 
WA — N y AI 
e * [| £ q 
= tr. e, * 2 
” Yo! 7" : * 
N 4 
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J — des be 
poſſeſſion being delivered to// inquire, what the agreement was. 
Tos difficulty there was in aſcertaining that. The Maſter de- 


Roſehyn upon farther directions; who certainly, ſeemed to think, 


a compromiſe; or refuſed to go on . 28 . when ak 


cided; as well as he could; and then the cauſe came before. Lord 


Lord Thurlow had gone a great way; and either drove them to 


- 
: . oy 
: 4 A \ Fug 
— 6 1 y *33 
: + 
» ix 
. Cy 2 
1 4 , c 3 
* 
* * 
* F 
9 4 #4 a, . 
7 4. 
*/ / TEN »& 
e * 4 
4 4 F Fo 4 
: * 
* 5 
; df 1 
f ; me 
. ? 
1 * +4 


Fl A 
& } 4 
N. Fr 
we * "rv _ lt 24 
; x . * Wl 4 
: : + 


„ 
Moer ru. 


£ c * . 
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evidence; for a parol agreement with liberty to aſſign is perfectly 


ability ef 1 


different from the agreement admitted by the defendant; which . 55 


is an agreement under the covenants for rage rns and en- 
joyment, Which the uſage of tha 
into ſuch a leaſe 1 and when the defendant n that in pur- 


ſzance of the agreement, meaning that in his anſwer, poſſeſſion 
es taken, he does not admit, that it was taken in purſuance of 
the agreement ſtated by the bill : nor do I Know, that the plan- 
tiff has tendered a caſe, upon which, attending ta what is denied 


neighbourhood would infuſe 


by the anſwer, conſiftently with the proviſions of the ſtatute it is 


competent to introduce the proofb : but it is not inconfiſtent, hat, 
if the Court has che means of finding out the cuſtomary, cove · 


way not prohibit underletting. Perhaps, if it was rer integra, the 
ſoumileſt rule would be, chat, if the party leaves it ſo uncertain, 


tha ve referred: to- Upon the nature of the agreement 
therefore it i impoſſible in this ſtag 
 injunfion. | Williams: v. Cheney does 


not amount ta much; for 


if it had been an abſo 


But I do not go upon the 


of inquity a as to the uſual and cuſtomary covenants. of the neigh= . 
| bourhood: Upon the other! part of the caſe, taking the agtee- ö 


wert to be ſuchl as the plaintiff fays it is, and Ioking tc to the de- 
. s account of the 9 8 „ — „ alſo, that 7 


rants, bey may not prohibit aſſigning; and if they do, that they 


the agreement is not taken out of the ſtatute ſufficiently to admit 
of being n: but in all the cafes in equity the Court has at 
endeavoured 10 eallect, if they could, what were che terms 


e af the cauſe to diſſolve 5 


adwerting to the. terms of the contract the Maſter af the-Rells 
fd, it was only an agreement, that if the pattycauld grant a 
leaſe; he would; and he does n not ſay, what he would have done, 


point as to aſſigning c or underletting ; ; which myſt be the  ſubje& ; 
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Cates in Sener 1 
his eonduct is now only to be collefted from 3 certainly 
in this ſtage I do not think it right to diſſolve the injunction. 
On the other hand the anſwer muſt be taken to be true upon this 
application; particularly regarding the conſequence of changing 
the poſſeſſion ; and looking accurately to the miſchief the defend- 
ant may ſuſtain from not changing it. The article having pro- 


vided, that the eſtate ſhould be poſſeſſed in a huſbandlike man. 


ner, under covenants calculated to give it its proper value during 
the whole leaſe, if after five years, from 1796 to 1801, the tenant 
has fo miſuſed the land, that it may be difficult to recover the 
value it would have had, if properly poſſeſſed, during the re- 
- mainder of the term, it would be extraordinary to ſay, it is fit to 
give the tenant the execution of the contract, merely to give him 
the chance of trying to reſtore it; and if he has plainly violated 


„it will be very difficult to perſuade me at the end of 


Ng five; years to grant him a leaſe, the covenants of which it is de- 
monſtrable he would have broken, if it had been granted to him 


before. do not think, the waiver by receipt of the rent prevents 


the defendant from deſiring the Court not to put him in the 


power of ſuch a tenant hereafter.” Without going through all the 


circumſtances, which? are [certainly very ſtrongly tated in the 


_ anſwer, it is impoſſible not to ſay, this is not a very favourable 


| aſe for the tenant prima farie. I do not ſay; he is to be bound 


by the anſwer: but it is wholeſome: to take care not to uphold 
_ the. injunQion but upon terms, which will ſecure to the defendant 
the whole: benefit he could have, if the injunction was not ſuſ- 
tained. An ejectment has not been brought. The Grand Seſ- 


will not be till Zafer. If therefore he will undertake to | 


| give judgrend e e re putting he defendznt to 


A nent Tesa, then if 5 bill ſhall be diſmiſſed, - poſſeſſion 


, and ſet down the cauſe for 


will be given without Tune Fu n 40 the > bill Kould be by ſtood, 
10 exec . "ſhall idue. * FFF 105 
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"Liberty. was e to 3 0 bill by, ating 3 an g offer by . 
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y to the Court RY the dic of any A", 
ani „ 
e tk 8 W 7 WRAP j 
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r. 107. A year fir maintenance and education. In this caſe ther 
| INE: has been no extravagance. The ſum of 241 l. allowed for one 
5 e. of the children was the amount of the fee upon placing him with 
1 a ſurgeon, and the other expences incident to that ſituation. The 
g nn Child, for whom gol. only was allowed, died an infant; and the 
a e | pn cla her he's bone of lth e. 
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= * Maſter" chere is no reaſon to apprehend' great waſte or negligence; ; 
5 and With weut' be mere ſolid reaſon for complaint, if he had 
kept them in that ſituation, in which they muſt have been, if 

LO hi maintained upon the ititereſt of their fortune only.” "But my im- 

oy pteſſion is, thut the rule has been never to permit” m_ of their 

wy own authority t to break in upon the capital. Jam not aware, 
Abe Court that the Gurt hab ever fanctioned that conduct ti: truſtee. It 
Mos y rarely very rarely has occurred, that the Court itſelf has broke in upon 
in upon the the . for the mere purpoſe of maintenance; though fre- 
5 7 quently for the p r] ſe af pitting the child 'out in life: dut as to 
| tenance, nere mhaimtenatice, f doubt it, even upon a petition preſented. lt 
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_— 10 4 great Mlefbrtüne, if che capital is ſo [mall as not to leave a f 

Advance- r mas wal education: : but what can the Gour 
ment. | lems Tim i, i PR: he og 

| 86d 9 IU . e 19 . 

2 La FOLEY 512 2 N 5 21 © 26 | 5 MW ; 4 #0 * 3 | 

l 0 impoſſible b dien a truſtee in en in e ele 

= | There are no particular circumſtances f in this inſtance mpegs the 

I . . be Hide or 'the othe 1. „Ati is not thewn, that there-were expefia- 

EG: Bons of fortune, which mücke it nece ry to provide a a ſuitable 


* l. Te apitel ug t be exhauſted ir in a few years.” On 
220 nee e upon t N 55 part of the 


I | othe Feld n no particular” exttavag 
= pore on appears. 'On the contrary, lag A et is" to 
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; 2 better; that au kacke "ould" "Falter" a hardhip; than that 
: general rule of the Ct urt'f mould be broken through ina point, 
1 41 would endanger the intereſts of all killed. 5 The Rei ort 
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8 a Sie 408 4 polled of Frog 0009; 
* nold, lesſchold, and perſobal eſtates, and having ſurrendered 
che copy hald eſtates. to the uſe of his will, by his will, dated the 
26th of:December-.1796,' and duly executed to paſs real eſtates, 
his dredtions-for. erectiag a monument and ſotne ſmall legacies 
for charitable. purpoſes ang, to ſervants, gave to his dear children 
Hunte aud Elizabeth the ſum of 3, O00 “. a piece, in caſe they at- 
tuin tlie at ſpective ages of twenty-one years: but if eithet 
ſhould dis, before: the! ſhould attain her age of twenty-one years, 
chen he tiirected, chat che e of her ſo dying ſhould go to the 
furvivort-but if both fliould die before tat age, then the whole 
3 e eee n void. He gave to Elizabeth Fromblyn 
1 %ẽõjů * 5 and he debired bis e 6 eto ack} allot 


: 5 4 4 4 : 4 
N 1 1 4 
bf 3 ; « 5 ” 
Wa 18 ** 2 2 ' y F 4 * 3 
170 11 q 7 * f : 75 4. 2 #'S [1 AW £3» ” 505; 2 4 u 
1 #F4 * . 8 
: ” — kt A — x N * 
1 + 


| a ds a uy wWterianc 

Ane e the roms a) profit, mer and dividends; df. 
Thenb after giving ſhinitewfdood't deb 
* enn add ivunry his munen 


br ar — (at in Rnhnerntſinaghovt whichthe 
nad day Pe wer of difpobidion, and not! therein before diſpoſed uf 
andalo-tho' reverſion ia foe of bis real eſtates in the dowiity" oF 
Sue which are in ſettlement, and alſo albland every part ef his 
e bte or What flature or kind ſoever, not thereby before 
Uipoſgd-of, except” vis large diamond +ing,” his books,” matti 
&, Ordwings, ec. ur emp cn 
200 ub — Acetat; W. the « fer cit. nate and 


is esse rel and perſonal eſtötes 'refpeRively and alt the 
 avirigy back düeteale alereof, beo bib cn Huey Edward Abel, 
enen Greators/ And adminiſtratorö, for ever; when and ſo 
ene Ee ihoaf1 Wrist his age of twenty-one” yelts, or mharry 
kf: "thx age _ previthts/conſetif and approbation of His 
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The other 
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1ſt, whether 
the real eſtate 
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by implica- 
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words, which 
could be 
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if not, he” 


tis ther the will 


direQting an 
eſtate to be 
purchaſed, 
and ſettled 
upon the 
teſtator's ſon _ 


wich remain- : 


ders over, 
for which 
the teſtaror 
afterwards 
contracted, | 


chaſe money 
baving been 
paid out of 


the perſonal _ b i 


eſtate under 
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upon the | 
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the will for J 
that purpoſe, 
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18011 che teſtator directed his faid truſtees nate on och tee: | 
do convey, ſettle, and affure, all and every part of his faid freehold 
and copyhold eſtates to the uſe of his ſaid ſon for his life; re- 
| mainder to truſtees to preſerve contingent remainders; remainder 
| to the firſt and every other ſon of the body of his faid ſon ſuc- 
__  ceſſively in tail general; and, in default of ſuch iſſue, to the uſe 
of the firſt and every other daughter of the body of his ſaid ſon 
| tus ceſfively in tail general; and in default of ſuch iſſue, or if bis 
faid ſon ſhould die under the age of twenty-one, without baving 
deen married, then in truſt to convey; ſettle, and aſſure, all by 
aid freehold and copyhold eſtates to his (the teſtator's) daughter 
Frances, her heirs and aſſigus for ever, in caſe ſhe ſhould attain 
dee age of twenty-three years, or- marry before that time with | 
uch conſent, as aforeſaid: but if ſhe ſhould marry before that 
=. 5 time without ſuch conſent; then he directed his ſaid truſtees im- 
Y a 0. woedistely on ſuch marriage to convey, ſettle, and aſſure, his ſaid. 
1 freehold and copyhold eſtates to the uſe of his ſaid daughter 
Frances for her life, with ſimilar remainders in ſtrict ſettlement to 
3 | her ſons and daughters ſucceſſively; in tail general, as before li- 
| = 8 22 - = med with reſpect to his ſon z and in default of ſuch iſſue, or in 
| 5 _ caſe; Frances: ſhould. die under the ate of twenty three without 


; Ju ee ed, then with eee in favour 1 
4 | dip under ee off; wenty- three without grin hoon rn 
chen to the uſe uf his truſtee Milliam Bray, his heirs and aſſigns 
for erer: and in caſe his ſaid ſon ſhould not attain the age of 
wenty· one, or marry before that age with ſuch conſent and ap- 
e ' probations- as-aforeſaid, then he diteded his; ſaid. truſtees to con- 
IH me 7 ndnd make over his ſaid leaſehold eſtates. and all and every 
} a * per onal, eſtste above deviſed to them, together 
1 05 12 "= bn "= all the ee and. accumulations, that f hould be made from 
1 ny 9 bm 05 the produce of his real and perſonal eſtate, as aforeſaid, after pay» 
ment of legacies, and the purchaſe, money therein after directed. 
. 3 5 0 . 6. a ; unto bis ſaid, daughters in equal ſhares and proportions i esch ſuch 
K 04; and divided and delivered to them 


e Mare to be an intereſt veſted; in an 
8 $i = N on  reſpodtively, when and ſo-{ ” A 1 re 
the age of ty 


| ventyr three years,or-marry before that time! with, the 
= | previaus: conſent. of their, guardians, a8 aforeſaid: but jf.nither; of 
L. Ants befoxe.the age of twenty-three, ,or;marry (before cht age 
bout Ave , then, he gave. her paxt , 
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iR FR attain the age ef hpi peak, or marry: under a. 


ago with-ſuch conſent; and if neither of them attain the age of 


twenty three or marry under that age with ſuch conſent, then he 

gave both ſuch parts or ſhares to ſuch grandchild of him (the 
teſtator) by either of his aforeſaid daughters as ſhould at the death 

of the furvivor of them be entitled to the poſſeſſion of his aforeſaid 


veal" TM 
mould be no fach 


grandchild, then he gave both ſuch ſhares to 


the perſon or perſons, who at the death of the ſurvivor of bis ſaid | 


daughters ſhould oh res Gente aforeſaid be douche ito wal 
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The Utes Li Wig notice, that ce 
& Surrey, ſettled previouſly to his marri 
his two daughters as tenants in common in failur 
male, in caſe his ſon ſhould die under the age of tx 


without leaving ifſue, and both his daughters ſhould be = lis. 


ing, gave to Elizabeth Auſten, or, in caſe of her death under 


twenty-one to the perſon or perſons entitled to her nee in i 


ſettled eſtates the ſum of 2, 000 U, 'bver and al 


ne _ -or : ſhare in the ſettled 1 ee on x conveying ; fuck 


| of them mend be chen aapabe of taking o fe&) 
_ thould | pri a 0 Prove of Ea pg the aid 
eſtates in ſettlement in manner therein directed; and that ſuch 


. that ble ſaid truſtees and the ſurvivor, and bis heirs, - exe 
cutors, and adminiſtrators, ſhould place out all the ſavings ariſing 


es her and by virtue of chat his will ; and if chere 


FF a neſtates in the county 
os would deſcend i 


d be paid our of the truſt monies then in 
his truſtees under the truſts aforeſaid ;_ and he di- 


do 
— 
Aus ren 
V. 
Ha ant: 


or to ariſe from the rents, iſſues, and produce, of his ſaid real 


and perſonal eſtafe, until his ſaid ſon or eldeſt or only. daughter 


or ſome other perſon or; perſons ſhould be entitled to a on,. 
Ance and aſſignment and ee 5 on Vicine 10k, the Aer : 
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| bis children nature iſſue- in manner above limited 8 provided, 
that no perſon taking an eſtate tail by purchaſe in his ſaid real 


Avsten 


| By 581. 
ſdolute intereſt in the ſaid chattels, unleſs. he or ſhe ſhould attain | 


the age of twenty- ode, or die under that age leaving iſſue: but 
gave and deviſed his ſaid ring, printed books, pictures, and draw- 


coins, to the Briiiſb Muſeum, except duplicates of medals and 
coins which he gave to Milliam Bray. Then after ſome farther 


ſhould be made wards of the Court of Chancery... Then giving 
legacies of 100 l. each to the. wife. of Haley 4 the wife of 
| AS fy he, af 


paſſing real eſtates,” the teſtator reciting, that the truſtees of Mr. 
Mebb had propoſed to ſell to him the eſtate, called: Titing, in Surrey, 


directed his'truſtees and executors and the ſury 
aid eſtate, when purchaſed, to the uſes i in his will directed con- 


1 Os Oy to Tn e 


zam of the eſtate mentioned T in the codicil at the price of 
thirteen, his daughter Frances, about nineteen, and Elizabeth fif- 


| and paid the debts and the ſmall legacies : but the perſonal eſtate 
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eſtate under the limitations aforeſaid ſhould be entitled to the ab. 


if all his children ſhould die without iſſue, as aforeſaid, then he 


inge, to William Bray, and his manuſcript books, medals, and 


directions upon that ſubject he gave the guardianſhip, of his ſaid 
children to his truſtees until their reſpective ages of twenty-one 

years; and directed, that if any of the truſtees ſhould die during 
the. minority of his ſaid child or children, ſuch child or children 


eine his truſtees ERROR 


tr e 1 5 5 a. 1 6 © It . N 2 5 | 
The will did not contain any Abele of ee: previou 
to che ny Aiden 4 Srullees- - % nin gh 292, t, | 
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in cafe of his death before he ſhould.have compl 


vor, He. to make 
or compleat ſuch purchaſe as ſoon as might be, and to ſettle the 


cerning his other eſtates; and Da wag . „ to 0 apply his 


bs Fa 


The elites on the 20 of Now ml 


er 1797 contracted for the 


-7,0001., and the timber to be paid for at à valuation. The next 
day the teſtator died; leaving his ſon and heir about the age of 


teen. The truſtees with the produce of the fale of a leaſehold 
houſe and part of the perſonal eſtate compleated the purchaſe; 


being fo far exhauſted as not to be equal to the other legacies, 
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*% bill Was lea on behalf of the two daughters againſt their 180. 
brother and the truſtees ; : ;, Praying, that the will may be eſtabliſhed, ; 2 == 
and the truſts performed; an account and application of the per- 5 W ; 3 
ſonal eſte ;. that the plaintiff's legacies may be ſecured ; and, in ee 
caſe the perſonal eſtate applicable to the payment of the legacies, 
hall be inſufficient, that the deficiency may be made good out of 
; the rents and profits, intereſt and dividends, of the real and per- 
1 ſonal. eſtate, and the favings:: and accumulations thereof, until the, 
defendant; Auſten ſhall be entitled to have the poſſeſſion delivered 
to him according to the will; and i in caſe all ſuch funds aforeſaic „ | 
as are applicable. to the [Payment of the legacies ball fall wort, 
| and be found inſufficient, .then that the real eſtates deviſed by.the. 
| | will and codicil may be declared well charged with the payment 
oß the legacies; and that the «deficiency may. be raiſed out of the 
real eſtate 3 that the contract for the purchaſe of the eſtate, called „„ 
4 Titing, may be compleated; and the purchaſe money paid out of. 
the teſtator's leaſehold: and perſonal eſtates ſpecifically bequeathed, 
and not from the other perſonal eſtate in order that the perſonal, 
eſtate may be applied in payment of the legacies; that, the allow- 
ance for maintenance may be directed to be taken wholly from, 
the rents of the freehold and copyhold eſtates only ; and that the 
reſidue of ſucli rents, and the intereftcof the clear reſidue of the 
perſonal eſtate, and all favings and accumulations. of the real and 
perſonal eſtates, and the income and produce thereof, until the 7 
defendant Au/fen'ſhall: be entitled to have the polleſhon delivered 
to him according to the will, may be appropriated ind. applied to 
the payment of the legacies ; and that the aſſets may be marſhalled 
norms an ang: a TP as, ac * e Bc. 
2 2 $273 6, 
; The init "ae als . ated, that the 8 IO hat. . 
hin ſo far exhauſted 'bygthe payment of the debts and funeral 
, expences, and the purchaſe of the eſtate, called Tating, that the 
remainder will not be ſufficient to pay the legacies, unleſs the —_— 
printed and manuſcript books and medals ſhall be ſold ; or unleſs =_ 
the defendants ſhall be authoriſed: to pay for the maintenance out = 
of the rents and profits of the freehold and copyhold eſtates, and þ 
to apply the ſurplus of the rents aud proſits thereof. with the 
rents of à leaſchold houſe and the intereſt and produce of tbe 
other parts of the perſonal _ and the acromulations thereof .— 
io neut of the Jegacies, % Os. ue D & 
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rained in the previous | 
poſition both of the real and the pa 
the charge; and the deviſee takes only the r. 
ſtruction is not too gteat à ſtrain. Ia legacy Was vis, and then 
all the reſidue not before diſpoſed of, and nothing but chat legacy 
was before diſpoſed of, and there was no pefſonal eſtate: that 
would be held a real deviſe of fo much of the eſtate as would 
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» The | cauſe _ on 7 wh dire ons, "by 1 Mites 5 
report it appeared, that the perſonal eltats v was deficient, i In con- 


ſequence of the circumſtances ſtated by the anſwer: but that the 


accumulation of the rents and profits, e and Avidands, would 
be ſufficient to anſwer the legacies. 1 
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Mr. A WY h * Bal aſa Er N hah the 
queſtion, out of what fünd the deficiency of the perſonal eſtate 
is to be anſwered, firſt a sto tlie genera} charge, very thing con- 
part of the wilt nay be confidered a dif. 
erſotial eſtate to the amount of 

efiduc That con- 


anſwer the amount of that legacy. By this will both teal and 
perſonal eſtates are given in che ſame ſentence; and the aecumu- 


lation from the real and 1 re is. OE _ in de 


event nen to Sil e ti 
EACHAS hu 8 e Tie 1 a3 „„ 


Upon ihe: ak queſtic 1 WR 3 Gifference i in mar- 


ſhalling againſt an eſtate deſcended and an eſtate deviſed. This 


is the caſe of an eſtate deſcended. A deviſe can operate only 


upon the eſtates the teſtator actually has at the date of the will; 
6 and i in this inſtance the teſtator accords! to the words of the ſta- 
tute (a), bad not the land either by a 
ä In L 1ns fo 
for aſter the date of the will cannot paſs by the will. Then, 
has one _ the Court marſhalls ; making an arrangement, that 
will provide for the payment of every claimant. The vendor of 


legal or ati equitable title. 
4 v. Pitt (6) it Was 8 that: an eſtate contracted 


1 y has a right to reſort to two funds, arid the other 


this eſtate had a right in equity to reſort to the eftate ſold. for the 


payment of his purehaſe money. If agy difference ariſes from 


taking a ſecurity for his money, none was taken in this caſe, 


That the vendor has ſuch right is proved by Chapman v. Tanner (c); 


and even the circumſtance of taking a: ſecurity has been held not 
40: deſtroy the right. Lord Hardivicie did the fame thing in 
eſo. Pollexfen v. Moore (d 7 4 perplexed caſe; and ĩn Walker 


WW”. 32 Hen. 8. c. 1+ 34 Hen. 8. c. 5 © 2 mos * 1 Nrn. 267. 
* 3 4th, . 


a3; 9 7 „„%%ñ WS Pref- 


aer . the. 2 et a 9 his \ Lordſhip 1 Jown. the 
 doftrine as to land; which is followed by Lord Lough- 


and part of the money was paid. At the death of this teſtator 
nor part of che- purchaſe monsy was paid; and no ſecurity what- 
ſoever was taken. Ualeſs a republication. took place after the 
contract, the will could not diſpo 
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ia a deſcended . eſtate; and the claim of marſhalling is made agai 
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this will. Beſides, there is ſomething: toſatisfy the, words 

therein before diſpoſed of:“ wits. the direction, that the maintg. 
nance -and education ſhall come out of the rents and profits, &c. 
The. words relied:on occur, only upom the diſpoſition in. the event of 
be. on dying unger tweutyrone, and not having married before 


that in that event theſe legacies ſhould be paid out of the accu- 


i in es not follow, that: the teſt 
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this: -ip.a caſe of marſhalling Againſt | an heir, becauſe the contra, 


there be a. doubt, that- the ecdicil, directigg his, executors-to apply 
bis Serlpnal eſtate in that purghaſe and; to. ſettle the purchaſed 


4) 2 Vel. ws Ars 7 85 0 1 Bro.G.C. : bed.) A Ae) 12, Will 421. 


toraugh, ia Blackburn. v. Gregfon (5); where bonds were taken, 


Harser. 


> of this: eſtate. Therefore this 


the heir. If there. is à right to reſort te two funds, there is no 
difference; by what title, whether legal or:equitable ; and there 
are caſes of legacies. charged upon land, which being paid out of 

the «perſonal eſtate gave the common legatees a right upon the 
real eſtate: Maſers V. Mater (c). The Court will ſtruggle 
againſt fach- an accident as this. This teſtator had as much in- 
aht. ** ä e be paid, | 48 to en deviſed 


pe Nane 21 Ur. Nenobolt for. fhe defendant the 1 1 5 
general charge, it is impoſſible to imply ſuch an intention 1 


that age with  conſent;; and then the word. « legacies? may be 
referred to the perſonal eſtate. But it might be chg. intention, : 


mulation: an, intention not improbable, «upon the gt . 


the real eſtate was to go to other perſons than bis ſon; but | 
tor-iprenles that charge a alt 3 


£ any Ae, 1 is ai, „. 


tor the ,purchaſe of- this, eſtate Was made after the will; but £an | 


eſtate. upon his heir at lawyis a diſpoſition o take effect Atte. 
tutor may direct, that a thing wy be Purchaſed and. given to 
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: legatee: as it all caſes, where a leach is ud 0 be of quantity, 
Be and not ſpecific. So he may ditect ſtoek"to be purchaſed. "This | 
3 Hilary, muſt therefore be conſidered marſhalling againſt a devifee; and 
i: is ſeitled by many deciſions; that there can be no Tnarſhalling a, 
a between a legatee and a ſpeeiſie deviſee: -« Clifton- Burt (a). 
Forreſter v. Lord Leigh (6). Both are equally objedts ef bounty. 
This teſtator has expreſsly directed his perſomal eſtate to be applied 
in purchaſing this real eſtate, to be ſettled on his ſon. I do not 
now, that the doctrine! of marſhallipg has ever been Applied 
againſt an heir in a eaſe. ef this kind. There ib a material dic 
_ tinQion" between the common caſes of marſhalling by the equity | 
of this Court and a caſe of chis ſpecies: the teſtator looking for- 
ward to his ſituation as purchaſer of this eſtate, and directing the 
| application between thoſe, Who ure to take.  Pollexfen v. More 
sq a very (complicated eaſe, and difficult to follow : but Lord 
=_-  Hardwithe ſeems to ſay, that equity ſubſiſts only between the 
c '  <eater and vendee; and does not extend to a third perſon. The 
deriſion dòes not quite abree with that“ The diſappoititment of a 
= Jegatee is 4 caſe, that alwhys happens, here there is a diſpoſition 
| of property without aſcertaining," what k 8. Jes N for 
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rants Keb bjeded, that the proviſion for the 
. of the · legacles out of any fund ar vg from. the real 
. eflats'is to be found only*in one part of this wü? but that ſhews, 
the teſtator thought, he had chatged. both- funds. The expreſ. 
bon 10 * after: payment of legacies” ' ſuppoſes a ecedent charge; 3 
and The 8, the teſtator thought! 1 chat fund Mabis ta pay the lega- 
1 vgb- not” expreſuly charge by Kim. "Thoigh "his dite. 
Bon ae to the accumulation is expreſſed only: in che the erent of the 

| © Heath of the of. ad@ the daughters taking the eftate, The" teftator 
muſt” be | ſupppſed 10 have the fame intention aus. t9. A of them, 
that the accumulation Would de lald aut in the ſands Banter” 
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ova be — ale, cher mall ot dest a hey @): 
A mortgage coniitutes a en: à bond does not; and therefore 
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| There are three points: iſt, Whether the deficiency « of the per- 
2 Kate to inlet che legaties is to be made go6d out of: _ 
% Whether & the bed are charged upon the 7 TY 5 
AI hot; whether the legat es ean Aand'in Ppt br the 720 . 
of the tftats, directed by the todieil to be purctiaſed, ie reſpet'af = 
eee eee purchaſe _— abe 

Sn 10%! 1210 Gn 8 70 503 30 1 24 i A * y 07 N e * 
-{Lipckotha queſtion," 1 cher 
balk et de rect ce, it would be Bing enlte kin dy of' * 
caſes bas yet god, to ſayſ that ie ure chacged. Wikcte '* chlla_ 
would) be nee for} eue ic ard of te 4ndinatibn” ts 
| for uctien; for it is ruggle: bit uo calf H 
poi determining; that words, which aue capable of i 
being kaleffed; 48 these res woulll atuidunt tofuch a 
charge by itnplteaten-. I have.“ eee Pltfraſion, that” the | 
reftatsr though hefe legacies were"charge@?Gat'F'tanndt'att 
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«{Uponithe: ent quenieh,” ether; fappol e 6 . 5 
act charged upon the real eftate, h Purtbsfed eſtate h by 
circuiey de made atfwerable to the egacles, Posen v. v. Moore 
is we only Cafe eitel? but WARGHE that aüthertty 1 confider it 
. clearly;ſeitled;/chitthevender bas à len eb lee neh, 
bite the eſtate is in the unds öf the vonder: I except — 55 
Whefc upon the contract ewidentIy that nen by tinplication wits 
not intended to be reſerved.” That is! in equity very like 4 charge; 
(a) Oneal v. Mead, 1 P. Will. "OY ses 1 P. will 680, ther caſes colleded 3 in Mr. NS f 75 
0 . Chi 1985 ve Bur. Hani v. 9 ane, vol. 2. 62. 5 * et C. 985 - 
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4 der, a the-caſes: of 3 cem tw have gone this length; "4 ; 

Vbere there is a charge upon an eſtate deſeended, a legatee ſhalt 

= ſtand in the place of the perſon: baving.that charge,-relorting. to 

| the perſonal eſtate z·and- I do not think a power 20) :apply«the: er- 

ſonal eſtate, which. is. all that is given by this.codieil, amounts to a 

8 command, leaving no diſeretion to che truſtees: There ig a dif. 
5 -fieuley here from the-circumſtance,.that the; eſtate. purobaſed bat 


5 not deſcended, but is deviſed; and there is a difference in mar. 
f halling as to that. In this inſtanee it-is deviſed to the heir with 
many remainders over. It may be found difficult for the legates 

5 ; * means-of WED area's to e a fund Hor, een, 5 
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5 i x mal. Bie no ee ur rela the pa ein; 
a Tufficient with the bulk of the perſonal. eſtate to pay the legacies, 
"prin, to Lok true eng: of this will thoſe ſaviggs are the 
aſc happened, it.is quite clear, they 
he e-lor-dying, before he takes the 
bulk f the Cog As to the d mitzht live to take 
the fund two re, after the death of the other, who might have 
attained: the age-of, twenty-one, and have become entitled to the 
legacy. 80 both the daughters / might dic, before either became 
entitled to that fund of the-ſavings-; 3- which in that caſe is given 
= over to others, Upon the whole will lam of opinion, the teſtator 
meant the. ſame in the; caſe, that has heppeted, 6 in that clauſe; 
5 that; whoever takes, that fund fhall--take it ſubject to the-legacies. 
Th n | proſts, intereſt and dividends, are made one joint 

2: maintenance;, and if it is taken out of the perſonal 
eftate, l muſt ſuppoſe, v. chat if his daughters ſhonld die, 
having attained the age of twenty- one, and received maintenance 
out of the perſonal eftate, there muſt Have een” an account 


intent of reſerving, the interaſt of tbe; we eſtate rte capi- 
tal of the degecies. Though che ſame words aſter payment ef 
| legacies” are not in the clauſe giving the-{avings.to.rhe. ſon; as 
they arein | thole giving them to the daughters; yet;/atteading to the 
, * . and ane, the; three ae w ee —_ 


6 0 40 ? 4 . . + 1 5 
FVV 294 % 1 
42 N * T4: £o LL # 2 * 4 9 4 
2 1 * Wo | ; g 
; , "je „ 
{ : | * 7 ” * 4 £ : 
4 * 2 F 5 * 4 4 » yy” * F Xx , * 2 ® K * * 5 * og y oe 0 % 2 2 
+4 * 4 2 * Vo fs 8 W. 9 31 4 "x FI. 49 „ 1 SH . Y "I o p. 1 RES * * Ta ab = 
« 2 1 N 3 Oy N 8 IF 
— ” < 


* 
IF 
W 
At 


: ; Tr * 
a 7 1 he " a 1 1 } . 2 E 7 

Th a 3 „ 
, e 13 „ 1 n n mn * 5 {| 4 
7 N 4 : . 4 

"BF L L L 4 f : 
f E k * * ' 3 n „ 
: #1) | | o * 
\ 7 6 


, & YT EY ITY < + 
[VFA T4 9 wii 3 * 7 5 fy £ php oY o 4 HEE 7 * 
2 D * * M 9 en 
2 1 3 N 9 * p 1 *- 1.54 \ \ 31 7 1 TY 
46 I \ LOR - 7 aN 7 4 
_—_ OY v4 4 Pn s p "<4 
4 . Rh 9 i = 4 * ; n 5 l 1 N x 
n BY , 7 N 7 g * +; 
| AF an ab L 5 : b \ KS 5 
F * 8 EA 
AF Ul i * 1 y 
ws $ 9 7 ; 2 whe 
as 11 Wn s 's 4 , : Cs 7 1 
wo V ) 7 . | * we : l 1 
- : F | G wi 
* 1 * A 
ACE. * — WV N neh N 
0 $* 4 ; = 0 1 ts NY 9 
1 4 3 4 4 k 
Fs. * . I 
PS * 1 : ye 4 "la | 
. + * 8 of 3 8 Its 
I 5 T . Xe 6 2 
% Ll 5 v ? e : 7 A 
; 5 N! Fas, id 0 * 7 1 
Y 7 1 1 . . ; "TY 
N : F 4 "= 
F | "i 
\ 4 
, 7 * £ Y # 
. « : N 
4 p : 5 5 * 
— * * q * 4 
1 - & * * 5 * 75 * 5.7 
2 * * * * of. ; 8 8 & 1 
* # — 1 4% 
% « 1 1 , . x We X . 
4 
by k \ 3 
1 F Wy 5 : 
a+ 4 * 
* pi AE 
P o «. FEY * J 
= lb 
x 


ee decdate accontingly-2 bus L Fier no-6pinicn, whether | dar, 
the legacies ave ande upon n r ala ere 


2 


5 1 
4 * N * * "4 , 
, - wh $5 0 * * N Y 
"Ft $285 #6 £4 FA | , 4 : 
es” * 4 * a. 9 F * 1 $34.6 * * I * 
* 7 5 4 
* - 85 * 
Se ; R | 53 
; 3 3 p : | 1 2. "2 1 a x 8 8 © 6 3 Ie % I OeÞ 7 8 N . 
. 8 a; 12 5 . , 0 2 nA IN "ſe ns 1 * p / EF? 7 n $508 FEY 4 c A 1 n 1 y 3 . 724 e 4 % 
N 1 * 7 b * 4 ** £ 7 8 ; 4 E » \ J 


7 


8 ; | 8 4: On | ; 1 
e * W 0 oo v. 80 4 Ns o 0 N. e 1 


ye 8 6 „ x; 4 oo : ; JL» 3 7 ey 3 TO 45 44.6 * bc 4 0 . 2 5 : 
. %%% ĩ ⁵ K è ( A k f *x-0 * 8 „ ys ts WW 8. „„ n 
„ AER 5 2 5 VVV 8 ** e JJ es © Ff BY JJ. NG ES: 2 a 
3 Be Es r . > 1 15 ; * | 7 : | | ; b SA £4 


* W at the ai ef Mite; Warrington, Ks rp 
and Swanſon; the accounts: in which were extremely com- Commiſion 


has a right * A 
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und (a). © Stwagfar, the ſurviving bankrupt, being diflatis- ripen of tie | 


\Ged:proſerited a petition:in-the cauſe z the object af Which was he Los 


40 be at liberty te ſurcharge and falſify the accounts; inelud- Chancellor | 


ing thoſe ſettled by the Commiſſteners, -befare the bill . r e 
The . num re admitted. „ A he wall 
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tian. Thee 58 uo doubt, chat oder eee 
abe general direction uf che Hiatutes relative to bankruptay ite take pointed out 


by a ſhorg 


Aduecorder of the bankrupt s eſtateaa duty ariſes:tothe-bankuupt.as . 4 
* the creditons ; nat: for the purpoſe of enabling him 4⁰ refifed, 7 
haraſs them, but for the purpoſe; af dai g2him: juſtice; and;parti- | 

.cularly of informing him, what creditors have demands upon his 


_ eſtate; and the Chancellor maſt give him the benefit of an in- 


| pes zog, and at-. 24 nee a8 Well as that of the allignees. 
. ofa: ipterelt, of the zargdirors, makes, the account ſettled. by, the 
ra magmas. of ery high character; wor they ae , 


15 In nenſeqsente bf that ihtetall wat given upon; luch debts. as bither, ages 
bieter ſecntitx or by, farce pf he. o , carried, igtareſt. See Exports Morris, 
pant, vol. 1. 132. Ex parte ple, Er parte Hanks, 3. Bro. C. C. 436. 504- la 2» 
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1 9 happen, that there is a ſurplus to came to eee bankrupt; and if 
| „that is foreſeen by the creditors, .it is wellknown, they are quite 
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indifferent beyond the 20 5. in the pound; and to ſay, the bank. 
rupt is not to have an opportunity of examining in to ſuch 
queſtions, would be great injuſtice. Therefore pending the Com- 
6 ien chere might be many applications, that ought to be com- 
pPlied with by the Commiſſioners; and at the concluſion the Chan- 
cellor will fail in taking que order as to the bankrupt's eſtate, 
1 unleſs he has pending that admitiiſtration\ſecured at the eloſe of 
it the means of doing full juſtice to the bankrupt. If the bank- 
klaupt is not pending the Commiſſion to have an inſpection, that he 
may know, who is, and who is not, to be admitted a creditor, 
*how is it poſlible, that he ſhould not at the cloſe of the concern ? 
-Otherwiſe it follows of neceſſity, that the aſſignees muſt pay divi- 
deends according to the order of the Commiſſioners, whether right, 
or improvidently made. If the bankrupt can at the cloſe of the 
Commiſſion new, they were improvident, what is the Court to 
do? Is the aſſignee to be perſonally anſwerable, having paid 
Aunder the order of the Commiſſioners ? If ſuch a eaſe could be 
mise againſt” A ignees, is It poſſible to raiſe ſuch a caſe againſt a 
13 ; ſaurviving aſſignee? He repreſents the eſtate in all points, to which 
* ks juſtice requires that he ſhould repreſent” it: but if alF of them paid 
3 theſe dividends wrongfully, 1 is the bankrupt, or are the creditors, 
3 by a ſhort petition to- eſtabliſh that equity only againſt the ſur- 
ö 15 1 0 -viving-affignce, and to make him pay all; taking his remedy, as 
bee can, againſt the repreſentatives of thoſe, who are dead? As 
co errors in the account, the queſtion is nat to be + diſcuſſed 
aäagaiaſt the ſurviving aſſignee alone, but in a caſe bringing all 
Parties forward, and furniſhing queſtions of equity to be de- 
eided e all the eee It am be ot at in * 
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5 tion between the accounts previous and ſubſequent to 1789. The 
rule of the Court as to furcharging and falſifying certainly is to 
ſtate error enough upon the bill to ſhew, there is reaſon for it. 
Isle proves ſome of thoſe: errors; and gets a decree. It is aid 
here, they have proved an error of 1 59, Is another of 100 J.; and 
are * to Prove another a as to o 260. I paſs over another error; 
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Caſes: in Chantery. 


ry it is matter * the ſubſequent account, and; matter of « ex- 
. r is the zule: but I muſt recolle& this caſe ; : 
and looking at it as at the time of the bill filed, it was an 
5 account ſettled in the adminiſtration. of bankruptey, as to di- 
vidends paid; „ with regard to Which it weuld be monſtrous. to 
permit the bankrupt under theſe circumſtances to ſurcharge and 

_ fallify, or to charge the” aflignees. It is an account ſettled 
under the authority of the Chancellor, and in the view of te | 
"Commiſſioners ; and it is proved by affidavit, that to a "certain © 
degree Swwanſlon had an intercourſe with the eſtate during be 
Commiſſion... I do not ſay, palpable errors are not to be ſet 
right: : but for the benefit of all parties EF will not let them 
80 into the Maſter' s Office for the chance of finding errors. 
The Maſter would be trying queſtions upon a great number 
of} items, which he would not be intended by the Chancellor to 
try. 5 Therefore, the party undertaking, that Stoanflon ſhall have 
EY for theſe ſums, chere is no reaſon to ſend' it to the 
Maſter at all; for all the reſt is open to exception: but 5 
| San can by a ſhort petition ſtate, what items ought to be 
; expunged upon clear. grounds, I do not foy, 1 would not hear 
bim: but it is not right wich regard to his aſſignee, if alter 
Having paſſed his accounts in this way before the Commiſſioners, 
I ſhould ſend him to an account to the extent, to which that 
obtains in the Maſter's Office. I ſhall give no coſts in ſuch a 
ale... 1 think it quite enough merely. to give permiſſion to make 
an application to the ee -08 s to Aach items as he can 1 
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to do a bing 
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to move, 
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Fall. 
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JAEVIOVSLY to RY vacation an 5 had ws Lid bs 
. reſtrain the defendant from ploughing up a rabbet-warren 
kater than was apa: on the ſuſtenance e of the "and 


"hr Romily for 1 plaintiff ans. thats _ 1 ou 
Fs cauſe, why he ſhould not ſtand committed for breach of the 
.1nj junction; upon 8 that he had PROT up * 1 
and was e * | : {7 


: : 2 12 
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1 9 7 8 1540n 5 Iris Hot Fa paste in this . for 
9 4 Man to ew cauſe, why he ſhould not. Rand committed. The 
motion ought to be, that he ſhall Rand committed for breach of 
the injunRion ; .and it ought to be made upon perſonal ſervice 
upon him, chat the Court will de moved for that purpoſe. Where 
he injanRion. is to do a thing, the courſe is to move for an or- 
den that he. ſhall do it by a partioular daz, or ftand committed. 
But this is not to do a ching. The proper mode therefore will 
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emacs Carrxkr, bile 8 of a llc houſe i in a St. Gil 8, 
as aſſignee of a leaſe for twenty-five years from Lady Day 
$6 at the yearly rent of ob., died; having by his will be- 
<Vekthba to His wife all and every thing he was then poſſeſſed of, 
and all. monies due to him for the "ole ule of tis © wife and 
children. Adminiſtration with the will annexed was granted to 
his Widow; 3 who TOOK e of. whe” Rock | in . wag | carried 1 
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" vaſes) in Chancery, 


| ſefſed of; that a marriage was; agreed on. between her and Peter 
Prieſt ; and in order to ſecure the proviſion. intended it was 
J agreed, chat the leaſe, the ſtock i in trade, and effects and houſe- 


bold goods, which An Caftrey. was then in poſſeſſion of, and, 


Which were the property of her late huſband, ſhould be aſſigned . 


10 * extent of the property, Which her late huſband died os 
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On 
Cara 


and made over to Job Darby and William Bedells:; Ann Caftrey. 7 
with the conſent of Prigſ aſſigned all her eſtate in the premiſes, _ 


with the leaſe, and all the ſtack in trade, houſehold goods, and all 


other goods and chattels, the property of her late huſband, to 7 | 
Darby and Bedells, their executors, g.; upon truſt, that they, 


ſhould ſtand poſſeſſed ther 


of as a ſecurity. for raiſing ther ; win o . 


| Book; to be applied and diſpoſed of, as aſter mentioned; that is : 
40 fay : as ſoon as ſaid 8004. or any part thereof ſhould be raiſed _ 
by ſale of ſaid premiſes. or ſome part thereof, or by the payment = 


5 þ to. the \ufſers the ſame were to 28 from time to time 
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Fe by the 6 Talley or. pi pats Wag his eri Oe. is z 
their names; upon. truſt, that they, Darby and Bedallt, and the 


ſurvivor, Oc. ſhould receive the dividends or intereſt ariſing from 4 
| faid 800 L. or ſo much thereof as ſhould. from time to time be in- 


veſted, as aforeſaid ; and after the, receipt thereof pay the „ 
into the hands of the ſaid Ann for and during ber natural life, to. 


and for her ſole uſe and benefit; whole. receipts alone notwith- 


ſtanding her coverture ſhould from time to time de good and 
ſufficient diſcharges; to the intent, that the ſame ſhould not be at 


che diſpoſal of or ſubject or liable to the controul, debts, Ts 
feitures, or engagements. of ſaid Peter Fri or any after taken 


| huſband, but only.at her own ſeparate diſpol 
after the raiſing and inveſting faid doo, ag aforcluid, then 


truſt to transfer Aid premiſes unto Peter Prigh, his executors, Ser, 
for his own. benefit; and as. to the {aid Yoo!.. fo to be raiſed and ; 
inveſted, as aforeſaid, from and. after the deceaſe of ſaid. Ann upon 
farther truſt, that che truſtees ſhould. pay the intereſt and produce 


of ſaid 800“. or ſuch, part thereof as ſhould be inveſted, as 


|; and from and 5 


i; Laid, in and about the maintenance and education of. her. aid 1 


children i in ſuch manner as the truſtees ſhould think moſt pro 


- until James Caffrey ſhould attain the age of. twenty-one, 20d Ann, 125 


Catherine, and Elizabeth, Caffrey,. ſhould attain that age, or be | 


married; and then . . the r * ard transfer : 
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ce in Chant wavy; 

ebe, #45 ch hibteb?"bs mou fore. 
"ſaid, to and àmöng the ſald children in N hows ind propor- 
tions, to the ſon at the age of twenty-one, and to the daughters 
at that age or marriage; which ſhould frft happen; irh a pro- 


 viſion-for Turvivorlhip among them in the events ſpecified; and 
ik all of them ſhould die in the lifetie 


| dig ifſue; then. upon truſt 0 pay or transfer the ſame unte 


59 


"their mother without 


Peter Prieft, bis execttors, &c.: Provided, tliat {6 long as Peter 
Hrieft or bis aſſigns ſhould pay inte the hanlls ef the truſtees not 


? "7 leſs than 100 Z. a year, which was to be inveſted in Government 
Sena good. ſecurities upon the PTR ufbreſaid in part of faid 


| $607, ſo agreed to be inveſted, *intif the whole” of Taid 8601, 


ſhould be inveſted upon the trufls and for the purpoſes aforeſaid, | 


it ſhould be lawful for Tall P#eF Prigſt to poſſels;- o&tupy and en- 


joy, ſaid premiſes thereby aſſigned; and to make uſe of the ſtock 


in trade, bouſehoſd goode, and effbets; o that a ſtock of equal 


Worth of ſaid Peter Prigſt was kept up; Which together With the 


other eſtate” would be ſufficient to anſwef faid 8097. or fac al 
thereof as is NT not t be inveſted 2 75 the truſts aforeſaid. 
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e me che bee ace FERN chains; and a P bock bol 
ſeſlon of the houſe, "ſtock in trade, furniture, and effects, men- 
tioned in the indentures; and continued to carry on the buſineſs 


from July 1789 till the 1tth of Jah 1797. Darby had received 


; from bit on the 28th of June 1791 on account of the truſts of 


the ſettlement 1000. by different payments; and on the 19th of 
May 1792 the farther ſum of 100“. alſo by different payments; 


and on tlie 36th of. 5 1793 5ol. more; "which ſuüm of 25ol. 


Was the'whble, that was received on abcoutir of the truſt. In 


1795 Prieſt became inlolvent; and on the 'gth of Fuly 1797, 


being two days before the laſt inſtalment ouglit to have been 


bold without prejudice, 


ſbondledl; and a commiſſion of bankru 
aggiaſt him. 


paid, the truſtees took poſſeffion; ; and e on the next day Pritt ab- 

tey ſoon aftetwards iſſued 
The afſignee under the commillion/diſpuring the 
right of the truſtees; it was agreed, chat the Premiſes” "ſhould be 
The "truſtees: accordingly proceeded to A 
ſale of the houſe ; which produced 405%, Thie affignee under 
ide eommiſſion PIT: 187 gat by the ſale of the Houſehold 
;Zoods, fixtures, acid fiock in trade; and the houſehold goods aud 
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fixtures having beer e A: ATE "rhe, sd, "tlie triltees 
JJ... a rw 2 N brought 
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N -rongbt. a 0 48ion againſt {I aſſignee 1255 o much of: that "22 
7 -would Wich the other ſums. received by them on account of * 
2 truſt make up the ſum of 800. Under that action all matters 
iin queſtion between the parties were referred to arbitration; and 
nde arbitrator by his award, dated the xt. of November-1 798, de- 


cided, that the plaintiffs at law had: no cauſe of action. On the 
Id of November the: firſt and final dividend of 8+. in the pony | 


BM e the Commiſlivn.; 3 but the ns made no 
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"The 1 EY "their" 15 88 tell, kr bh 7 17 3 
aud Jah; 1797 they” at various mes applied to Prieft and his 
viſe to make farther. payments: but they alleged, that from the 
preſſure of the times, which had eonliderabiy decreaſed their bu- 
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6 . | Gd impoſe with by his wife as to the daes RS „ 
to pay a debt of 145 l. * * * was eee at * 
"on of the ſettlement.” Ys Og PL or 7 | 


| The acfewdany; PO Mar the „e 0 the —2 an 
9 8 remains open; and that + it is bad upon the face of it ; proceeding 
upon the ground of \the ſtatute 21ſt Fam. 1. c. 19. , 10. & 11. 
| pperating upon the property; and that being adviſed, that the 
award had proceeded upon a miſtake of the law, and was there- 
fore illegal, they did not conceive themſelves entitled to prove 
any debt under: the Commiſſion ; and therefore did not apply; 
- and between the date of the award and the dividend. they had no 
; opportunity of applying to ſet aſide the award. They ſtated, that 
they had no fraudulent i intention; and acted to the beſt of their 
judgment; and they claimed to be allowed the cofts' they paid 
under the award, the expences of the ſale; ; and Darby, who was 
the attorney, who had adviſed and . the e {evilement, chin. 
ed amount of bis bill on chat aceount. | 

WT 7. Piggutt, Mr 7. Reh, and Mr 7. 8 PR 1 fu 15 and 
Mr. Win ig field for. the aff gneer of the bankrupt, de efendants, i in the 
. fame intereſt, admitted, that the truſtees had no bad motive; but 
agel. that x pr myſt be: anſwerable for the loſs t che uu 
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: Mr. Richard, and Mr 7 "Cools 72 the 45 la * . 
11 fair intention 'of theſe "trliftees 18 admitted; that they were 
mot influenced by any. corruptioh or motive of gain to themſelres. 
| The Court will therefore. feel ſallsfaction, if! they can avoid mak- 
ing a decree againſt them. te would” be 4 Uetilion"6f great i im- 
fy portance; that truſtees without! any be hefit ate to be bae, anfirer- 
able, when they | have condUcd4 themiehves. rs: the beft bf their 
judgment in the fair execution/ of telt! trat. The fläture of the 
ſubject of this truſt, the bulinels' of a pu iblic hade, "iſt be ton= 
ſidered. It would have been a 555 of traft - N theth 4% have 
ſold the property upon Katte of payment of che Aüſtültdents. 
This was in the nature of a mortgage, certainly... Is the truſtee of 
F. 

A mortgage, "negleQing to enter upon a failure 6f payitis the in- 
tereſt, to be liable, merely becauſe by an accident che __ 16 
. as by a f Wh 2 g traltees ate 
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tt of the time it was for the good. of the family; and the loſs 
400155 by a& of law, a bankruptey. In ſuch a caſe truſtees have 


tv was doubtful, they cannot be charged for not Knowing i it, 


never been charged as for wilful default. Suppoling the point! of 5 5 
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Opinions were given in their favour upon that point. It was cer- 


_ mainly a queſtion of confiderable doubt. If they had not per- 
mitted the huſband to uſe the property, they would have adted 


 direaly againſt the ſpirit, though' according to the letter, of their | 


. truſt, © This caſe-is analogous to that of truſtees putting money in 
the hands of a banker.” A fair arid Honourable diſcretion: was 


exerciſed according to the very ſpirit'ef the deed. The 


being reſiſted; and it may very well 


King's Bench met with little argument; and may be con 


E haſty deciſion. Eæ parte. Marſh (5) and Viner v. Cadell (e) abe Ba 


of the arbitrators and of the Court of King's Bench is very capable 
0 di argued, that this caſe. 
does not fall within the ſtatute of Famer 1ſt (a). The caſe in the 


1 it. bete bad no time weren date of the award du 


miſſion'; and weir 
him, if. cha: had kd it, Fey act have. been admitted; for 


_ claiming the,goods themſelves they could not have been Aar q 


to prove a debt. The plaintiffs are ſtill entitled to follow 


property in the hands of the aſſignees; who mult ſtand in the 
ſituation of the . PL: 3 Ver, Sound _ PR the 
Y 4 + 2s ty 1 0 * «th oh ants r 72 8 > e 1 159 ys,” | 
As to we dedudtions claimed In rates, they's bro eee Pa 
entitled: te their expences, the coſts of the action, though uhſur- 
ceſeful; unleſs it could be ſhewn, that it was wintonly brought! 
Af the Court goes the leagth now defred, i it k add another 1+ 


ſettlement and the, 


ne 


. 


eulty te 8 ND | 


t 77 4 1 4 T7... * ee 1 1 * * Fit 1.46526 * r 3 - h HIS * 4 . CE HS ALS 1 4+ 
9 act. 3 e , / e „2 ͤ ĩò h Wy 7. 
$+ + N 5 $22 5 F % 4 8 * ONE) GYM 1 ks * 5 3 wo 9 . WT x 1 22 ; 
4 S# | «4% - 15 > : * * * 3 I”, . ; 


* 
3 


N „ 2 


VVV %%% 95 OR 31% „ ͤ N. ee 
| P's r 13 A 3 „ th #; 2 1 Ii VS bs Wd a. e e * 1 Nt 
: —Viner v. Cadell is bagieRionably rights! 
nd clearly diſtinguiſhable from the determination i in the Coutt of 


A 0 Bench upon this caſe. There was no tranſaction changing 


„ 1 5 ak, | 2 


=” 7. . erer in repl — 


the 1 Tbeſe arrears were very conſiderable in ſo ſhort a 
hs Lf, A 9 as . 0.8 er motive a aro 3 


— 

Lo wes 
; * 

2 NW - "$f 


NY 7 33 3 1 
1 17 92 , by RR ws 15 F 17 "4 | Y 4 Fr . CY 4.3.05 | 228 3 


| n 1 | NW, 10 3% * 4 T% 55 75 NG, * #8 LEED; 
0 21: Jan. 4. 49 608 16,2. 3 0 1 4, "50, 0 ; 555 88. 


Vor. VI, . 61. 


Fr 


\ f 
4 p , . 1 
Ve 5 . 
- 9 N 5 
7 X 4 * £4 5$ 
S * 


MN Ns 


Y - 
— 


Re FRE. Fore 
G ow = 2 83 - L215 
* — 4 S — — 
** 7 *. 


rern 
. Ing nn es 


75 S 
_— - 


3 
— , 0 * 22 
aa: > IE 
OA OE I 1 
— — I nrongw———_— CN 


NE ITO TI 
— — — —— + — — 


. 
* ——é——j—ũ æ EFUmE2—eEm— —— — — — — — 2 
—_— = * l ow - 


—ñ 
* 


8 8 S EO , 
8 n nes J 
* - OS” WT SPIT nts 
—— —_—_—_—_— CCC — "ws . — 


— 
ws. 
' 

3 2 1 eu 

ISA 0 ” 

TY 1 * 
K AA ee mm. —— — — nos — 
0 — = — 


— 


i ů —— 


— 


— 


— ——_— tn — 


— 
_— 


— 


—— — ——— ————— 
—— — En — = 


2 \ g 
4 «4 k 4 \ F , \ 4 
4 . 1 
1 N - 
by 1 o * 
F - l | a 
4 \ ” 
# by 2 
+ + 
o ' l 0 
1 f : 
2 a 
7 2, 
10 | 


5 L 1801. 


31 3 
» 

\ ; 
„ » 5 


Cxyeney 


1 7 
* A 0068. L — 
9 5 = 

S 


8 


Nou. 23. 
* - # 


| Dalsr⸗ 


5 infants, or to be made good by the truſtees; 
on a conveyance from 
tranſaction was a ſale of thi 


Payable by inſtalments; the laſt inſtalment payable iu 1797. It 
appears, the whole of the property ſold for more than 806 J.: but 


lock to that: the wife was to took 
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To infants to permit arrears to accrue for a Joh, of time * Gan 


| grow better? What is called an accident muſt have been fore- 
een as an inevitable conſequence of permitting him to be in ar- 
8 rear, and that a arrear increaſing. 


-I admit, when the event, the 


i bankruptey, happened, they did the belt they ww.” in the —_ 
To from, in which SIP? had . the e 8 
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be 1 i the Rolle=The <a e 1k 
arifing from the deficiency of this truſt . wok is to be borne by the 
The caſe ariſes up- 
11 \ Caffrey” to the aha but the rell 
property to the huſband for 800 !“, 


as it was found, the truſtees were not entitled to the ſum, for 


which the furniture and other effects ſold, the deficiency i is con- 


ſiderable. It is contended for the truſtees, that though undoubt- 


edly there was originally: property ſufficient to anſwer the 800 i, 
and though a loſs has now taken place, ſo that they cannot re- 


ceive the amount in value of that property, it was loft by means, 
8 for! which under the cireumftances they ate not reſporiſible. Firſt, 


it is obvious, they ſay, it 


eould not be intended, they ſhould x pro- 


2 ceed rigorouſly to enforce payment of each fut of 100 J., as it be- 
came due; for ſo long as the ſecurity they had taken remained 


good the 8007. would be forthcowing; Fu 


"they had only to 
E to the ifitereſt, It was there- 


. fore i in nature of a mortgage; and, as in the common caſe, it is 
nat to be expected, that they were to have inforced i it at the pre- 
_ ciſe day; that it would have been GilaTrantageous" to the children 


themſelves to have proceeded rigorouſly year by year b inforce 


; payment of the inſtalments; for the children were maintained by 


him. There is alſo ſome evidence of intreaties by the wife, that 


her huſbaund might not be preſſed.” Then they ay, it appears, | 


that by their delay in getting in the money no tols has been ſuſ- 
_ tained; for the loſs was not oceaſioned by that; ; and bat for the 
deciſion in the Court of King's Bench tlrè property would have 


ge Nr e gry oy the Aar of the truſt; and the 
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[ oy 1 <a Hand 362 to 46 Ae "a iy was money 
| poyable by inſtalments; not a'ſum to be paid at once, as a mort- 
_ gage is; and ſecured tod, partly, upon an eſtate daily a 

in value: à ſhort leaſe, for twenty-five years, commeneing in 


27865 alſo upon a ſort of property very uncertain in its nature; 


for it muſt be entirely in the cuſtody of the perſon having the 


| _ poſſeſſion, of the houſe; furniture, tec, From theſe two conſidera- 


tions, the diminiſhing value ef the property, and the mode of 
payment by inſta ments, I am of opinion, the truſtees were not 
juſtified in any great indulgence: the perſon 


rent. Ia the latter the debtor may be able to pay that ſum to ; 


Torrow; g : but the chance of receiving money by in- : i 


other. people. The truſtees might have ex 
Vith des ereus, They ougbt therefore 40 have abe 
3 for the ſecurity of the infants; partienlarly when hat is 
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bined with the other cir umſtance, that the property was — 4 


ing in value, Notzwithſtane 


4 value; and as to. . e the trult Pre 
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on, if not poſitively f 
bound, holding the property under A condition; for it was evi- 
dent, that his inability would be conſtantly augmenting. If he 
Was unable to pay the firſt inſtalment, he muſt be ſtill leſs able to 
1 pay the ſums accumulated from permitting them to run together. ö 
The caſes· of payment by inſtalments and at once are quite diffe- 4 


: its being regularly received. Therefore, 
2 2 Ho the ian might not have been under the neceſſity 5 
= exaQing from the huſband the money on the preciſe: day, yet 
 _ they-ought not to have given great latitude. Ker were hardly 
juſtiſiable in permitting two inſtalments to become due; ſtill leſs 
three; ſtill leſs four. But here, they permit bim to remain four 
years in poſſeſſion without receiving a'ſkilling. That is evidence, 
that he was not proſperous. It did not turn out as well as he ex- 
pected); ,It-might: be:ſuppoſed,: that he was running in debt with 5 


ing the leaſe ſold at laſt for not muck 
\ ks chang. was to pay, it was property naturally diminiſhing in 
10 the 1 Was of 
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Have been al 
for any loſs in any way to that property; for whatever may be 
5 the immediate cauſe, the property would not have been in a ſitua- 
tion to ſuſtain that loſs, if it had not been for their negligence. 
= they had. taken poſſeſſion. of the property, it would not have 
been in his poſſeſſion. If the loſs had happened by fire, light- 
ning, or any other aecklent, that won. not . * [excuſe 2 
Ong if guilty of W 
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bees As. Elen to, to lay down this: W FOR 1 =P ©" : 
might without any reſponſibility act, as theſe did; in eight years, 


within which time the whole money ought to have been paid, 
receiving only 250 l.; and taking no ſtep as to the remainder. 
I It would be an ericouragement to bad motives; and it may be 
3 : impoſſible to detect undue motives. If we get the length of 
neglect in not recovering this money by taking poſſeſſion of the 
property, will they be relieved from that by the circumſtance, 
what the loſs has ultimately happened by ſomething,” that is not a 


direct and immediate conſequence of their negligence ; vis, the 


 decifion of A doubtful queſtion of law? Even ſuppoſing, they ae 
8 right in ſaying, this was a very doubtful queſtion, and they could 


not look to the poſſibility of, its being ſo decided, yet, if they 
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The el at 1 was e as an 


| a eto ” 


at the bars and the caſe as an unlooked for decigen. I do not 


how. the queſtion could have received à different deciſion. 


=. 1 The caſe is very different from thoſe, which were cited: Ex part: 
Property * 


* 

3 
8 
. 


Marſh and Viner v. Cadell In each of thoſe enſes the'widow 
having the huſband's property in her poſſeſſion; the ſecond huſ- 


band as ſuch fell into the poſſeſſion: of chat property, of which 
che wife had the poſſeſſion. | "That is a poſſeſſion in autor droit 


merely. 1 


without 


mu n. there * de 780 ſuch think as x poſſeſſion in auler 


el y liable under the Naniite. 


5 There w was nd tach in e in leaving the property in that 
| poſſeſſion, in which it ought! not to be- But in this eaſe there 
I an aſſignment by the adminiſtratrix to the truſtees; veſting in 

chem the legal property. The truſtees give the poſfeſſion = 
Prieft. He was entitled to the poſſeſſion by the terms of the, 
| truſt deed; under che proviſo, {0 long as ke continued to pay the 


_ ad * but oh 1 own 
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" ks at and according. to, this deed. 
to pay the 100 ,. a year regularly they were entitled that inſtant Can 
to take the poſſeſſion from him. They leave it with him, juſt as 
if he had made thoſe payments. As to all the reſt of the world 
the truſtees took upon them the reſponſibility ;. dealing, as if be 
had paid them. It is directly within the act; leaving in his poſe 
ſeſſion goods, Which they might have taken any day out of his 
poſſeſſion. The deciſion in the Court of King's Bench ig 1 +1 
right; and it is impoſſible, that there could be any other deciſion: 
but if it was wrong, that would not have altered the determina- 
tion here; for, as between the truſtees and the bankrupt's eſtate 
the 8 is desi wad! at Ly: W is not is . PRION - 
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The inſlant he ned 
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juſt be for an account according to the 
prayer of the bilt; and: if there: 16 nee the truſtees woe 


F . 


compelled to make good. the Tols;/ particularly the dab of my 


ſuit with the allignees, it is a neceſſary conſequence o 
on, that no coſts can be given to them; for the ſuit was 


neceſſity by their laches; and therefore cannot poſſibly be at the 


expence of the fund. They were taking the chance of eſcaping 
from the effect of their own negligence. 
vrhole expence of that ſuit. As to the expen 
leaſe, which it is alleged, muſt have been invltirh 


that 


ſell, till the property is 'diminiſhe« 
would have produ 


They muſt bear the 
ends upon the reſult of the account; for ir they halle. 

in value, and if otherwiſe it 
enough both for the 800 L. and the expences 


of the ale, then they are not entitled ; for the deficiency was 
coal | ies. If any expence was incurred i in 


on | of their lach 8. 
the execution of their truſt, dl will be entitled to that. 


_ coſts of the 19 0 muſt of Nerd 15 data _ them.” 
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erg: Wis 1 vation to o the - or made 
in fee of an undivided moiety of a capital meſſuage and four 


 ſrriall niefſuages, ſubject to the life eſtates of herſelf and her hut. 


band, and ſon · in- law Richard Wills, and having a power to deviſe 


8 notwithſtanding coverture, by her will deviſed all the meſſuages, 
tenements, moieties, lands, hereditaments, and premiſes, with their 

appurtenances, ſo limited, from and after the deceaſe of Richard 
Mil, unto all and every the child and children of the body of 


Richard Wills, lawfully to be begorten, equally to be divided be- 


5 een them, part and ſhare alike, as tenants in common, and not 


as joint · tenants, and to the ſeveral and reſpective heirs of the 


Body and bodkes ef all Such chile and, children, repeGively law 
Fully iſſuing ;. and if there ſhould be. more ſuch children than one, 


and one or more ſhould die without Hue of his, her, or their, 


-body or bodies, then and ſo often as to the part or parts of ſuch + 
child or children ſo dying without iſſue he willed, that the ſame 


ſhould remain to the uſe of the ſurvivors or ſurvivor of them as 


E Tenants in common, and to the heirs of the body of ſuch ſurvivors 


or ſurvivor; with a 0 over in n, of Auch ne to a ne- 


| wer in. e 


- » 


hier ke death h of Elizabeth Mill the bill.» veins! 1 FA TOY 


| 5 1 by Richard Wille and his four infant children againſt the de- 


wiſces of the perſon entitled to the other u 
Rad been in poſſeflion of the maufi 
Heath: 'of their 2 nn 


e Seen ai Mr e for the plaintiffs dad, as 8 


divided moiety; who 
nfor 2 1 my 
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bet ee frow the poſſibly of aber iir. WR 
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3 Ur. Richar 4 for the afar cid, 122 parties were willing to 
4 have a parting, if it could be made. 


1 pie 9 


by x 3 


e all . you are entitled to a parti- 


ion during the life of the tenant for life. But I think, this is no 


n ; for if ho in every Bene. where there is a ſettled eſtate 
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B 1 of bus = de aa the; 34 45 4 of Portion veſt- 


March 1739, previous to the marriage of Eliab Breton and pe fade 


child by i im- 


Elizabeth Wolfoncholme, in conſideration. of the marriage and of 
à ſettlement of the ſame date by Zlizabeth' Molſtonebolme of her 


iſſue of the marriage, and for other conſiderations, certain real 
eſtates in the county of Northampton were conveyed to truſtees 
and their heirs; to the intent, that Mary Breton, the mother of 
Eliab Breton, ſhould receive a rent-charge of 400 4, ſecured by ©: 
a term of 99 years upon part of the {aid premiſes; and, ſub- 


_ truſtees to preſerve contingent remainders ; 3 remainder to-truſtees 
for 150 years for ſecuring a j jointure of good. a year to Elizabeth 


„ their executors, Ac. for a term of 500 years; remainder | 
tothe: _ ba ee 1 the ee AI _ . . 


ee 
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High cork 300 y y were declared rt fn wake 
there ſhall be any 'child'"6 


» 


„ 


r POP V4 
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Ta 2 


r ſettle- 


eſtate of inheritance for the benefit of Eliab Breton and the ment, agaiot 


words ; and 
a clauſe of 


child, before 
the Portion 


jet thereto, to , the ule of Eliab Breton for life; 3 * remainder to able, 8 


authorities 


Taſfonebolme in bar of dower ; and, ſupject thereto to che uſe of fold 


children of the ſaid Ekab Breton 
on the body of the faid Elizabeth Wolfonchelme his intended wife 
ke be begotten 4iving at the time of the deceaſe of the ſaid 
Elias Breton or afterwards'born alive other than ſuch as ſhall Fe 

Kr mike ot” his 7 for was time ng. ou the ſaid 8 . 


1 Co the! mid feral annuities. or x yearly rent arg of Say oh "hd | 
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cine in Thinttly? | 
wr. by Tas or mortgage of the ſaid premiſes compriſed in dür 


ſaid term of 500 years or of a competent part thereof for all or 
any part of the ſaid term, or by or out of che rents, ilſues, and 


profits, thereof i in the mean time until ſuch ſale or mortgage can 


"bg made, or. by all or any the ways; and means aforeſaid, raiſe 
and levy the ſum of $5,000. L of lawful. money of Great Britain 


for the portion and portions of all and every the child and child- 


ren of the ſaid intended marriage other than and except an eldeſt 


or only ſon; to be applied and diſpoſed of i in manner following: 


in caſe there ſhall be but one ſuch child, then ſuch child ſhall have 


the whole ſum of 5,000 4, for his or her portion; and in caſe 
there ſhall be two-or. more ſuch children, chen the ſaid ſum of 
5,000. to be. equally divided between or amongſt them ſhare and 
mare alike: the portion er portions of ſuch of them as ſhall be a 


ee e Wh e to be paid to him or them at his or their- reſpective 


on ; and if any of the faid © youngeſt ſons ſhall attain 


age or ages of twenty-one years; and the portion and portions of 


ſuch of them as ſhall be a daughter or daughters to be paid to her 
or them at her or their reſpective age or ages of t twenty-one years 
or day or days of her or their reſpective marriages Which ſhall 
firſt and next bappen a after the deceaſe of the ſaid Eliab Bre- 


the age of 


8 awenty- one. years, or any of the-ſaid daughters: mall attain the age 


of twenty- one years or be married in the lifetime of the faid 


Ms Eliab Breton, then the portion and portions of ſuch of them as 


halt be 4 D e daughters rs; younger ſon or younger ſons, 


RR — 
3 1 7 
* 


m, her) and them, within three months next 


9 * 


< ee old the” deceaſs:of 'the;-dbKha} Bretwi, unleſs: the ſaid Elia 


time from and after, the deceaſe of the ſaid 


®, * * 
( 
— 


Breton ſhall by any writing or woritings under his hand and 
ſeal direct the ſame to be raiſed in his life, Which it is hereby 


agreed and declared it ſhall and may be lawful for him to direct 


or appoint accordingly; lo. as the me be no q prequcice to the 
Maid ſeveral rent charge 0 


Mary Breton and Bleek kalk, 28 —_— . 
of them. And alſo upon this fu; 


__ Jruſt z that zin the mean 
th; Breton, until 


4 * 5 »..% N 
9 * 


payable, they the ſaid 


rtion or portions ſhall becom. 


he ſame ö 


2 truſtees, their executors, He. ſhall and. do by and dat of the rents, 
| Hues, and profits, of he premiſes ſo. limited to them for the ſaid 
term of $99. years, as aforeſaid, but ſuhject nevertheleſs and with- 
out Fee to the id, ens, rent dann of +4096; and 300 U, 


* „ | raiſe, 


=_ 
* IJ x 1 
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Caſes in Chancery: RE 
mie; 1 aa pay, ſuch yeatly ſam and. lum of money for be a 2 
maintenance and education of the child and children of the ſaid R nw 
zntended marriage entitled to portions under the truſts of the ſaid . es 1 
term, until their ſaid portion or portions ſhall become payable, ce bu 3 
as are herein after mentioned (that is to Jays : in-caſe there be but 
one ſuch child, the yearly ſum of fifty pounds, till he or ſhe ſhall 
attain the age of twelve years; and from and after that age, and * 
until his or her portion ſhall become payable, the yearly ſum of ö 
one hundred pounds; and if there ſhall be two ſuch children, the 
| fearly\ſum of forty pounds for each of them, till they ſhall reſpee - 
_ tively attain their reſpeclive ages of twelve years; and from and 
after their reſpective ages of twelve years the yearly ſum of gol. 
a piece; and if there ſhall be three or more of ſuch children, ſuch | 
Pearly ſum for each :of them, until their reſpective portions ſhall 
become payable, as will amount unto and be equal with the intereſt 
of their reſpeQive portions after the rate of four pounds her centum 
Per annum the ſaid yearly ſum or ſums for maintenance to be 
paid at or on the feaſts of Saint Michael the arckangel, and the 
annunciation of the bleſſed virgin Mary in every year by even and 3 
eee the firſt payment thereof to begin and be made a N 
or on ſuch of the ſaid feaſts as ſhall firſt and next happen after 
ae deceaſe of the ſaid Eliab Breton; Provided nevertheleſs, = 
and it is hereby agreed and declared, that if any ok the faid chil- 
Aren of the ſaid intended marriage entitled to the portions under 
the truſts of che ſaid. term of five hundred years ſhall happen to 
die, or become an eldeſt or only: ſon, before his, her, or their por- 
tion or portions ſhall become payable, then the portion and por- 
Lions of him, her or them, fo dying. or becoming an eldeſt or 
only ſon, ſhall ga, accrue. and be paid, unto the ſurvivors and 1 „ 
9 vivor and others and other of them, when his, her or their, origi- 
nal portion or portions ſhall become payable by virtue of theſe ED 
|  ipreſents:: 85 Provided alſa, that in caſe all the children of the ſaid 
marriage entitled to portions under the truſt of the ſaid term af 
tive, hundred years ſhall. die, before any of their aid partions ſhall | i 
become payable, then che ſaid ſum and ſums of money ſo to be „ 
; raiſed for ſuch child and children, or ſo much thereof as ſhall not 1 
then be raiſed; mall not be raiſed, but ſhall ceaſe for the benefit of 1 
the perſon and, perſons entitled to the reverſion or remainder 646. 
the premiſes immediately expectant on the determination of the 8 
aid term of ſixe hundred yeaſs; and then. alſo dach ſom. andſums . 
Vor. VI. e OF” 8 


3 


, of money as ſhall be then ealid4 for ve'advardy 1. 
be portions, as aforeſaid, ſhall be paid utito the ſame WO ud 
g e ak gert in ee of renner as aforeſaid,” 


Fe 
Wo FA W 5 114 


The Wee al 56 a viſo 
6p ſhould in his lifetime ſettle, give cad Udo; for. c 


9 upon, any of the children entitled to portions any ſum or ſums of 


| money, lands, tenements, goods, or chattels, for and towards ther 
advancement, preferment in marriage ot otherwiſe, then ſuch ſum 
of money, or the value of ſuch lands, tenements, goots, and 
chattels, to be teceived by, given to, or ſettled upon, ſuch children, 
hould be accounted as part, if leſs, or, if ab much or more, for 
he whole, of the portions provided for them, as aforeſaid; unkk - 
dhe ſaid Bab Breton bg 284 N ing "utider wy; hand and 

tral S ard the e 


E 


* 5 ; $ . 5 N REC 
LY 2} : ; N 4 „ 


be ifue & as 1 was / Gives children: * "mM 
Michael. Zarvey, William, aud Eliab, and one daughter, Mary. 
The daughter attained the age of twenty-one in the life of her 
father; and married Fobn Hope ; by whom the had three ſons. 
Mary Hope died in the life of her father; who died in Derember 
1785; leaving bis wife and three ſons ſurviving. - IAficbas / Har- 
vey Breton, who. had been in poſſeſſion of the eftares ſince the 
death of his father, died in 1798; Taving a ſon; and Mary Bre. 
| tha and Eaabenb Breton, the mother and widow of _ 
Bro on, bad been dead ſeveral e 2 1 8 e ee For „ 


ww bill was filed wy the eldeft fon 8 ls of Ma 


pe; ſtating, that the had not been advanced by her father; and 


chat her brothers Milliam and Ekab had been advanced by their 
father to a greater amount than their ſhares of the ſum of 5,000/.; 
and bad executed releaſes to their brother Mizhael Harvey; and 
praying an account of what is due in reſpect of one-third of the 
faid ſum of 5 o. and that what ſhall e due ay be Fate 
under the term. . 


. js. 


The defendutit Williom 1 Fg ſon al 4 ber of Mi * 
ry Breton, by his anſwer ſubmitted, that the ſum of 5,000. 
&id not become a veſted intereſt in any of the children of £Elied | 

and Elizabeth Breton * the life of their * asd Mary 
Eye 
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ü a 167 un . the | ate 
The 2 N is, Whether Mrs. Hope, who attained the ape 
of twenty-one, a and Married, loſt her portion by dying in the life 


: * 


4 bet father. Thie ettabliſhicd* dodtine of this Court is, that, _ # 


"directed to be paid at the age of twenty-one. or the „ 
marriage of daughters, with Turvivorſhip, followed by a Proviſion, 1 


portions are 


that t if they aftain thoſe periods! in the life of the father, the por- 


prevent. the veſting i in his life. That i is now become the landing 


rule upon Emperor : v. Rolfe (a); Cbolmondele v. Meyrick (3), my . 


Milli. v. Wi li. (e), exprefaly recogniſing. the preceding cales, 


Upon thoſe authorities i it is now fully ſettled, t that where the time 
of payment is not, as is aid! in many caſes; annexed to the ſub» 
ſtance, and is mentioned, not on account of the perſon , but the 

eſtate, the portion is veſted. Ia this caſe two periods are pointed 
gut, the age of twenty-one ; and marriage, both clearly referring _ 
the perſons. the third perigd, the death of the father, is mentioned 15 
wich regard to the fund. The words, that will be prineipally re- 


ur in the beginning of the declaration 
of the truſts of che term 8 upon which it will be contended, thas | 


lied on, are thoſe, that. o cc 


it was not the intention, that this portion ſhould be raiſed but fi 


children ſurviving their father, The caſe {o Provided for has not 8 

Happened; for by an expreſs direction the truſts were not, to be 
performed, if there were no children hving at bis death: b K 

Io were children. Therefore they can only. raiſe Al inference 0 

from thoſe words; providing for raiſing the portions, in caſe 

there ſhall be any child or children Aivio 8 at che time 3% 4 ; 

| 4 Jeceale of the faid LH Breton or afterwards born alive, Te. 


That expreſſion upon the whole ſettlement muſt be a mere taiſtake 1 
and it muſt have been intended children born in his life, ot in due 
time afterwards. "Theſe words muſt have been uſed by accident. 
| There never wus ſuch a ſettlement 4s they import; that as long 
as the father liyed, there fliould be no proviſion for the children; 
and ne portions, unleſs they mould happen to ſurvive their fa- 
her; though they ſhould marry and have children and grande | 


01 1. aer 5 40 2 $5.2. C. * * @ Ante, vol. 3. TH 
5 7 Children. 


3 ions all not be Paid till after his death; yet that clayſe ſhall not 5 


* But even upon ay * 0 a Raatz the con- 
ſtruction can only be, that the portions were not to be raiſed, if 
there were no children then living. Mrs. Hope having married 
in the life of her father, the event, upen Wkich the Turvivorſhip 
accrues, did not according to the caſes, decided happen. In Weed. 


"chef v. The Duke 74 9 a) the ee 4s, if they © ot Hould 


US 


a yet! it was s decided, that Tay Thane, though the Ted in | the 
life of her mother, was entitled to a ſhare.” a The Intention was 
not fironger than upon this ſeitlement; . though depending upon 
.different « circum lances; for it cannot. be conceived, the! intention 
Was, that if a child wanted a portion, having a family, that 
Family ſhould be deprived of it for the fake of the other children, 
-who might not want it. Since the determinations, i in which it 
has; been conlidered, that the veſting of a portion is to depend 
upon the t time, when the chi id ſhould. want it, and that the word 
1 & payable” may be conſtrued « veſted,” the Court ought to find 

very ſtrong words to juſtify a different conſtruction under ſuch 
ee a child dying and leaving a family. No ſuch in- 
tention can be inferred from this ſettlement. Tn the clauſe poſt- 
Poning the payment till three months after the death of the father, 
it is not ſaid, if ſuch child ſhall be then living.” In the proviſion 
that advancements by the father ſhould be conſidered as on ac- 
Sur of che portions, unleſs he ſhould by writing ſignify the 
contrary, the ſettlement ſpeaks of any of the children entitled to 
portions; which muſt be having attained the” age of twenty-one 
-or married; for, unleſs that is the meaning, they could have no 
_ 4itle to the portions in his life. "The fame expreſſion is is uſed 93 
_ e e H CROEre 


27 * Solicitor: Gol 1 akin: a Me 5. = for the * 


| Fendanta—There was no veſted intereſt under this ſettlement. in 


any child, who did not ſurvive: the father. The intention muſt 


be found through the medium of the words. Though ſuch a 


proviſion may be very unuſual and unreaſonable, it is not Illegal, 
or ſuch as this Court will refuſe to execute, . Parties may provide, 
That a portion ſhall not be raiſed for the adminiſtrator of a deceaſed 
child. It is e, to uſe more "AF Foun: to thew that 1 in- 


03 0, eta 


tention. 


Caſes Ar Thanes . 


7 4 tention. 8 60 caſes cited there could. 'be no w—_ eſtion, that 
5 upon * n en clauſe between the introduction and the 
, proviſo che portion would be veſted ; and the language of the 
proviſo in-Cholmondeley v. Meyrick i 48 very different from this for 


no right to raiſe. any portion. If that was dhe weaning, is it very 


. 


ing ſhould take the. whole, not the repreſentatives of 4 n 
child? Mingrave v. Falgrave (a) is very material in this view. 
The proviſo there only. repeats at the end what was in effect ex- 
1 in the beginning of the ſettlement ; chat if no child ſhould 
be living at the death of the parent, nothing 


nothing is to be done under the truſt: if ſc 


ſon becomes the eldeſt, his portion is to go to the o 


ing the intereſt by death; ; and the phintiff, muſt in the ſame way 


reſt as a younger (on ſhould, go to the others. The words en- 


if he had, that would be a veſted intereſt, and alſo put in poſſeſ- 
ſion; and that clauſe extends to an advancement at any time of 


it very material i in theſe caſes to aſcertain, what would be the de- 
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there it is, in caſe any ſhould die before his, her, or their, por- 
4 tions ſhould become due or payable.” Upon any conſtruction 
of this ſettlement there are events, in which the grand-children 

| would not bave been entitled to the benefit of it. If in theſe 
_ caſes there ſhould be-no children. living, but all had left children, 
4 | the. term in that, caſe would be determined and there would be 


che term. I vs defendant's conſtruction is perfectiy ener © 
with the pole dattienient. If all the children 3 eben. * 


accrue to choſe living at the death of the father. Bode a younger 


ths chil s life. Ia Willis v. Willis the Lord Chancellor thought 


cdiſion in certain events. The plaintiff's conſtruction is impoſſible; 
unleſs the. introductory words are expunged.; and is quite incon- 
- ſiſtent with the proviſion, under which, if there had been ten 
alan N all died i in the life of the father, this. ſum could not $ 
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ahlfurd to £0. a. little farther; and provide, that the hildren durvive 


fame conſtruction muſt be put upon that as upon the 3 deveſt- | 


contend: againſt that: but the; ;proviſion i 4s expreſs 3 and the inten- 
«tion muſt be: admitted, that, if he became the eldeſt ſon, his i inte- . 


< titled to portions in the clauſe-reſpeQing advancemetits Gr ths bi 
father do not vary the conſtruction; for it cannot he denied, chat ; 
a power was given, to him to advance the portions in his life; and 
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1 hows raiſed tle? ten | children had furtves; 1 
Evurt ſay; the repreſentatives of the other nine would be entitled! 


Such conſtruction, making it depend upon the event, would be 
oy prepaſterous.-. The cireuniftance of there being a child living, Oc. 


vis: conätien ptecedent to raiſing the portion. | "Whether the 


* % 


leave a child was in uncertainty during his life, 


- Therefore during his fe the whole 5,0007, was in contingency ; i 

1 and Wiſe oo part could during his life be veſted in any child. 
1 mi nue wa to che pufpofe of enabling kim to make that a veſted 
 intereft, which otherwiſe would during his life be a contingent. 


n to him to direct the 5,0004, to be raiſed during 


intereſt: but that power was never executed. This event of a 


younger child attaining twenty-one and dying iu the life of the 
father probably did not occur to the dra wers of the ſettlement; 


and therefore was not provided for; ag, upon wills particularly, 
| there are many events, of which the parties had no foreſight. 


The introductorpweords are the firſt thing; upon which the 
ode; and. muſt prevail, unleſs: afterwards explained. 
In Wingrave:N- Palgrave. the Lord Chancellor goes much upon 
the proviſg as to de tem 3 but the words in this ſettle- 
* as to that leave the queſtion juſt as it was; and the contin- 
g. res which che term was to WP has NO Tt 
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field in reply- ee to FR Ute the event, in 
n is not to be raiſed, lias not happened. There is 
the ſtrongeſt implication upen the whole of this ſettlement, that 
the children might become entitled to portions in the life of their 
father. If ever latitade is-to be allowed to words, it ought upon 
a marriage ſentement; the object of which is to provide for the 
iſſue. Upon the whole of this ſettlement taken together it is 4 
proviſion for the ſue of the marriage. No argument ariſes from 
What is thrown in with reſpect to a younger ſon becoming the 
_ eldeſt; for the la w of this Court would have produced that effect, 
whether expreſſed, or not; and that is not determined by the 
ume of veſting; for if he became the eldeſt ſon before the day of 
payment, he would loſe his Fortin, "' eee v. Doleman . 
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1801. 


+ 3 in Waddeach ./ The Duke mes es that: wks ants 1 Horx 
dong, and Wenn to manage, and notwithſtanding the ſtrength na” 
of opitit by the Counſel againſt this claim, I feel a Cx lep. 
3 Rrong inclination at this moment in favour of it. It is quite clear 75 
 mpon all che caſes, that, to get rid of nee the Court looks 
int upon it as a hard thing to impute to a father, that he ſhould | 
mean, 4 child having attained twenty-one, or bene to marriage 
able years, and formed a family, yet, beeauſe that child dies in his 
ne, the deſcendants ſhould have nothing, and feeling that not to 
f be a x probable intention in a a parent, have thought themſelves at 
the-<vaſlrd8ion" of che word os they would 
or upon a matter of contract, enn 
an grave v. 'Palgrave' iris 
brows; = fon had lived to: the age of TOTES ts mtght 


. rte that 10 belled pon or he e 0 this: oa 
that the dlaim of the daughter muſt have been co 
the whole life of the father; as he might ha 
tingencies are expreſſed in that caſe: dying ut an h 4 i 
and leaving a daughter or daughters; and that from yi 

; which gives A clear expoſition, - that-it was.not meant h Lp ing had . 
a daughter, muſt mean at his death. In Woodcock v. The Duke of - 

. Dorſet alſo; the expreſſion is leave. In the former caſe it Was 
held a condition precedent; - becauſe the word © leaving meant 
upon the context at his death; amd cdi becauſe the. t 


- 


law was gone; and it muſt have been conſidered by the Court, ads 


. . ver in the ſettlement.” | Landon ee n that = Fl 
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be WR e v. Ro Role; the date of A 1 ont in 
ane was very like a new deciſion. - It ſeems therefore to have 
been a long time, before the Court could get over the natural 
effect of worde ſo ſtrong and ſo difficult to manage. The con- 
ſtruction in that caſe Was, that the words “ grow due and pay- 
able“ were, for the benefit of the eſtate, and attending to the 
motives of parental” feeling, with reference to the age of twenty - 
one or marriage in the life of the parent, to ſecure the portion. 
There was a. contingency there; at leaſt a contingency to deveſt 
wg veſted under the e 1 . 


} 180. rent Bom able "— in 1 it tis ani; _ the hee 
3 "_— _ is one, that prevents the veſting, not merely to deveſt. Cbolmon- 


r deley v. Meyrick, which in the ſubſequent caſe of Willis v. Wi illir 
5 Euiroan,. the Lord Chancellor cites from an accurate note of. the ſettlement, 
FS ee in 1788. A. very material circumſtance. in that caſe 
is, that the father might bave appointed by will. It might have 
ho argued, that thoſe, | who were to take for want: of appoint- 
ment, were the objects of appointment. The difficulty was, that 
as he had the power of appointing by will, the children to take 
could not be determined, till he was de ad. It might therefore 
have been contended, that it did not mean children, unleſs they 
A ſurvived; ſo as to be the objects of ſuch an appointment. But 
the caſe in default of appointment having actually happened, and 
3 having attained the age of twenty - one in the. life of the 
8 Patent, .thoygh. the : words were“ due or payable, which, have 
due and payable- in Emp or v. Rolfe, the 
Court would not be entaagled with the other queſtion.; but ſaid, 
=. ſens were e 3 Ws not ariſen, /1 in which that argument 
= could be preſſed; and as there was no appointment, Emperor v. 
| Rolfe. might be followed, though the child died in the life of the 
parent; and died, not before one contingency, before the en 
ee ne N an the en its nn ee 
1 „ ES en Wl, R 1 72 
a many acts have folls: ot in 4 1 n 
upon the authority of theſe two. The next, that was cited, is 
Woodcock v. The Duke of Jpg 2 which is ſtronger than any other: 
for, if the word leaving is conſtrued in the context with 
5 -« ſurvivor, it is impoſſible to deny, that there was a contingency | 
exiſting during the lives of the parents; as it is contended that 
| there is here. The recital is a circumſtance in the deed, upon 
1 which ou can argue to the intention; but it is not. that ſort of 
circumſtance, that the Court would, except between parent and 
child, lay hold of 40 deſtroy by the recital the obvious and 
T effect of che worde in the other parts of the deed. The 
3 Words in this caſe, are much ſtronger than thoſe in Mingrave v. 
DPalgraue. The words “ if there ſhould be but one ſuch child,“ | 
upon the natural conſtruction muſt mean one child left at the 
death of the ſurvivor. It would be impoſſible to raiſe an ambi- 
Auity upon łhat in any other caſe than that of parent and ebild. 
. To FO Cale the anſwer n be, that che Court ha, 0 


Cute in 00 ancery; 


right: to fin Prune”; - for the money would have been 1 e 
| = of Lord Gower ; and no truſt upon it. But Lord Thurlow 
7 vent this length; that i n the caſe of parent and child a child 


the intention; 7 obſerving, that the words were very ſtrong aud 


been matter of contract, where, the relation was not e: 


: »* 5 e 
. . Pe”. 


garding it as the caſe of father and child, muſt direct me, and 


«thoſe; who ſay, the child is not entitled, to ſhew that from the 


geney, it is not in che ereation of the term, but in the expr: 


/ 


| Uaviog: -attained the age 4 twenty-one, and having occaſion for a | 
though dyiog in the lives of the parents, is a child licing 
; at the death of the ſurvivor. He certainly goes that length upon be 


difficult to manage. Willis v. Wilks. is alſo. a very ſtrong caſe ji 
though diſtinguiſhable in ſome circumſtances: but if chat had 
) ſidered. 


Fg ore Rk not have urs as it was, ery thoſe . „ 


4 See in this ae DR are ks diffieult-+ 40 en 1 5 
as intention of the ſettlement, I mean the natural intention, re- 


. theſe caſes authoriſe me to ſtruggle with language; for it is ſtrug- 
ling Wich language; and it does not follow, that becauſe caſes 
are put, in which I could not ſtruggle effectually, that I cannot 
| prevall in the caſe, that has happened ; if the words will bear me 
out in that according to the rules and authorities. Upon the trus 
intention of chis ſettlement, in poſſeſſion upon theſe caſes of this 
rule, that primd facie'a child having attained twenty-one or mar- | 
"ried is to be conſidered a child entitled to a portion, upon the 
ground, hat I ſhall not impute to a father the intention to leave 
- child, having occaſion for a- portion, without one, it is upon 


tenor and words-of the ſettlement; and it is Hot enough for then 
to argue, chat they have manifeſted that, becauſe they have point- 
ed out another caſe, in which it would have been impoſſible for 
the Court to have ſaid; that child was entitled. If upon the words 
the is entitled in the caſe, that does exiſt, the Court would rather 
| Sie the portion than ſtruggle to ouſt her of it, becauſe 1 in another 

caſe they would have ſtruggled ineffectually. In this ſettlement 
the truſt is prior to the eſtate tail. In that reſpect it is not like 
Wingrave v. Palgrave. - But unqueſtionably it is a legal eſtate in 
temainder during the life of the father; and if there is a contin- i 


of the truſts. As to that the words are 'exceedi gly difficult'to 

manage; and 1 cannot go the length of Mr. Mansfield, that the : 
view 5 7 8 at his deceaſe mean born 1 in his life. The words 
l. VI. 5 0 „„ e 
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3 © an 
= child to be 
conſideted as 
living. 


Caſes: in Chancery; = 


immediately colloGibigt 4 gr afterwards: born alive,” wives 4 
meaning to that; for though modern deciſions 42) have held, 
that a poſthumous child is to be conſidered a child living, that 
was not clear in 1739; when this ſettlement was made; and 


therefore theſe words are tfirown in. I am therefore not autho- 


riſed to ſay, chere is not a contingency, properly expounded for 


N the defendunts- But the cafe of Woodcock v. Tbe Dale of Dorſet 
is à direct anſwer to that; eſtabliſhing expressly, that notwith- 
- ſtanding the contingency the pw" ted--accordi 
1 mean \ 
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EY is ſaid, ir there was no younger r child at the a 8 tha 4. 5 


f mer, none of theſe younger children could have had their por- 
tions. I do not conceive that. It migbt ha 

gued in Moodcoc H. The Dale of Dorſet ; in | 
that in that event Lord Thurloto muſt aves held, that they would 


have. had ät; and in. fact has held, that if they "married or attained 


5 - twenty-one, though they died in | the abe bee 1 5 


vwould have been entitled. I 
ſuſtain that opinion in that aſe.” 25 Thee eee context | 
to ſupport it in this. The legal term exiſting, if+it could be ſaid 
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Bark it is > mot: neceſſary to FIVE aha here; = if . eld 
not have taken in that event, does it follow, that a, child is not to 


take, when, there being ſome; children ſurviving; the term not 
only exiſts, but the truſts are to 


executed for ſome children? 
Conſider the words, and the queſtion; which is, whether, in caſe 
_ there is any. child living at the death-of the father, for whom the 
truſts ought to be executed, a child, who attained twenty-one-or 
married, but died in the life of the father, i is. one of the. objects 


_of the truſt, that is to be executed for ſomebody... In this caſe 


and upon theſe authorities I ſhauld ſay, the words * ſuch child” 
_ muſt refer to the immediate antecedent © all and. evety. the. child . 
„ and. children, except an eldeſt or only ſon, . not. qualified, by 
: the. contipgency; - Upon the clauſe as to what is to be raiſed in 


the life of the father, if the words introducing - the contingency 


5 (see date, * 1 1 336-361, 11. in e. v. e and the 
| „ 0 O'S 2 5 | e 8 | BE | ages 
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are to determine the character of the child, and no child but « one „ 
iving at the deceaſe of the father is entitled, how 18 the power to 
rbe exerciſed, and the proviſo to have effet? It may be ſaid, the 
father may direct ſuch a child to take, even though the contin- 
geney ſhould not happen, upon which the truſts of tie term were 
. to, bo exerciſed. There is not a word in the ſettlement in ſupport 
. of. chat; a q that would be as ſtrong a conſtruction to ſupport thi 
act of the fatber as Lam making to ſupp Te this according 60 Wie 
mer caſes. The other elauſes relied: on for the plaintiff do not 


afford all che argument, that has bee med; tockhem. The 
expreſſion. as 40 F nch des the queſtion, ere "Ma nad ; 
entitled to portions. | 3 | MOTIF 7750 Renee, EL OE 
Upan the w. ole/L have aflorig/indlination;-if I:camy:to/con- | + 
4 rue this in ſuch a manner a8 to hold the: daughter entitled. The 75 8 
A authorities g full as far; many of mem a! great! deal farther. © 
Wich that incligation I do: not-heſitate- to y, it ud be better 
to canſtrue all. nftruments according to their terms, and not 10 with » 
ſpell out what they might have meant. I ſhould have had eat "i 5 
difficulty in going the length of prior authorities but as they . 
have gone. fo far, it 48 my inclination, and 1 think, my duty, t o wh 
follow hem. | 4, ſhould, have. no ohjection · to have this caſe ſpoken nd 
to again : but if that courſe ſhould. nat be taken, and I ſhould not 5 
mention it before the firſt day of cauſes, 9 55 will underſtand it 
15 n. opigion, tat WP ; r 80 ee | 110 81 a 
3 1 5 Rr inn 15 3 1 allo | ang; 1 U 0 
5 n oily * fry 1 1120 14G $f 8 Won Fe | 
N farther n e was off red at 64 Bar, 121 the Lord 1 
E not having expreſſed anychange of opinion} the de- 
. cree was made; declaring, that Mary Hope had a veſted intereſt f 
An one third of the ſum of. 5,000 J. and that the ſame with Intereſt 
-at the rate of 4 fer cent. from The death of Eliab had ought o 
AF raiſed 8 fale. or r mortgage. th 
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Tenant for 
ninety-nine 
years, if ſhe 


hall ſo long _— 


truſtees to 
preſerve con- to n to pi 
diogent re- 


1, 27A : heirs of the body 


remainder to 
the heirs of 40 the ſame 


her body: among certain 
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remainder 
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ordered to | | i: 18 Vo the I 
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= I LLOR requiring evidence, 1 ut Mary Wood- 
=_  - _-roffe vas not pregnant, when ſhe left her huſband, an affidavit 
q ' _. was made ; ſtating,” that ſhe was not then” pregnant to the beſt of 
= «the knowledge and belief of the deponents, | N 
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3 Teſtator 44. 15 


rected the 


reſidue of his 
perſona! 
eſtate, ſub- 
ject to the 
PS of 


egacies, 
annuicies, 
debts and 
funeral ex- 


pences, with 
--all conve- 


nient ſpeed 
to be laid 


- out in real | 


eſtates, to be 


ſettled in 
© trig fettle- 
meat; and 


that the in- 
tereſt of 


ſhould ace 


© cumulate, 


and be laid 
out in lands 


to be ſettled 


Ain like man- 
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= having de- 
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eſtate, the 
tenant for 
life was beld 
entitled to 
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of a year 
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35 e & . by: * will, dated; the 5 of buch 179 
| | gave. to. his wife 1,000. a Fear: during her life, Fs iure 


Hats 


and 1 in lieu of dower ; and directed the ſame and all other Annui- 
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ties given by his will to be paid half yearly clear of all deductions; 
the firſt payment of them to be at the expiration of fix months 
after his deceaſe; 3 and he alſo gave to his ſaid wife his houſe near 
"Sheffield, called Mount Pleaſant, with the appurtenances, together 


with the uſe of the furniture belonging to the houſe for her life; 
and after her death he gave the furniture belonging to the ſaid 
Houſe to his executors, to be ſold and go as, part of his perſonal 


. eſtate, and he gave to his wife his town hows! in Audley Square 
With its appurtenances, together with the uſe of the furniture be- 


longing thereto for her life; and after her deceaſe he gave the 
fame. to his executors, upon! truſt to ſell his ſaid town houſe, and 


to divide the net money ariſing from the ale thereof equally be. 
; tween | is two fons Froncit Si elk a 2 nd bonds 


Swale” 
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The vie chen reciting,” that Soi Phi n the teufts 


| and powers in his (the teſtator 's) late uncle's will had deviſed the 
"real eſtates in the county of ' Northumberland, which were deviſed | 
to the faid Samuel Phipps by the teſtator's uncle, in truſt - tofbe 


ſettled on the teſtator for life, with remainder to his ſon Francis 


Sitwell for life, with remainder to truſtees to preſerve contingent 


remainders, with remainder to bis (Erancis. Sitwwel!: ) firſt and 
other ſons! ſucceſſively 1 in tail male, with divers remainders over, 
gave to his ſaid ſon Francis Sitwwell, conſidering, he would be en- 


titled to the ſaid Northumberland eſtates on his death, the ſum of 
2, ooo J.; and he gave to his ſon Hurt Sitivell 30, 00 L; which 


ſums he directed to be paid to them reſpectively on their attaining 


their reſpective ages of twenty-one ; the intereſt of which ſaid 
given by the 


reſpective ſums was (after applying thereout reſpectively what his 
executors ſhould think reaſonable for their reſpective maintenance 
and education) to accumulate from the time of his deceaſe at the 


rate of 41. per cent. per annum for the benefit of his faid two ſons 


deaih of the steg except where it is given by way. of majntenance, though the fund produces 


! more; and the intereſt thall not be increaſed by the effect of appropriation. 
| A legatee having taken a mortgage in part payment, ſubject to an agreement 


for payment out of the 


other aſſets and a reſumption of the mortgages was held entitled to * benekt * that agreement ; gc- 


1 | RG 9 difference of intereſt, 
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lpeivey 1 to 7M added to * principal, unt he ſaid principal 
aun ſhould become payable 3 and it was his will, that his execu- 
tors or the furvivor of them ſhould have power at his or their 
diſcretion to advance any part of the ſaid Tums of 20,0007. and 


his faid ſons Francis and Hurt or either of them in life, before 


his ſaid fon Francis ſhould die under the age of twenty-one years, 
then the teſtator directed, that his ſaid legacy of 20, 0, or ſo 
much thereof as ſhould not have been applied or advanced, as 
 »foreſaid, ſhould ſink into the reſidue of his perſonal eftate, The 
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_ 2 to his * Han. 1 


nr cher ths 10 800 ee charles Wake 91 to 
xe to attain that age; but not to carry any intereſt in the mean - 
of his perſonal eſtate. He gave to his ſiſter· in aw Catherine 


 Warneford an annuity of $004. for her life and 500 l.; to each of 
the children of his late niece Catherine Slater 400 ,., to be paid to 


marriage, which ſhould firſt happen; 3 to Kichard Slater 200d. ; 3 


her ſeparate uſe and 100 L.; and in caſe: me 


2 in reſpect f the legacies given to the children of his late 


HS $5 


| gacies thould become payable, af aforeſaid, 480 alſo i in relpect 


and directed, that the ſeveral legacies' and atinuities before given 
| thould' be paid without prejudice to any ſums, which ſhould be 


rected His ee to continue ſome weekly and ther allow 


0 | „ * 


daes reſpectively for the purpoſe of placing out or advancing 


ſuch ſon ſhould attain the age of twenty-one years; and in _ 


teſtator gave a ſimilar direction with e 0 ue . of 


| ſons at twenty-one, or to be ſooner applied for their benefit, if his 
executors ſhould ſee fit; and to daughters at twenty-one or days « 


the legacies given to the children (if any) of Wt laid niece Jane | 
from her deceaſe, until the ſaid legacies ſhould become payable. 
He then gave ſeveral annuities and legacies, ſome | to. ſervants; 
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1 paid him on his attaining the age of twenty - one, if he ſhould 


time ; and if he died under that age, then to ſink into the reſidue Wo 


to his niece Jane Heaton an annuity of 100 FA dy ring her life for 


leave iſſue, to each of her children 200 * to de paid tg ſons at 
twenty-one, or to be ſooner applied for their benefit, if his exe - 
cutors ſhould ſee fit, and to daughters at twenty-one or days of 05 
| marriage; and he directed, that Intereſt at 4 per cent. thould. be 


miese Catherine Slater from his deccaſe, until their reſpective le- 17 


due from him to any of the legatees or anquitants ; and he di- . 
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his ſon Sitwell as * as might be after. his deceaſe, and as to 
OY his ſons Francis and Hurt as ſoon as might be after they Mould 


ances: 8 ſome 788 t Perl at es ag in Yarkftire "IM 
their lives; and he gave the furniture, plate, books, linen, china, 


well Sitwell for his own uſe and benefit ; and directed his execu- 
tors to pay any annuities or legacies, which by any writing under 


5 e of paying his ſaid legacies and annuities and his debts 
and funeral expences, and ſuch other legacies and annuities as 


to the payment of any legacies, annuities, debts, and funeral ex- 

. pences, he directed his executors or the ſurvivor of them with all 
convenient ſpeed to lay out and diſpoſe of the reſt and reſidue of 
his perſonal eſtate in the purchaſe of manors, lands, tenements, or 


intereſt of ſuch reſidue; of his perſonal ; eſtate ſhould-accumulate 


and be laid out in lands to be ſettled in . manner. a he had 
directed the reliduum of 125 perſonal, FAME: 1 


to his firſt and others ſons ſuccellively 3 in tail male, then to Francis 
Sitebell and bis ſons, Hurt Sitwell, and his ſons, Charles Wate and 
his ſons, reſpectively, in the fame manner; 45 and the ultimate re- 
mainder to the teſtator s right beirs; with powers for his ſon and 
grandſon, when i in poſſeſſion, 1 to grant leaſes, not exceeding twen- 
ty-one years; and he declared, that the legacies. and eſtates therein 

| before given, and limited to his ſaid three ſans Sitwell, Francis, and 


.. and aſſurances, as his executors ſhould require to confirm Phipps's 
e diſpoſition of his (the teftator £9) anche 8 eſtates | in. ** county of 


Wines, cartiages, horſes, and effects, whatſoever, which ſhould 
belong to, or be in or about his houſe, offices, and grounds, 
at Reniſhaw at the time of his deceaſe, to his eldeſt fon Hit. 


his hand or . . 5 him at any time * he 3 890 | 


\ % 


"os then gave all his 3 1 unto . . ker "0 


he might - thereafter give; and ſubject and without prejudice 


hereditaments, i in England of Inheritance; i in fee ſimple in poſſeſſion, 
to be ſettled, as thereinafter mentioned and directed, that the 


3 5 
The will then dreded che e of. 5 eftates, Gi to 0 
Percha, in 1 & ſettlement to the teſtator . eldeſt ſon Sit ell 


Sitevel! for life, without impeachment of waſte, with remainders 


Hurt, by chat his will, were on condition of their joining, as to 
reſpeQively come of age, in ſuch acts, deeds, fines, recoveries, 
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: ables; and in caſe any of his nid wos mould within 
N months after ſuch reſpective times, as aforeſaid, refuſe ſo 
to do, they ſhould- forfeit: the legacies and eſtates thereby given 
* to them; and the benefit of ſuch legacies and eſtates ſo forfeited 
ſhould go as part of the reſiduum of his perſonal eſtate. He ap- 
pointed Thomas: Bernard and Richard Hudalg efton executors, and 
_ guardians of his ſons Francis and Hurt, until they ſhould attain 
their reſpeQive ages of twenty-one; empowerin g them to place 
out any monies, part of, or ariſing from, his perſonal eſtate, which 
| ſhould come to their hands by virtue of his will, or any monies, 
| mt of his perſonal eſtate, which they ſhould retain as a fund 


to anſwer the payment of his legacies and annuities, on real or 
ee ſecurities, and to change the ſecurities. Then, after 
the uſual clauſe of indemnity, he requeſted, his ſon Sitwell Sit- 
muell would ſettle his houſe, called Mount: Pleaſant, after the de- 
ceaſe of his wife, with the grounds, c. in ſuch manner that it 

| ſhould be enjoyed as an t ſor the es) of the town of. 
Sheffield and nord bag eee 
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3 By: a wild ane) As 4 of „ 27925 ht among. 
other things, that his wife had died ſince his will, he gave to bis 
ſon Sitwell. Sit well all his plate, linen, and china, Which was 
given to his wife; and directed, that the diamonds and jewels 
ſhould be valued, and made into three ſeparate lots of equal value, 

to be divided between his three ſons; and he gave to his ſaid 

| ſons Francis Sitrvell and Hurt Sitwell: 190,000. . each in addi tion, 

to the ſaid ſums of 20,000 J. and 39,0904, given them rarely; . 
by his ſaid will : the ſaid ſums of 10,000 J. each to be paid to 
them at the ſame times and upon the like events and with the 
like intereſt as directed concerning the ſaid ſums of 20000 /, and 
: 30,000 J. by his ſaid will. He gave to bis daughter-in-law. Mrs.. 
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 Sitwell Sitzgell, in caſe ſhe ſhould ſurvive. her huſband, an an- 


nuity of 400. for her life, i in addition to her jointure, to, be paid 
balf yearly : a the firſt payment to be made it the end of ſix Calen- 
1 dar months after. the death of his ſon Sitwell Sitevell; to bis 
1 grand-daughter Mary Alice Sitwell. 2,000/., to be paid on her, 
— attaining twenty-one, . but not. to. carry intereſt i in the mean time; 
and if ſhe ſhould die under that age, then to ſink i into the reſidue 
'of his perſonal / eſtate. Then, after ſome farther pecuniary lega- 
cles, 0 legacies of linen and , and ſome nee 


* 


** . * — 4 
: 1 x 4 K 4 i 1 5 4 Ne 
* 8 * " 10 , : 
F ' - L | # a ; 
* ' * i - g 5 id y 
,* 5 q - ; £ 


— 


7 


I 


1801; 


— 
SirWẽã2Gcisö 


Vs 


as. 


* 


; be i in WY to thoſe NY a * 


VEE | N —_ * : 
* | * IC * N Ry FTP = bs 8 my 9 SS 1 "IF 
OTE, WF IO CRATER I IE ESO TR 
WW, LE W enen — TER of. FR Us F 
: Nen 4 on ” WAS YT > TC 4 Ln et? ren by 


the giert e to FED at the 4 of ſix awoke 8 ble 44 


ceaſe, he gave to the Lying -in Hoſpital, to which his wife was 


ing, that ſince the making of his will the truſtees of the Sheffield 


| Tofirmary had fixed upon a ſeite for building an infirmary, towards 


which he had ſubſcribed 500 J., he gave to che truſtees of the 


aid infirmary the farther ſum of 5007., to be paid out of his per- 


ſonal eſtate towards the building of the ſaid infirmary. He re- 
voked the requeſt in his will reſpecting his houſe and grounds at 
Little SBeield being ſettled by his eldeſt ſon to be enjoyed as an 
hoſpital; and gave the ſuid houſe and grounds to his ſaid ſon 


Sitwell Sitwell, his heirs and afligns for ever. He empowered 
and directed his executors in the ſettlement directed of the manors, 


lands, Oc. to be purchaſed with the reſidue of his perſonal eſtate, 


to ſecure, charge, and make'payable, out of ſuch manors, tc, to 


be purchaſed with the reſidue of his perſonal eſtate, the ſums given 
or directed to be paid by his will and codieil for the benefit of 
the ſeveral annüitants and other perſons; and he gave Thomas 


Bernard the annual ſur of 200 l. during the firſt ſeven years 
after his deceaſe, as a c me 


n penſation for his loſs of time, but not 
as a ſatisfaction for his expences in the execution of thi will ; 
and he directed all the legacies and e 8795 the geil to 
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15 oe ode ates the 28th of b eh x 179 3. dhe teſtator 


gave a legacy of 00 J. He died in September 1793; ; leaving a 
perſonal eftate amounting to upwards: of 150, 00 l.; A confider- 
able part bf: which being outſtanding on large mortgages could 


not be got in; and in Michaclmas Term 1797 the bill was filed 
by Sit well Sitwell; praying the neceffary accounts; and that it 


may be declared, that the plaintiff is entitled to the thteteſt of the 


clear reſidue of the perfonal eftate, not Tpecifically bequeathed, 


| ſo far as ſuch reſidue had not been laid out in the purchaſe of 


land under the will, from the end of one year after the teſtator J 
death, or ſuck other perlod as the Court ſhould be of opinion 


the plaintiff was entitled thereto ; that ſuch intereſt might be 


paid to the plaintiff; that ſuch parts of the refidue as had not 


ann laid out in the purchaſe of lands might be ſo laid out ac- 


cording to the will, and ſubject to the payment of the faid legacies 


.. > the defendants Hurt Sitwell, Charles Wale, and Mary Alice 


Sitzoell; . 
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3 Situell; K et the plaintiff may he let into poſſeſſion. of the eſtates, 


-when purchaſed, ſubject to the annuities, .; and that i in caſe 


the Court ſhould be of opinion, that the legacies given to Hurt 
Sitwell ought then to be provided for out of the perſonal eſtate 


1801. 
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not ſpecifically bequeathed, then that a ſufficient; fund might be 4 


et apart out of ſuch perſonal eſtate to anſwer the ſame, in caſe 
1 wes ſhould become dane ee: and Wh e e 
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1 5 . Ponte in "648; direQed, the? -ruidabi accounts | 


and payment of the legacies and the arrears of the annuities; and 
an appropriation to anſwer the legacies to infants and the annui- 
ties: an inquiry, what ſteps had been taken to get in the perſonal | ; 
f eſtate outſtanding upon ſecurities; ; that the Maſter ſhould. tate 4 


the clear reſidue, and hew it had been diſpoſed of, and diſtioguiſh 
what part conſiſted of principal, and what part had ariſen from 
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- The Maſter 1 kis Report, 1 in o Meere i800, flated 5 : 
f accounts; and:that all the legacies - bad en Paid. except the le- 
gacies of 30,00 l. and 10,000 . to Hurt Sitavell and the $,oool. 
to Charles N. ale, and 2, ooo. to Mary Alice Sitzeell., Hart Sit- 
0 avell attained. twenty-one, on che 20th of, Falte 1799. Ffancit | 


; N V attained | twenty-one in October I 796 ; and ſoon afterwards 


applied to. the executors for payment of his legseies; when they 
informed him, that having contracted for the purchaſe of an 
eſtate, which would require great pak of the. money then in their 5 
hands, they could not without great inconvenience to the, truſt 

4 pay him the whole 1 in caſh; but they. were willing to pay bim! in : 
3 the following manner,; in caſh. 12,599. 15 and the remaining ſum 5 
of 17,00. part of a mortgage debt of 3 3,00%, due to the teſta- 


tor, ſecured upon the eſtates. . 


brother he was willing to receive bis legacies | in the manner pr 0 


poſed, upon condition, that the execytors ſhould out of the firſt 


monies, which ſhould. come, 10. their hands, pay him the ſaid 25 
1 of 1 7,500). and reſume the mortgage; which they agreed t o. 


1 * 38 8 * Its 2 0 
Vor. 93 > I „„ 


« | $87 W i 


47 1 2 75 5 
= OV" EF. mo 


| ö the late Saville Finch, Eſquire. ö 
Francit Sit well in anſwer tated, that in order to benelit bis 
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„ of that he Rect 12, yool. aud a transfer of te 5 


Er 


_—_ ſhall be taken back; and the mortgage money paid to Franci. 
___ Stwell out of the monies expected to be ſhortly paid in part of a 
es mortgage or $t,o001. due to the teſtator s eſtate; part of which 
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ee * my in April 1598! on his un to e Executor 
ts refume the mortgage à memorandum, dated the 16th of April 
1598, was ſigned by Francis Sitwell and the'executors ; ſtating, 
har it was tnderſtood and agreed, that the mortgage of 17,500, 


| had been lately paid to the executors, and applied by them, ex- 
cept, 1, 500 J. lent to Francis Sitwell'on his bond; and the reſidue 


is in à courſe of payment; and this is agreed to by the executors, 
46 far as they can 8 with PIPER 4 ity and the due execu- 
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: ited, that 1 528 rdingly on the 16th of 4pri) 
| y Wy the defendants advanced to Francis Sit well 1,5007, upon his 
bond. He therefore claimed 16,000 J.; offering to retransfer the 

7 mortgage; and the executors alſo claimed to have that ſum paid 
to him in part reſumption of the e ; which claims the 
Maſter ſubmitted to the Court.” 1 8 
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at 1 ea ist remaining due o on mort- 
. gage excluſive of the ſai 17,500 1. are- 20,000, the balance of 
| thefaid r mortgage for 51, 00 U, and another mortgage for 17, 500 /; 
Z Us 0 Toon after ou * 8 death notices: Oe . 785 to er. the 


og IG e 17 June Eyes The defendants bee in- 
düced to delay Bling a bill by a propofal'to' pay the mortgage by 
by 4 le; Which tock place accordingly: but many of the pur- 
{ties not being able to complete their purchaſes, the defendants 
7 had. been compelled to receive the money by inſtalments ; con- 
ceiving that more for the benefit of the teſtator's eſtate than 
to file bills: but from the difficulty 1 in raiſing money in the | 
preſeat times and cher circuraſtances' 20,0001. All remained 8 
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Wich e to the cider” mortgage of 1700 L the . 
dal, that the executors in Eafter Term 1796 filed a bill; and 
upon u the 23d of * I 798 obtainel a ee for a forecloſure: 1 
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2 to the right claimed by „ gruen 19 5 5 
3 ſumed. ve” the: executors, A and the remain ler of his le- 
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the legatees to in "= 
Mr 7. Hollif, and Mr. . [2 
the fi rſt queſtion, there is no caſe preciſely | like this: but: 
v. Mannington (a) bears a ſtrong aualogy. „ 
a legacy, given over, if the 1 ſhould d , 
ave. received the legacy 1 2 ents 4 15 


ettitled dvr vo? My "udiced 1 thi wp 1a) 
who would have been! bound to a out the fun 
.the death of the teſtator. Thie 


: would be ſatisfied by the intereſt accumulating within the year, 7, ; | 
e uſual. time. allowed for. the executor to collect the . 
gray: of fatisfying thoſe words is by referring them tot 
rt ul ho dg of twenty-one, and not to e. carry intereſt in t. ie 1 
mean time. This is to be e. as if the plaintiff had! . 
| other p ion un 74 _ He could. not mean, that the 
 xecutors ſhould have the p "© f delaying” the inveſting | 
Perſonal eſtate in land, as wy as they thou proper. 1 "hey 
delayed three years, before they even took ſteps to call in the | 
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ſhould be dead, before the eſtates ſhould be ſold. The bill was 
fned by ſome children, upon the groimd;/that e eſtates were not 
ſwold during the lives of the parent: but the Lord Chancellor held 
0 ecidedly, that it made no difference; for the eſtates were to be 
taken #9 haxe heen ſold at the deat] 
EutwjGar%6 Warkou . a direct e for giving the 
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„ mſg; [Wot the cthels mortgagor was of age. 12 enn 


v. Hollmgfworth there was a deviſe in truſt to ſell, and divide the 


produce among brothers and ſiſters, or theit children, in caſe any 


h of the teſtator. The caſe of 


- tenant 
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© Berti 2 v. - MerHand.—ln Chancery, 24th Tb 1785. 


"hoes 3 6g. Ng bis wy [PAL Ter del of gf 177 5. after ditefting this 
legacies, debts, c. to be paid out of his perſonal eſtate, as to all bis money and ſecu- 
rities for money, and all his eſtate and intereſt in ſuch ſecurities. by mortgage or other. 


_ wiſe, and all his plate, jewels, goode, and perſonal eſtate, whatſoever gave and be. 
4 -queathed to the defendant Marſtland and others; upon truſt as ſoon as might be after his 
death to call in and receive all the money due to him on the ſaid ſecurities or otherwiſ: 
with the intereſt thereof, and to convert all his other perſonal ellate into money; and 


without delay and with all convenient ſpeed-to lay out and apply the whole of all ſuch 


| monies and the intereſt thereof to accrue and accumulate in che mean time in and for 


the purchaſe of freehold: lands and tenements of inheritance: in England, to be con- 
veyed on. ſuch purchaſes. thereof from time to time to the truſtees and the ſurvivor and 
his heirs and afbgns, upon truſt to and for the uſe of ſuch perſons and for ſuch eſtates 


and with fach imitations: and in ſoch minner as therein after declared as 10 ſuch pur- 
cha ſed lands and tenements ; and immediately after the purchaſe, thereof, 'as alſo as to 
ell the meſſusges, He. f. he ſhould oy ſeiſed at his deceaſe, he deviſed the ſame to 


N the truſtees and the fo rvivor. and bo © Ee : to the uſe of his brother Robere -Entavifl for 
"life: without impeachment of waſte; ; with jemainder' to his truſtees to preſerve contingent 


5 5 remainders; -remajnder t hig frſt and other ſons in tail male; remainder to the plain- 
| tiff ſor ifs withouy., impeachment. of. waſte ; 3. with like remainders to the truſtees and 


to his fy ns; and ich © Gr remainders over. 5 The N e e © exe 
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5 Ke A een the, teſtator for the 8 e wi” getting in bi perfonal eſtate | 
gave his execators*full power to ſertle all accounts; and he alſo gave them like power 
either to continue or to call in and lay out again, until proper purchaſes could be found, 


all or any part of bis money at e on Tock: Lk ba real. or jo, of 1 as 
they ſhould thiok proper. aw res r 
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bY n Maſter! prepare: it 1 that the firſt tenant. * x lis had ante, 2 con- | 


Sderable part of the perſonal eſtate ; and agreed to ſell real eſtates of his on to the exe- 
«£cutors to the uſes of the will. It appeared alſo, that there had been opportunity of laying 


* of the perſonal "oy -which had not tbeen lo | laid out; and that ſever 8 


1 


upon the 23th of — 1984: "Robert Bataille e "3 
p gelb of April 1787. ＋ he plaintiff. by his bill prayed inter alia), that be. might | be de- 

clared entitled to the intereſt of we. refidue of 55 deer r How Entawiftl's 8 8 
Lie from the death of Robert, e 15 ee e 
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nant for __ . 8 et only of. Py money not ad. qutin 18ot.. 
land. but of what had, not. been. collected. The late Lord Chan« 3 1 
cellor directed the intereſt to be computed from the end of a year, Burman, = 
as 2 reaſonable time. Some ſuch line muſt be drawn. The © © 
Court muſt ſolve the difficulty. It cannot reſt with the diſeretion 

of the executors.; or depend upon the greater or leſs degree of ; 
diligence” exerted-in getting in the eſtate. The fair time is the 
end of a year from the teftator's death ; according to the common 
nil 25 to legacies; which. is eſtabli ned for convenience; to avoid - 
the aifeult of inquiring in all caſes, when the funds were 
Ausliy got in. Some other period more ſatisfaclory mult be 
found: or that rule muſt prevail. With great induſtry Perhaps 
the executors might have got in this property within the year? I 
under. ſome. circumſtances i it could not be done in ſeveral N 1 
Se erben 001 is > ancthen _ e for this claim... 
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The 3 5 be eee . perſonal e | 

of the; tefintor Henry Enteiftlenot having been applied; as the ſaine' was got in and re- 

ceived, in the purchaſe of real eftates,' purſuant to ihe directions of che will, the plaintiff 

| Bertis Entwiſtle was entitled and ooght to receive the intereſt of ſuch perſonal eſiate or 

of ſuch part thereof, which had: been got in and received, and not o applied, from 

the death of the teſtator Robert Entwiſtle; and it was ordered, that the ſeveral ſums of 
Intereſt appearing by the Maſter's report, dated the zoth of December 1794s to have been 
paid into the hands of Jones and Company at 2 and, 3 per cent. per annum, mounting to 

425 l. 4. 10 f., and the ſums of 597 J. 25. 8* d. and 2951, 17 5. 6 d. in ihe report 
men ioned to have been received by Markland and Chadeuiet on account of ſuch intereſt, . 5 4 
be paid by the ſaid defendants to the plaintiff Bertie Entevi/tle out of 3405 l. 17 rod, ? . 5 I 

 <aſh paid into the bank of Jones and Company; and that the remaining ſum'of 41404, C7 7 1; ! 
45 44., the balance of : 55431. 127. 33'd., being the total amount of ſuch intereſt, 1 
reported to have accrued from the death of Robert Entwiſtle, and which is fill _— 
_ ſanding, together with the future intereſt of the outſtanding perſonal eſtate of the (afd | 
teſtator Henry Entwiſtle, until the ſame ſhall be got in and laid out in the purchaſe of 

lende, be —_ io _ . ee ng Tae . 5 e _ Rn a a wn in bod. 
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aud Speener and, the. ſurviyor of them, his. heirs and. aſſigns, an undivided fourth part 
- of a, freehold: eflare ar Clapham, Surrey 3 upon truſt, that they ſhould as ſoon as con- 
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and the 'reath and profit "accraing before ſuch Cale ſhe direfted ber (aid ervlieer to pay 

mud diſcbarge all intumbrances, which ar the time of her decesſe might be on ber part. 
_ or, ſhare of any money ig the. public funds; and the remainder, of all ſoch profits of the 

1 ſaid premiſes till ſuch ſale, che directed ber ſaid truſtees to place dot on Government : 
ſecurities 3 upon truſt to pay che intereſt and dividends'of fuch Gov enwent ſecuritie: 
unto the plaiptiff, her nephew, for his life ; and aſter hi deceaſe to pay the intereſt ag d. 
dividends to his ſons or ſon, (if more than one,) equally for life ; and, after the == 
of the fon or ſors of the plaintiff to transfer one moiety of the Government ſecurities 
tc he defendant Abrabain' Blackborne, his executors, or 'adminiftrators,' and the other 
35 | | moiety to the defendant Charles Cockerell, his executors or adminiſtrators. . She then 
deviſed to the ſame defendants her. undivided fourth part of a freehold eſtate at Forber. 

una (Northamptonſbire) ; 3 upon cruſt, that they ſhould as ſoon as conveniently might be 
I Kaatfter her deceaſe (ell the ſame; and. out of the money arifing thereby and the rents and 
3 1 | 5 proßts accruing due before ſuch ſale ſhe directed, that all principal and intereſt, which 
= | ſhould be then due on a mortgage of the ſaid premiſes, ſhould be in the firſt place paid 
and ſatisfied ; and ſhe deviſed to the ſame defendants other frechold eſtates in Norfolk 
and at Port/mouth, ſame fee-farm rents in Derbyſhire and 7 orkſoire, freeholds in Bur- 
 lingion ſireet, &e., together with all her movies in the, public funds (not therein beſore 
diſpoſed of}, upon truſt, that they ſhould as ſoon as-conveniently, might be after her de- 
ceaſe ſell the ſaid premiſes and money in the public funds; and out of the money ariſing 
thereby and the rents and profits accruing due before ſuch ſale ſhe.direfted ber deb 
and funeral expences aud her legacies to be paid. She gave the plaintiff 100 J. and 
other legacies; and after payment of all her debte, funeral expences, and legacies, de- 
clared a troſt to pay and apply the remainder of what ſhould ariſe by ſale of her ſhare of 
| the eftate at Fothtringay and of ber other premiſes, together with her movey in the pub- 
He funds, for the ſame uſes and upon the ſame truſts as what ſhould'ariſe by the ſale of 
her ſhare of the ellate at Clapham, after payment of all incumbrances,/:; She then de- 
E viſed to the ſame defendents her freehold and copybold eſtates at Warfield Villa (Berli) 
-Þ 1 and ber furnitute therein, and other ſpecific effects; upon truſt, that they ſhould as 
5 | ſoon ms" conveniently might be after her deceaſe fell the ſaid premiſes and effects and 
all the reſidge of her perſonal eſtate ; and place out the money ariſing thereby and the 
rents and profics accruing before ſuch ſale on Government ſecurities; and pay the in- 
tereſt and dividends thereof to the plain tiff for his life, and. afier his deceaſe to his eldet 

| Lk for bis Rue. and after e 40 other Nees 
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1 1 5 5 5 died « on. 8 1 . e 3 Thi plains, Sir Simeon dauer, 
3 HIP who was her heir at law, by his bill inſiſted, that be was entitled to receive the renu 
_ and profits of the. real eſtates and the dividends of the money ia the fonds from a rea · 
ſonable time after the teſtatrix's deceaſe ; and that they ought not, till all the eſtates 
= f were . to be e as N of * W to * a out on the truſts of the 
| 3 The 1 1 at the-Rolls on the 1 of als ads, 5 direfing * 90 
Op neral account of the teftatrix's perfonal eſtate and its application; and the payment into 
þ EE. . the bank, it being admitted, that ſome part of the teſtatrix's real eſtate had been ſold, 
3 directed an account of the money; and the reſ of the eſtates to be ſold in the uſual | 
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| an account of the rents wb {paths af the ſaid real la e the "Fo 

each of the ſaid eſtates reſpectiyely accrued fince her death to the ime. of the fale or 9 
ales thereof reſpedively, received and to be received by. the faid defendants, the, | 5 1 
 troflees;3 and what mould be coming on, that account to be paid into the bank; wk. 9 
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- The 3 Gabe by Fab 11000 n on the h of 10 17 1793 abc 444 Py . 
N Charlotte: Bruere, as adminiſtratrix-of her father Gou/fone Brutre, to retain 2667) 
on $9., the balance due ta ber on the account-of the perſonal eſtate, the ſum of 660 /. 
01. 94, due to her for principal and intereſt of her legacy, and what ſhall be taxed for 
ber coſts of the ſoit, out of 2,0887. 87, the balance reported due on "account of the 
rents and profits, and pay the refidue out of the aſſets of her father; and Wü, 

9.965 J. 74. 44. and 986/. 65. 36. 3 per cent. Reduced Annuities," and 7+493 6 1% 7 4. 

und 1273 . 57.7 74. 3 per cent. Conſolidated Bank Aundities, ſtanding in the names of 

the executors; of whom G. B. was the furvivor, to the Accountant General; and py 

the intereſt no due thereon to the plaintiff: 7,205 l. 19, part of the Reduced Annuic - -./ 

ties, to be carried to the account of the Warfeld eſtate, ſubjeR to farther'order : 986 . "4, on 
to the necbunt of the erſonal eſtate ; the reſidue of thoſe annuities to the account of | 

rents of the realeftate : 7.684 125. 44, part of the Conſols, to be transferred to the - * 
account of the perſonal eltate: the refidue of the Conſols (991 J. 147. 104.) io be 4 

ried to the account of the rents of the real eſtate: all the ſaid Bank Annuities to be ſub- 75 7 

Je to the contingencies in the teſtatrix's will, and ſubjeRt | to farther order: the intereſt | 1 
0 accrue on ll the ſaid Bank Annuities before mentioned to be paid to the plaintiff un- f 1 

til farther order. The ſam of 3.430 JL. 05. 24. caſh to be paid to the plain tiff: RO” | 1 

465. 5d. [part « of 43,082 J. 74, 6d. 3 per cent. Annuities in the name of the Accountant 

_ General in truſt in the cauſe) to be carried over to the account of the perſonal eſtate: 

10,096, 475. 6d., orher pert, to be carried over to the account of money raiſed by ſale 5 | ; oe E 
of the Clapham eſtate: ſo much of the refidue of this ſtock (which cob ſiſts of the money = 
raiſed by the ſale of the Fotberingay, Norfolk, London, aud Portſmanth, eſtates, and the fee- 

farm rents, to be ſold, as will raiſe 3.57 31. 105. 64., due to Elizabeth Stuart for princi- 

pal and intereſt of her legacy; and 3.431 25. 3d. due to Arabam Blaciborne for his 

debt, and coſts not before provided for, be ſold and thoſe ſums paid: the reſidue of thoſe 

' Bank Annuities to be carried to the account of money ariſen by ſale of the eſtates at 
3 Fotheringay, Norfolk, Londox, and Portſmouth, and of the ſee- farm, ſubject to the contia - 
gencies in the will; and the intereſt of theſe annuities to be paid to the plaintiff unn 
further order. An inquiry was directed, how much of the ſaid Bank Annuities aroſe 
from the rents aud profits of thoſe eſtates accrued ſince the death of the teſlatrir, and 
previous to the ſale of thole W Ba 1 ay to o thoſe r rente "ne 2 885 the of ona were eto 
n „ | ro e | 
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5 bg an CTR made . the 1g ee Fu 1794 Ie was aheded t "oY FI much of the 
dn 6 1,798 l. 75: 104. 3 per cent. Annuities ia troſt in the cauſe as will be ſufficient 
| 10 raiſe q147; 145: 44; (being intereſt accrued fince the 10th of January 1785, the day | 
ok the death of the celtarrix)' of 219“. 55. 64., part of the money received by the de- 
| 5 W N mug by bim Pore into the bank; and laid out in the par- 
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he reſidue is neyer ſuppoſed 1 to exiſt till the end Of a. year; upon 
the ſuppoſition, that by that time the executors will have collect- 
Ve aſſets enough to pay the debts and legacies, and that previouſly 
40 that period they are employed in” getting in the aſſets. In 
this caſe the intereſt is to be calculated upon the reſidue; and 
that does not exiſt legally before that pero bd. The Intereſt there. 
m0. e cannot ſtop. then, It is impoſtible to.refer, theſe, words to the 
„ of the two. legacies. That is not the intereſt of the per- 
ſonal eſtate. It probably occurred to the teſtator, that the mort- 
gages. could. not be got in till after a period much longer than a 
year, Ons mortgage is for-50,0001. - Knowing-that," be migh 
mean the intereſt" to accumulate, and become 4 fund for the pur. 
| chaſe of real eſtates. as well as the principal,” The plaintiff ; might 
| have bled bill, aud compelled the executors to call in the money 
= lobi as s poffible. Huteßern v. 3 LY a JET fio e 
cafe. Hollngoworth v. 
an — Ge, Different bf were e in view. It 
Nen conſiderable ſtreteh under thoſe circumſtances” to tay, the 
time of. the ſale was not material. In ZEntziftle., M: 
the firſt taker lived between two and three years 5 aud be muſt 
have had it: yet there is nothing i in the decree | giving any intereſt 
to Rin. The words of the will here are indefinite but the 4. 
rection is very ſpecific, with all convenient ſpeed to lay but the te- 
ſidue of his perſonal eſtate and all the accumulation, as an aggre- 
gate fund; and, till laid out in land, no perſon is to have any uſu- 
fcuct. -D be lait might lie by i in Deere theexecutors, 
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hats $1 the gal 3 be ſold, _ SN "Br 3 105 pe a ks 
plaintiff: the, reſidue. of the, ſaid, Back Annuities to. be. carried over io the account of 
- the teſtarrix's Warfield eſlate and, general perſonal eſtate; and tbe dividends due and to 
become due upon the ſaid Bank Annuities until ſuch ſale and carrying over, and the 
Cuture-dividends of the refidue of the ſaid Bank Avnuities/after ſuch fale be paid to- the 
plaintiff during bis life. in like manner as the intereſt and- dividends of the other Bank 
| Annuities. ſtending in the name of the Acconntant General. to the ſeveral. 80 
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1 0 the eſtate of an infant, under "that: pee fes of ce fafft et, that 


85 it was very material for him, when of age, that a eonliderable part 
2 afitlent 
' the ati” 6f, Honelhyroroionk abfobourſe 30rhavitlie-urthitery. 
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power: too take rem Ni es again, Ihe red} eſtate charged with raf 
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duced. from chis Court an enlargeme 


190 the teſtator alſo. bound: Win ren The eſtate obviouſly n 


ſiſted of a great. variety of ſcaurities, which: to rend 
ductive, would occaſion; great expence and delay; odcitiwight 


. buave conſiſtec of ſecurities hardly ſuleable, much 1 ; 
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The caſe was reaſoned for 7 tenant for life in this way: : "that \ 
” under ſuch circumſtances, aud. in all caſes. of perſonal eſtate dire&- · 
_ ed to be ſo laid out, conſidering, what it might be, it is incumbent 
upon the Court. to adopt a period, at which! it ſhould be conſider- 
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ed as laid out with regard to the intereſts of the tenant for life 


and thoſe in remainder. The caſe afforded great difficulty in the 
terms of the will; providing for an accumulation of intereſt; and 
direckitig the intereſt accumulated to be laid out upon the ſame 


Gute in the ate 0 of land as the bulk of the property pro- 
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application mould have Been made h/ the tenant for lifento have 
tue truſts executed; the raſe' of an infant; was put ftrongly aud 
beine, The: plaintiff happened to be of age; but if che had died, 
8 fon, in which: caſe the truſtees ought to have 
acted} av ff a bill had been filed, the queſtion would have ariſeng . 
. the Oourt ought to do upon a bill filed. by the infant, When | 
adult. It was alſo very ſtrongly ſaid for the plaintiff, that the 5 
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i Tre 15 is true, he hw: 1 eſtates e it: but put th 
_ baſe, chat hie had not; and "that he was to derive an jutereſt, and 
eee onl ak 1 inveſtineny of the nh te hr 5 
nee it „wee that a great part He" _ i 
Whole was ſübject to/difficyltics' and embarraſſments in the collec⸗ 
non which the teſtator etbuld not have foreſeen?” benen ade 4 
_ are/the/(waſtees(inmicdiately to file bills of forecloſure, - v 
Songs, or not; to admit ne arrangement; 40 br ” radia 
upon the bonds, and the covenants; to file bills for the purpoſe 
e kale the adm at the” original, mortgagors; te inflitte | 
every ſpecies of legal diligence in every caſe, in Which it Ware be ; 
_ «holeſoins, and might perhaps be as prejudicial to the 
_ thoſe in temaltder by bringing into hazard” che bulk of the 
ſonal eſtate, P / order to forward the percep 
3 Rn 1 b 5128 93 Fog * 1 a+ 4 kn een vid 2 7 9 1 750 n -4 05 
. PIER ee dale a very conlide unden uſes upon 3 
be cooſtruction of che will, addreſſed ito the %iſeretion of the 15 
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ſimilar in their terms and ia effect how far the Court had af- 
_ ſumed ſuckdiſcretion, as enabling them upon the whole to make 1 
Aa and Whole ſome conſtruction of ſuch a will between particu» 
lar intereſts and thoſe entitled to the bulk of the property. HowW .-. 
eve difficult in che firſt inſtanee to adppt ſuch a conſtruction, if 

Ain different inſtances ſuch wills have been ſo conſtrued, it would 
be very hazardous upon this will, almoſt in terms affording ſuch 
A conſttuction, not to, adopt it: not only with reference to the 
ceeſe itſelf, but becauſe the refuſal to adopt it, even againſt ſtrong 
5 ae incurs: - hazard of brioging.into Ing deciſions. | 5 
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Hutcheon v. Mannington, before Lord Thurlowo, The conſtrue- 


| was too bold, if L may preſume 


to ſay ſo. His nn thought, there was an indication of a 


| purpoſe,” ſuch as was contended for by the plaintiff; but that it 


| 5 a im poſlible to inquire, when each and every part of the eſtate 


party, in whoſe-behalf-it is to be ex cut 


che conſtruction of a will, indicating a pu 


not only to che bulk of the- p pert: 
tte length of embracing alſo. the interm dat, 
before the eſtate ſhould. be ſold and though eſtates were not 
ſold, and the intermediate rents and profits are ſubjected to the 
ſame truſts, the Court thought themſelves at liberty under the cir- 
cumſtances to give to the tenant for life the beneficial intereſt of 
che money; though the ſale was not aQually'miade. The words | 


could have been received, collected, and got in; and ſeems to ad- 
mit, that he was driven by the impoſſibility of meaſuring that 
purpoſe of the teſtator to eonſider it veſted at his death; and he 
held all the legatees entitled to their legacies. though! none had 
received them. 


That caſe (a) is a ſtrong authority, particularly 
in the paſſage as to the direction to ſell; real eſtate, to ſhew the 
0 the Court will go upon general grounds of convenience in 

ble, which it is almoſt 
nſiſtently with the other purpoſe, that the 
| , ſhall 1 enjoy 
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5 in that will “ as ſoon as e be after my deceaſe 


are in effect the ſame as thoſe in this will. 
the ad of December 178 5, ſome what more thaw. a month prior to 


The firſt- decree, upon 


5 the end of a year. from the death of the teſtatrix, ordered all the 


ales to be made, and the money to be laid out according to the 
will; and declared the title of Sir Simeon Stuart to the intereſt of 


the fund to, be conſtituted by the decree., 9 The ſales being de- 


4  hayed, Sir Simeon Stuart preſented à petition to the late Lord 


* Chancellor ; infiftis Ss that under the: circumſtances, the * 
{3 | 0 5 
3 The Lord Chancellor . obſerred, that the oh EOS 1 e "REY 


not be ſtated as a deciſion upon the ſubjeQ, Mr: Romilly ſaid, the agreement was not 
With reſpe& to that point: as to that they took the decifion of Lord Thuriow- open | 


ich * Chancellor , the caſe had all the * of 8 deciſion. 
intention 


% Nl 
, « 4 


f * ol 4 1 
"x « 8 af 
0 ff, 


Tiles in -Chanttty. 


| Hi play, chat he ſhould have the HPP forchelt of the 180. 
fund for his life, he ought not to be delayed in the perception of ee 5 
- that benefit by the non-execution of the truſts; and the rents and Kd 

_ profits of the real eſtate ought not to go to the capital, the fales 
having been delayed, when that intention was clear. The prin- i 

_ Eiple, upon which Lord "Rifelyn decreed, was, not taking the pe- 
nod of a year from the death of the teſtatrix as the period, from 
which the petitioner was to receive the rents and profits, making 
the neceſſary abatements for the intereſt of debts, Ger, but taking 
che period of the dectee in 1785, The difference in time was 
not much: but the difference i in the principle is ſomerhing.” L. a ; 
Roſelyn by bis order, made upon'the-petition and à Report of the 
Nate of the funds, notwithſtanding the language of the decree | 
_ was that the rents and profits till the ſale and the intereſt and 
dividends of the ſtock, till converted into money, ſhould: 8⁰ to 
form one fund, the intereſt of Which the plaintiff was to take, 
conſiders the ſales as made in che Mew of-this Court by the de- 
cee, which ordered them to be made; and, „taking care to reſeryxe {IR 
a ſufficient fund for debts. and legacies, gave him the rents and 
profits and the intereſt of the fund unconverted from that period. 
Lord Roſolyn ſeems to think, there is a principle in the juſtice of _ 
the Court requiring him to eonſider that as done; when it wae 
ordered to be done; differing from Lord 'Thurlow, who conſider- 
| edit as ordered to be done from the death of the tcſtator, Lord 

Roſelyn conſidering it as done from the date of: the: leere, prov 
* WOES 185 e oy 325 POT himſelf,” WT; MH 5 „„ 
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5 theſe Setifions' e 17 is uneertain, 1 is the true . | 
| per in the caſe of a perſon having diſcretion enough to file 
bill, and the caſe of an infant: whether the death of the Ge Ml, 
or the: decree, if a ſuit was inſtituted: or, whether the Court 5 
ä would ſay, that was a convenient period for this purpoſe, unn 1 
for other purpoſes is determined to be convenient; though it does 


not oſten hit the real Juſtice of the caſe, vis. a geg e oy | 
death of t the teſtator. CRE ESL alt 4c ic; Mend 1A 


"The nent oath 1 Ent v. Marklantd; * as to . which "Y am 72 05 
"a the Regiſter has not correctly taken :the declaration of the 
principle of the "Court as to the intereſt of the tenant for life. 


1 declaration is not TT, TO and it 225 beyond the 
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3 . N Cate 1 chase —_— 
= e of che Cock. It i quite OO FOOT 5 r 
"= and the report, that the perſon, who got the rents and profit, 
e though tenant for life in remainder, got the produce of property, 
dat no diligence of the executors: would have enabled them to 
0 collect and get in. The words of that will are nearly the fame 
as in this. The codicil alſo brings it very near this caſe. I; 
| appeared, that ſeveral pants of the perſonal/eftate. were out upon 

| ſecurities ſach-in their nature, that though at firſt probably very 
convenient ſecurities, upon mortgage. they had become other 
Meh; and it was quite impoſſible that they cauld be got in, The 
terms of the will therefore connected with the evidence advert- 
1 to perſonal eſtate, directed to be got in with all convenient 

| ſpeed; which could not poſſibly be got in; and was not left out- 
landing from negligence and dilatorineſs of the executors. The 
een of Lord Roh upon that muſt have been miſtaken in 
- the decree upon my own recollection and a compariſon 'of the 
ordering part of the decree with the deelaration as to the principle. 
The Principle of the firſt part of the declaration is obviouſly 
right ; for if the perſonal eſtate was got in, and not applied, it 
was dilatorineſs; ; which ſhould not prejudice any one. It is 
inaccutate in firſt ſuppoſing all the perſonal eftate got in, and in 
che latter part ſuppoſing, that only part had been got in. But 
=_ upon the report it appeavs;:not only, that great part had not been 
|. gat in, but, chat with ns dinigenre it could have been got in. The 
=. + _, therefore. of Robert Entwiſtle, the firſt taker. for life, was iel 
But the decree aſterwards goes on to order, that the plain - 
1 8 ſhall have the intereſt of that part of the perſonal eſtate. 
ee Lord Reſalyu's opinion muſt have been, that the embarraſſments 
the ſtate of the property created made impra dicable the general 
purpoſe, chat the tenant for life ſhould have the enjoyment of 
the intereſt of the property; and he ſeems to have been of opi· 
nion, that he had ne option. But it amounts nearly to deſtroy- 
ing the natural eſfect of the one or the. other part of the will. 
Lord Rgſehs thought, the beſt conſtruction was to * the 
IO of wwe eee as che dene meant it. 


j 


This 1 * FOR not come on on unprejudiced 85 en . 
Pei the circumſtances upon the report, the delay in receiving | | 
money, certainly occaſioned in part by the truſtees delaying, (I de- 
* 90K io be. 9 f Ts tg 1, culpably) for three yon: 8 
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Cutts in ch aneery. 


as witty; 5 in all inſtances forbearing to 0 upon 1 . 
; N "= | 


| 22 remedies, as well as the remedies attaching upon real eſtate, 
2 perhaps moſt wiſely for: thoſe in remainder by not deſtroying the 


_ pence and delay of proceeding i in that way, with no dilatorineſs, 


but upon circumſtances, which the law of this Court conſiders 7 
1 reaſonable | grounds for delay, under all theſe circumſtances the 
eaſes, to which I have alluded, have not left me to ſtruggle with 


the difficulties, that would have K if this had been an ori- 
_ -ginal caſe, untouched by prior deciſions 


for thoſe, who are to object to the claim of the tenant for life. 


This Court will look at principles of convenience. "Where an 
_eftate is given in various legacies, and the refidue i os (given, it is a 
rule of convenience, that authoriſes this Court to 


at the end of a year from the death of the teſtator ; becauſe, as 


_ general rule it may de taken, that the perſonal eſtate may be col. 


lected Within a year; "though 1 in many inſtances that falls enor- 
muy to the prejudice of the. reſiduary legatee, The fame. con- 


venience has made the Court lay, the refiduary legatee hall as 7 
claim till the end of the year. , In many caſes the Court ſuppoſes, 
the relidue to carry intereſt ; though in many caſes the reſidue | 
does not carry intereſt: but the Court takes the intereſt for a 


Parten legatee from the relidue, as a general rule of juſtice 


_ and convenience; though in many inſtances falling out againſt 
a individual. There are other caſes, before Lord Hardwicke 
upon the point, Whether intereſt at 4 or 5 fer. cent; ſhall be paid Wn ns FH 
_ aaa and prior caſes in 1 Pere Williams - the Court __ 
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means of the debtors to pay, agreeing to take payment by ſale of 
8 mortgagor s eſtates, and in parcels, inſtead of forseloſures, 
Which the Court has not diſapproved, conſidering the great ex— 


us. Without ſaying, what | 
my opinion would have been upon the queſtion originally, I can- 
not fay, 1 will give the tenant for life no relief, without ſaying, | 
the decree. in Entwiſtle v. Marklend, a caſe nearly i in fem 
 terminis, is wrong; that Stuart v. Bruore, which, though nor ſo 
; preciſely, is very nearly, this caſe, is wrong; and that what Lord 2 
 Tharlow hinted to be a provident aud due conſtruction of the WII 
| before him was wrong, But 1 think, "thoſe caſes are founded 
upon A principle, which af the terms of the will allow you to 2 
make fuch a conſtruckion, is bottomed f in evident convenience, 15 
and 1 lay great ſtreſs upon this; that it is the very. beſt conftru@ion 


, for there i is 
no language i in the will for it, that thoſe legacies hall be. payable : 
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3 Cite in Chatirery. LO 
* attentling t 90 8 produdtiveneſs of the fund, or the contrary, 
n 3 now 4t is a general rule, that where no intereſt is given by 
"the will, except where it is given by way of maintenance, it 16 
Only to be allowed at 4 per cent. from the end of the year; though 
it may appear to have produced in-the period intereſt at 5 per cent. 
Particular juſtice is diſappointed i in particular caſes: but upon this 
Principle, alluded to by Lord Thurlow in Hutcheon v. Mannington, 
- that the 1 inquiry as to the ſtate of the perſonal eſtate, when each 
and every part could be got in and made productive, is endleſs 
Aud immeaſurable, the Court cuts the knot by doing what in ge- 


neral caſes is convenient z though in particular 1 both conve- 
lence and at may | be 9 e 


Ks this ola ha A 4s ls; and that nice as well 
as the conſideration of juſtice and convenience made me heſitate; 
but the principle cannot be different on account of the amount of 
the property. The queſtion is, whether there is too much in this | 
will to prevent me from adopting that rule of convenience, that 
has been adopted in the other caſes. Entwiftle v. Marbla 
diſpoſes of. the objection from the clauſe as to EY f 
intereſt of the reſidue. That caſe alſo anſwers the objection from 
11 the power given to the truſtees to call in money, and lay it out 
upon intereſt, before it mould be laid out in land. The caſe 
_ - mal be conſidered, as if this was the only proviſion. for the plain- 
tiff; and it "ot to be conſidered, not only as a caſe, in which part 
3 might be got 1 in, and part not, but as if all the perſonal eſtate was 
8 qubject to the ſame embarraſſment; and the queſtion then is, at- 
- - +» tending to the accumulation, whether upon the whole will, con- 
et bes ſidered upon the prineiples of the Court and the deciſions, the 
5 as teſtator could mean, that if the property could not be cleared in 
tze whole life of the tenant for life, the intereſt of the tenant for 
life was to be wholly. diſappointed. We are apt to lay hold of 
3 .circumſtances, though too critical, if they will aſſiſt in collecting 
tte general purpoſe. Without ſtraining. the conſtruction of the 
word © refidue,” though, I admit, in general it is ſuch as is con- 
tended for the defendant, there are vircumſtances, which may | 
Produce aceumulation, that may be taken to anſwer the direction 
as to that. Annuities are directed by the will to be paid out of 
he. perſonal eftate. By the codicil they are charged upon the 
And, 1 the e eſtate mall be inveſted 3 in land, It would 
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* eaten; 10 Chancery. | 


8 a that . teſtator ſhould mean the arinuitants to receive 
their annuities before inveſtment, and that the tenant for life 
: ſhould remain in a ſituation to get nothing. As to the legacies, 
ſome carrying no intereſt, others carrying intereſt, leſs perhaps 
than the fund might produce, there would be an accumulation of Fi 
unteteſt upon thoſe ; and though in a ſenſe that would fall within 5 
dme reach of che word <.xeſidue,” yet he might have meant to „ 
apply the direction of the will as to accumulation more ſtrietly; : $ 3 
and 1 would ſtruggle for any conſtruction rather than adopt 
a conſtruction, which, not from dilatorineſs of the truſtees, but 5 
only from circumſtances, to which probably the teſtator did not 
look, has a tendency wholly to dilappoint the” intention as to the 1 Ws, 
beneficial enjoyment. If the words of the will allow me, 1 ought A 6 
| to follow theſe deciſions ; and the neceſſity « of. not following them 5 
18 very much weakened by the words of thoſe wills. They have 0 ; 
left in' uncertainty the period, from which the tenant a, life, of 5 
the land, when purchaſed, was to commence with reg 
enjoyment of the intereſt. of the perſonal. eſtat 
plation of this Court real eſtate, but not. aQally | becom. 
Which impoſes * upon the Court confiderthle "difficulty. 
Thurlow's rule i is put upon the naked caſe of an eſtate diredted to 
be ſold, no burthens upon it, Le, Lord Roſelyn in the. firſt, caſe. 3 
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takes the decree within the year, - "Fntws le . "Mart/ ar 1 = a 


Bs 
p4 7 4. 


The 


venient time. If the truſtees have. not done what they ought, the 


Court orders it without prejudice to the intereſts of the perſons 9 
entitled, as if it had been done. 


5 Roſelyn gave the intereſt prior to the end of the year, probably, 0 
| becauſe he ſaw in the report, that he could: have provided for the | 
| Intereſt of che debts and legacies at the time of the dectee. "Upon ; 
| the ry caſe put in Huta bon v. Mannington the” Court had not to 


encumber itſelf with the payment of debts out of the produce of 


- 
* 
* 


02. 


upon a rule like neither of the preceding caſes. . 1 i is not the right g 
rule to ſay, chat, where a decree” is obtained, directing A truſtee : 
to do ſome act, the time is that of the decree ; for the language 3 

of the decree is no more than the language of the will. „ 
: Court orders it to be done only. becauſe the teſtator has ordered it. | 
2 : to o be done. The Court « cannot mean, that the decree, becauſe the : 


| enjoyment 'of 1 75 property; as. if it had been laid but in $f 0 


7 — 


"In "Stuart - v. Bruere Lord 2 


were. ; 


Y x . or the time neceſſary for * debts there "Sm 
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tie were, "That aſe e ha c not 2 to "_ 3 the 
* _— OO} - Whol if the C | 
hole, if the Court can adopt a general rule of Sauvenience, it 


SYTWELL) | 
"IF" : muſt be, that it will act upon the enjoyment of the tenant for life 
\ ..,.,- _ at that period, When upon its own rule it ſuppoſes the purpoſes to 
F . be: anſwered, - before the fund can be cleared, can be anſwered; 
and that here it is impoſſihle te > ſay, the tenant for life can have 
: $ the. intereſt of the reſidue before the time, when the fund can be 
conſtituted by an inveſtment i in land clear of dehts, legacies, and 
annuities; when all thoſe can * e 1 0 py 1980 ama 
} ee e Nn lier Ne, EE 
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0 he queſtion chen wil be, whether he. is to. wait "TN 41 
. fo, whether he muſt not of neceſſity wait, till the perſonal 
12 eſtate can be aQually collected. Part may be collected from 
time to time in hig life; and he wight enjoy the rents and profits 
5 of the eſtates purchaſed. with Mole Parts. Hut it might hap- 
ON pen, that no part might be got in in his le, Suppoſe, theſe 
"feb bts on mortgage were the only part of the perſonal eſtate: it is 
impoſſb ble e 0 tay, when either of thoſe funds could be realized. 
RE The Court is therefore driven either to take the end of the year 
t upon the principle of general convenience, or to examine i in each 
| particular caſe, what convenient ſpeed and reaſonable diligence 
TE would have. done : 2 what negligence or the law of the country or 
| other circumſtane s have prevented; and make thoſe i Inquiries at 
the hazard of obtaining ng clear reſult. Iam therefore diſpoſed to 
fa, Jultice ; requires, that the plaintiff ſhould have the intereſt 
from the end ol the year; ; and the mare ſo, hecauſe I am clear, 
that diftriburing that. juſtice to him f is conſulting. the eſſential 
| Intereſts of the Perſons in remainder ; for then from, his death 
they. will have the benefit of of that, whether the fund is converted 
into land, or not; and if chat. 138 got done, the rule may preſs as 
hard upon them ; and ſome of them may Bave no aQual enjoy- | 
ment of the money, ; Suppoſe the tenant for life ſhould call upon 
the truſtee to get in the money with all Poſlible diligence; it it 
wWoculd be very difficyly for the truſtee in mapy caſes. at his own 
_ ilk to determine, that he would nat take all the, remedies compe- 
tent to him; and unleſs by this. ſon of equalizing rule, if I. may 
All it , we give a diſoretion to the truſtac te make a huſband- 
: 145 managem 5 the, tenant for We pag infift Ne being 
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— 5 or wed aQions TR: Coventive. The truſtee un 67 1 o a 
| "che tenant” for life, He would not put the property in riſk; ,but | ee 

he would be bound upon an inquiry in this Court to ſhew ona - Bux 54. 7 
3 e for objecting to the proceeding. | The conſequence Wola e 
be in every inftacice/an inquity; whether the truſtee acted reaſon  Þ} 
ably; or not. What a waſte of property diſputes ariſing out of 1 I 
ſuch cireumſtances would occaſion ; even if the property mould „ 1 
de eventually got in: but we know, ſecutities are put in great „ 


hazard by too much preflure; and theſe conſiderations lead me „ - _ 


to think, there is a ſtrong analogy 1 in the general rule; which in ; = 
many iuſtances is not applicable to particular ciroutaſtances; andT f 
_ am juſtified upon the whole, though 1 have had grear difficulty WW 
upon it, in ſaying, the conſtruction ought. to be that, Which Win _ 
give che tenant for life the intereſt fromthe period, at which ia 
| the contemplation of this Court the reſidue would be formed as | 

 exfiduvy vis. the end of the year, conceiving it hard upon him 
to take the time-of the decree; recollectigg, that che former de. 
cree directs an inquiry, as to what ha been done, without direct 3 
te the moves > to be called i in; 3 eh e i 9 * that 5 
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5 IRONY muſt be ſuch as to provide for an approp ation 
a to legacies and annuities : as to legacies, both ſuch as carry in- 
_ tereſt leſs than + per cent., and ſuch as carry no intereſt till the 

time of payment. In the appropriation as to legacies it would be 

fit to conſider, whether the -neceſlity of appropriating may. not 55 
give the legatees a a larger intereſt than is given by the will, upon 
| Green v. Pigot (a); but there have been other caſes ſince, in which 


At has been held not to be the. legitimate effect of MI 
3 to N a larger intereſt, than if ters: was no e wa ies 


, 


0 "The ſecond. polat. is, rs the legntees'# are Nenad 10 more 735 
than 4 per cent.; and particularly one, who had taken a mortgage 
fot his legacy. As. to the general point 1 have taken it to be 
clear] y ſettled, chat, where no rate of intereſt 3 is given by the will, 

the Court gives. 4 her cent.; and where any rate of intereſt is di- 
rected by the will, the Court gives that; 3 and there is no be 


5 from particular circumſtances to depa art x from 85 goneral rule a as 
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8. * . 5 Caſes in Chancery. | . 5 
186 . to "ITE f The caſes cited from: V4 ſes e/ey ſhew, that it was not at 
2 that time a ſettled rule, whether there ſhould be 4 or 5 per cent.; 


Sireetx 
*. but that it was rather the inclination of the Court to give 5, a8 to 


| | La poiſon eſtate, particularly if producing intereſt. - But that rule, 
| W Laake it, has been long altered; and the general rule! is, as I have 
| | tated. One caſe (a), that was cited, does not bear upon it: a per- 
= fo chargiog under a power had given 5 per cent.; and the * 
3 os | ale, * gl han if he * not 1 more 5 eg Ps” . 
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i A bs the tranfaftion of 118 . nes is no abt, Francis 
5 Sitell when of age, might take payment of his legacy by a mort- 
= gage, if he thought proper; and feeling, that it would be attended | 
1 . inconvenience, might. make a bargain, that, when the eſtate. 
b mould produce money enough to pay him, they ſhould take it 
back again. That ſeems to be the agreement. I underſtand, he 
will not take finally to the mortgage; and, if not, the tranſaction 
Is; 2 and he puts himſelf back to the ſituation of legatee; 
and then in the account he muſt give credit for the difference be- 
tween 4 and 5 ber cent. received | in the mean time. If he holds 


u the mortgage, it is s fo much Payment; and he wil TP the 
4 RT ha 5 per cent. 0 | 
„ met iadrityo 0 en v. 22 . l 5 807. 
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.. 1 PERRY. v. WHITEHEAD: oo 
er ( ATHERINE ne 14 her will, ;da © (the he gd lf Jan "79, 
© aforrender. - age 158 N Apoßtden: e 
of copyhold 1 1 5 5 


| | 0 cannot ; 
NY = . « 11 give, deviſe ank bequeath, all my freetold// * 8 
8 x houſes, meſſuages, lands, tenements and hereditaments, what- 
„ ſoever i in London and whereſoever ſituate and being with their 
* and every of their appurtenances unto my two executors here- 


, inafter named, to be by them ſold and diſpoſed of or divided at 
4 their own will and diſcretion ; after which 1 give. one ſhare or 
* third part of the ſame unto my five nieces, Cutberine, Anne, 
« Fanny, Charlotte, and Harriet, the children of my late daughter 


- "O07 * * ſhare and . alike, W beirs, executors, 
bh . 
N 


. A 


- 5 1 at 3fa PER? of PE Bid nieces ſhould: A deren to. 1 0 j 
_ 44: die before the day of marriage and before they arrive at the age _ 


; 4 of twenty - one years, then I will and deſire, that ſuch ſifth part 
4 bequeathed to her ſo. dying ſhall be wats lend n * 
= eee . hare alike,” FN eg i Rds COR 
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I The ee ee "x later Gafeatc Shymer N Whites 1 
; : Jeal and Fanny Whitehead, her executrixes. She died in May 5 
1799 leaving her five grand - daughters by her deceaſed daughter, 


deſeribed in the will as her nieces, and their two brothers John 


8. Perry. and James Perry, ſurviving: 2; her. coheirs at law, vix. her mg 
_ two ſurviving daughters and her two grandſons being alſo heirs I 
according to the. cuſtom of the manor and the A pr * 


3 al es not honing been See to the uſe of tg . 
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© The kill was 1 fled Fong the fixe 3 1 1 

i the copyhold premiſes. having been ſurrendered by the teſtatrix mn 
upon mortgage, 1 no ſurrender was neceſſary to the uſe of her will 'Y 
the legal eſtate not being. in ber; ; and that ifa ſurrender was ne F 

ceſſary, the want of it ought | to be ſupplied. in equity. The bill 
therefore prayed, chat the plaintiffs may be declared, entitled to 
| one-third part of the copybold Premiſes ; and that if the Court 5 
| thould be of opinion, that a ſurrender. was neceſſary. to give 


elfe to the deviſe, the want. of the ſurrender r * lien 


1 The doo, the daughters Mi grandſons of teftatrix, is 5 
5 cheir anſwer ſtated, chat the mortgage bad been paid off by the 
5 teſtatrix, that the premiſes were ſurrendered to the uſe of the . 
. mortgagee and his heirs, ſubjet to redemption ; and at the fame * 
£2 Court, ſubject to the ſaid mortgage ſurrender, they were ſurren- 
ö dered t to the uſe of the teſtatrix and her huſband during their lives | 
and the life of the ſurvivor ; and aſter the deceaſe of the ſurvivor „ 
TT to the uſe of the heirs and afligns of the ſurvivor ; J and the teſta= 4 
= ſurvived her huſband. They farther tated, that the mort- be 


geagee never was admitted ; and the legal eſtate was veſted i in the 
teſtatrix until her death; and deſcended... They inlited, 'that a 


_ render to. the uſe. of the will was necefſary.to eſfectuate be 
deviſe and that the plaintiffs, being merely the grand- children e 

of the teſtatrix, are not entitled to have the defect of ſurrenddler 

£4 een prejudice of the defendants, as heirs at law; elpe- 
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„„ Ar as two, of the deferidantaiard-the: daughters of © wet, 
Fer and the: other defendants-are totally-unprovided for, except that 
1 ts Wor Io Jobn Perry is entitled to the fee ſimple of two ſmall Houſes, which 
. deſcended to him as heir at law of his father, and a moiety of a 
 - - © ſreebold meſſuage, left to him by the will of his -grandfather, of 
| the annual value of 194. in the whole, and alſo, that Fames Perry 
is entitled to the fee ſimple of the other moiety of 1 laſt men- 
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er 8 7 18 
FP Mens PIR My. Riba; d. 3 266 F, * "RP the 
7 big i- The relief ſought by this bill is certainly contrary to 
= What has been conſidered a general rule of the Court ſince the 
RT. decifion of Kettle v. Townſerid (a), in the time of King Mil. 
to [ham Lord Somerr's decree in favour of a grandſon being reverſed 
by the Houſe of Lords. But in later caſes different Judges have 
expreſſed an opinion, that” the point « deferved to. be reconſidered, 
In Chapman v. Gibſon OL Lord Alvunley went much at large 
into the ſubj eck; and ſaid, he did not Tee, why a *grand-child 
| ould not have the ſame equity; 3 for the ſtatute of Elizabeth (e) 
has made it compulſory on a grandfather t to provide for him. Lord 
| Rofiln alſo in Hills v. Downton (4). expreſſed a ſtrong opinion 
againſt the deciſion of the Houſe of Lords. Tbe ground, that a 
Standfather 18 not bound to provide for his grand-child, as a father 
is for his child, and the former therefore is not under the ſame 
moral obligation, would ſound extraordinary out of a Court of 
 Judicature; K and certainly affords no ' reaſon. The ſtatute of Eli. 
Sabeth impoſes the ſame obligation | upon | a grandfather and 
grandmother as upon the parents : hich is the ſenſe of the Le- 
 giſlature and of mankind. There is no. other deciſion. againſt a 
= grandchild. © There i is. a caſe the other way. (e).; prior to that in 
1 the Houſe of Lords. The opinion of the Maſter of the Rolls 
= in Watts v. Bulla (aL is deciſive i in favour of grandchildren ; and 


in F urſoker” v. Robinſon @) Lord bes doubted the. cale of 
F Kettle 1 "7 ownſen id. 
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pion Wh Sap ct n 1 e mes ing, that the 5 
4eſtator put himſelf in lben puren ls there any caſe for that in , 
favour of a natural child, ſimply upon a legacy, without any thing 443. 
40 eee teſtator put himfelf in loco parentis In Grave v. 
85 ry (a) Lord Fhurtoto would not in the calo-of Af natu- „ 
was adeemed e er 1 4 Ws; „ 
| /%/%% T ien | 
| with me is this: 0b firing Bae = F 
deciſion of the Houſe of Ae . 5 n ry 9 3) 3 1 N een 1 £72 | | i 
Fur the. Plaint! . 17 aber v. Robinſon was the caſe of a na- 55 1 
1 child: but the point as to maintenance has ſince been con- | | | 
ſidered in Criclett v. Dolby (5), and an opinion expreſſed by Lord 
8 in favour of the natural child. This teftatrix certainly 
meant to 850 wen in loco parentis. As to the Wee whether | i | 
Wet, us Lond 4. * e 
te thought cu it not to weigh. | : ® a 
In many inſtances che Courts bois have conſidered thera 1 
At e to depart from a deciſion of the Houſe of Lords ne 
| ute ue Lord Thurlow did'fo in Twedtell v. ne 9 
aud ſo are all the caſes'u general bonds of re- 5 
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Oy is ld; the ain put- herſelf in loco n But 
it appears, chere are other grandchildren, ito. whom the forgot 


her duty; and who are unprovided for. The caſe of a grand- 
child, where the father i is alive, and abundantly. providing for 1 it, | 


is very different from the caſe, where the father is dead. As tg 


the ſtatute of Elizabeth, if the father is living, the grandfather is 


| under no legal obligation. The rule of lamp muſt remain, till 


3 Woll. 
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z A bill alleg- 1 
ing a written 


agreement 
may be ſuſ- 
tained by 
-videnceofa 
parol agree- 
ment. 
Aſter 
anſwer ad- 
mitting an 
agreement, 
and ſubmit- 


ting to per- 


form it, the 
Sill being 
amended as 


to other cir- 


cumſtances, 


the defendant 


Wess not per- 


mitted to 
take 7% 
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Frauds by 
the anſwer to 
© the amended 
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Vo by the Houſe of. Lords. Therefore diſmiſs the bill: but 
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I HE. bill ſtated, that Fa phimiff.5p was e poſſeſſed of a 8 
XK _ coach-houſe,- ſtables, and. buildings, ſituate at the corner of 
lows Seymour ſtreet and Orchard ſtreet, and i in Calmel s,mews, in 
the pariſh of St. Mary le bone, for two ſeveral terms of years ; and 
being deſirous to fell. the ſame for the remainder of the faid terms 
reſpeAtvely, the deſendant -contraQted with him for the ſame; 3 


and ſhe the defendant by.y writing under her own. band agreed to 


give the plaintiff the ſum. of x,8004, for the ſaid meſſuage, coach · 
houſe, ſtables, c., for the reſidue of che faid terms  xeſpeRivel Ys 
and the fixtures ; and the plaintiff agreed to ſell the faid meſſuage, 
coach-honſe, ſtables, Oc. and fixtures at and for that tum; ; and 
which did ſum of 1 8001. the Bd, defendant agreed to pay the 
plaintiff, as follows : that is to. lay, the ſum of 9007. down, and 
the remaitider thereof! in two years, and to give the /plaintiff her 
bond! for ſecuring the payment thereof ; and the plaintiff refers to 

the agreement or writing in the plaintiff's cuſtody. The prayer 
of the bill was; that the lad agreement, ſo as aforeſaid made by 

the ſaid defendant” with the pla per- 
 Hrinied, Ge. N | n H 2 F Ga lhe wii | 8 ad TH at 3 
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5 eaſes un Ehanrety. 5 
. ** of April 1800; referred her, as bis wat; to treat on is 


part for the ſale thereof. She ſtated, that ſhe contracted reſpe vo 
ing the ſame verbally, but not in writing under her own hand or 


ſigned by her. She verbally agreed to give the plaintiff the ſum 


9 for the fixtures; and admits, the plaintiff, or Phipps as his agent, 


. as 2 in the . 55 


| 257 4 


on covenants in the original leaſe and aſſignments againſt exer- 


front of the houſe, which ſhould project farther than the window 


jet to higher ground rents than had 


performance of the ſaid verbal agreement : on the contrary the 
defendaut ſays, the is now and always has been ready and willing. 
to perform her part of the” ſaid verbal agreement on having a 


| the ſaid meſſuage or tenement, coach-houſe, ſtables, and premiſes, 
annum, and on having the proper conſent in writing from the ſe- 


| aid balcony, or a proper indemnity againſt any other incum- 
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ceuting the agreement, charging, that the proper eonſents to the 
erection of the balcony had been procured, Der, and praying, that 


for the loſs; and 'expence occaſioned by her not performing the 


_ agreement, the defendant . her farther anſwer —_ that ſhe 
Vor. VI. Te 30 * e 
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_ ciſing certain trades upon the premiſes under a penalty by way. 58 
of additional rent, and againſt erecting any portico, bow window. 
vor other projection, or fixing any ſign or other poſt before the 


tools and door caſes, without conſent in writing; by the effect f 
which covenant ſhe conceived ſhe ſhould be prevented from erect· / | 


ing a balcony: 2dly, that the coach-h6uſe and ſtables were . ; 


Deen repreſented.” The de- . 
fendant then ſtating ſome farther objections denies, that” ſhe . 5 


: made any of the faid objections in order to evade or delay the 


good title and proper conveyance made to her or her truſtees of. 
ſubject to the ground rents only to the amount f 194, 16s, | fer ; . 
veral perſons, who ought to give the ſame to the erection of the 9 
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| a It is id; the grandmother. put herſelf in loco e But 
= Fr 4 it appears, chere are other grandchildren, :to- whom. the forgot 
— © her duty; and who are unprovided for. The caſe of a grand. 
. child, where the father is alive, and abundantly providing for i it, 
= 8 is very different from the. caſe, where the father i 18 dead. As to 
; the Rtatute of Elizobeth, if the father is. living, the grandfather i; 
under no legal obligation. The rule of. Jaw muſt; remain, till 
| altered by the Houſe of Lords. "Therefore diſmiſs the bill: but 


it is impoſſible to give coſts; where the nen . thad ſo 
: wach e * . S. ne e 
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Tus bill ſtated, that the plaindf was edel of "AS 
agreement -* . coach-houſe,. ſtables, and buildings, ſituate at the corner of 
1 . — 1 * 1 Seymour ſtreet and Orchard ſtreet, and i in Calme / s mews, in 
| ovidenceof a the pariſh of St. Mary le bone, for two ſeveral terms of years; and 


A bill alleg- 


parol agree- 


7D. being deſirous to ſell the fame for. the remainder of the ſaid terms 
| anſwer ad. reſpeRtively, the defendant contracted with him for the ſame; 3 


mitting an 


1 and ſhe the defendant- by writing under her own. hand agreed to 
_ 4 give the plaintiff the fam. of 1,800, for the ſaid meſſuage, coach- 
. — 8 * houſe, ſtables, i, for the reſidue of the faid terms reſpectively, 
| amended as and the fixtures; and the plaintiff agreed to ſell the faid meſſuage, 


to other cir- 


ces, coach-houſe, 'ſtables, Oe. and afixtures at and for that ſum; ; apd 


n 


t f eee which ſaid p th of 1, 800“. the bald defendant agreed to pay the 
witted 10 plaintiff, as follows: that is to lay, the ſum of goo l. down, and 


take advan- 


4 0 . the r remainder thereof f in two years, and to give the plaintiff her 
© Frauds by bond for ſecuring the payment thereof ; and the plaintiff refers to 
2 2 n the agreement or writing in the plaintiff's s cuſtody. The prayer 
| = 3 of che bill wa that tlie laid agreement, lo as aforeſaid made by 
formance wa the ſald defendant wil the pla aintiff,* ma V be Ry _ 
| formed, Ge: he £70 N wor 117 Po f 95 q Ing a :4G | 


s * 


— 70 8 
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ant 67 bis we: Rating the 1 Mee in 
the premiſes for two ſeveral terms of eighty-four years and ſe- 
n . years, and a half, admitted, that ſhe contracted f for the 
Ge wit Mi. Pi 16 whom de pin by «Js, dane 
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. BY of PR 1800, referred: her, as his NPY to FO oh r 180. To 
'- _ part for the” ſale thereof. She ſtated, that ſhe oontracted reſpect- eb 


sent 1 
lag the ſame verbally, but not in writing under her on hand or „ 


ſigned by her. She verbally agreed to give the plaintiff the ſum N 0 


i The? bill 1 veing besen as to a Atte of FR we” = 
tiff's conduct, to which the anſwer attributed the delay i in ene ee 
ceuting the agreement, charging, that the proper conſents to the 
erection of the balcony had been procured, tc: and praying, that 
the defendant may be decreed to make the plaintiff compenſation, 
for the loſs and 'expence occaſioned by her not performing the 


agreement, the defendant by her farther anſwer ws that ſhe 
on. VL . 93 1 wa 


of 1,800/. for the ſaid premiſes for the reſidue of the terms and q 
for the fixtures; and admits, the plaintiff, or Phipps as his agent, 1 
agreed: to ſell the ſame to 305 for 1 1 ee THR e 5 ; q 
e . in the e bill.” . 1 1 1 
f | The fires hit Rated thai e to the b! ot 15 | ö 
on covenants in the original leaſe and alignments againſt exer= 3 g 

1 certain trades upon the premiſes under a penalty by way 4 
of additional rent, and againſt erecting any portico, bow window, 1 
or other projection, or fixing any ſign or other poſt before the ; 1 | 
front of the houſe, which ſhould project farther than the window q 
tools and door caſes, without conſent in writing; by the effect of * 4 1 j 
which covenant ſhe conceived ſhe ſhould be prevented from ere. „ 1 | 
ing a balcony: 2dly, that the coach-h6uſe and ſtables were . TP 4 ll 
ject to higher ground rents than had been repreſented, The de- | 
fendant then - Rating - ſome farther objections denies, chat ſhe © 1 
made any of the ſaid objections in order to! evade or delay the V 
| performance of the ſaid verbal agreement : on the contrary the I li 
defendant ſays, the is now and always has been ready and willing 1 | 
to perform her part of che ſaid verbal agreement on having a l ; 1 
good title and proper conveyance made to her or her truſtees of b | 0 

the ſaid meſſuage or tenement, coach-houſe, ſtables, and premiſes, TO. 
- ſubject to the ground rents only to the amount of „ 4 
annum, and on having the proper conſent in writing from the ſe- Ta _ 

. veral perſons, who ought to give the ſame to the erection of de : 1 
aid balcony, or a proper indemnity” againſt ; any other 1 incum- 5 5 ; | 
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2330 - Caſes in Chineaty: d = 
180. was ages to the fling of the bill ready 5 Dies 6 0 
Svea complete the ſaid agreement upon having a good title and a ſuſfi- | 
Figo Cent conſent to ered the ſaid balcony; having determined not to 
. complete the ſame, until ſhe obtained ſuch conſent; and that ſhe 
' ' frequently before the filing of the bill offered to accept the ſaid 
title, if the plaintiff would enter into ſecurity to indemnify her 
ageinſt the covenants and clauſes, which the is adviſed are * 
jections to the ſaid title; that the plaintiff cannot make a title; 
but from the imperfect abſtract delivered to her it would be diffi- 


ear. il aur im offible, eee ont 1 


FI 


RE The 3 Dos ated OP RO: Pinch ee eee 

EL. averment, that neither ſhe nor any pęrſon for her ever ſigned any 
contract or agreement in writing for purchaſing the faid pre- 
miſes; and chat the defendant hopes, ſhe ſhall have the fame bes 
ack of the did AG ee e its / 
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4 
W 

1 en * 


The int 3 evidence, chas by had . the pro- 

. 5 for the exeQign of. the balcony ; and it was proved, 
and admitted; by the anſwer, that. W of 225 other 
1 bag been obviated by the, Mons 


. = . «rigs, fl 1 5 1 | 
3 Me. Pigget and Mr. Stanley TRY the FOR ke, di he: 
3 defendant having by her firſt. anſwer ſubmitted to perform the 


ZR hk 1 * * 1 e A . anſwer Indi arg the 
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Hi lt deen 4p 


5 objected to reading! the anſwer, or any evidence, to prove any cont , 
„ Wts: e agreement t to the frame of the b bill. 


0 75 


„ n ils is A very A 5 The plaintif « 928 prove 
Das his caſe, as he ſtates i it. Having by his firſt bill induced the de- 
- ©  fendant to make an .admiſfion, he cannot by accommodating bis 

” amended bill to. the. ANYEr ſlate a different caſe and pray a 
. different relief. This, is an attempt to go beyond the caſe, fre- 
quently referred to, where, the anſwer ſtating an agreement, the 
. amendment. adopted. that agreement. In M George v. 
1 e Wahr the Lord ne che bil * = 
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Ait, expreſſing; that he confidered it at an end 


caſes alluded to; in which the agreement alleged and admitted 1 


ee 4 


| at - The defendimr ſtsted; that” 1 
the agresment was abandoned; and produced letters of the plain- e 5 L 
The er , 
offered evidence of adds, ſhewing an intention to conſider it bind-. 
ing; and that the defendaur attended at a: ale by auction; aud . 
aid, the- premiſes were under contract to him; infiſting, that be- ä 
in in ibs anſwer-it was put in flue; The Lord Chancellor ad. 


ol 


3 the evidence d bene N but afterwards ſaid, it ought not 1 | 


to be admitted, not being 1 in iſſue in the cauſe; and that if the 4 | q 1 | 
ntiff goes on ſack a caſe, ke ought'to\ſtate it. In Legb v. Ha 1 


ld eh the bill was difinlſied, 'becwuls the agreement proved 
was not that alleged. Mortimer vi) OHB () and" many other 
 -cales ate uniform, that the plaintiff muſt prove” the agreement 
| ſtated; or he ſhall not have a dectee; Upon this din therefore uh 
"8 dn can be OY "Except an e in writ 
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and the de! ery Fen Tu in if 
allegaion of the is, that the agreement is evidence | by oY 
The. ohiectipn 18. premature. Ahe Court tmuſt firſt nen i 1, 
the nbaes,. befoxe the. confeſſion in the anfwer cam be compared : 

with the ſtatement of the bill. This. is very different from the 
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g were different: che e bill prayingl performante, voti of the Ages „„ 
ment admitted, bu t of another, agreement. The. . 
delled bere is the agreement. ated 3 and the c only 
ger ig which. it is evidenced... 
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to, a written agree . cem : ent. The plaintiff! bas therefore: made it We: Wee 
a neceffary to produce ſuch an agreement; and he cannot 
D en- WF: other. In the paſſa een to the- agreement 
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ſentence; or to take advantage of the word or; for he cannot : 
: refer to a verbal agreement in his poſſeſſion. The plaintiff now 
deſires the Court to perform, not the eee he RW but a 
N verbal odor ſtated FE the anſwer. - r 
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With teſpeck to the e point upon a b ame of: sh an i 


F is no caſe, in which it has been preciſely ſettled, it is now 


underſtood upon the ſtrong opinion of Lord Chief Juſtice Eyre 


ſhall not be compelled to pe 
ment are admitted, whether the defendant ſubmits to perform i it, 


or not, all danger of perjury is out of the queſtion. The ſub- 


and Lord Roſelyn, and of the preſent Lord Chancellor i in the late : 


FCC 


ment, but inſiſting upon the benefit of the Statute by his anſwer, 
orm it. If the terms of the agree 


Wh miſſion to perform the agreement therefore does not vary the 


caſe. It was at a certain time; and when the plaintiff ſtated cer- 
tain terms, with which he ſald, he would be ſatis led. When the 


defendant ſald, ſhe was mady to perform that agreement, ſecing 
: what the plaintiff prayed; he ought to have cloſed with that; and 


to have replied tothe anſwer, and ſet dovyn tlie cauſe. Tnſtead 
© of that, amending the bill, making a new caſe, and requiring an- 
_  Other;anſwerzthe has entirely waived that ſübmiſſion; which Was 


made upon a 
manifeſt injuſtice. The plaintiff now claims a compenſation for 


85 alfo the ws 1 vol. 33 39s 49:40 Pym v. N | 


caſe: different from that now ſtated. This would be 


the delay and the expence of repairing the inj ity 1 to the houſe; 


Ro upon the ground, that ſhe bound herſelf to perform the agree 
ment. If that had been ſtated originally, Would ſhe have ſubmit- 
ted to perform the agreement? The time is alſo material. This 
defendant has loſt her object of a relidence i in town for one win- 


. Though a at that time ſhe was ready to take the houſe, yet 
1 nine months aftedWards,” 5 it 18 deteriorated, and a bill 
filed, ſhe infifts,” ſhe hall” not be compelled. The e anſwer 
Is to > be taken ns, as one Record, She takes the defence 
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of opinion, that the defendant might have the IC * * Sta 8 4 
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dor is the agreement originally: ſtated in any degree varied by the 
amendinents. The Court is left in no doubt as to the nature, 


effect, or terms, of the agreement. The opinion expreſſed by the 


Lord Chancellor has not been acted upon; and the paint 0h ; 


be conſidered as decided; But, ſuppoling that to be ſo, the benefit 
of the Statute muſt be taken at the time the agreement i is confeſſed; 


for if the party ſubmits to perform it, upon the ſame, authority 7 
chere is an end of the Statute. The agreement, of which the 
_ plaintiff aſks the performance, is that, which the defendant ad- 
mits, and ſubmits to perform: nq other. The bill was filed on 
the 2d of Fuly 1800. On the 19th of November 1800 the de. 

ty) as ſtated \ 
the plaintiff; denying only the form of it; namely, that iu Was 


fendant put in that anſwer, admitting the agreeme 


_ evidenced/by writing; and ſhe ſubmits to perferm it. If ſhe was 
then at liberty to object to the form of the agreement, namely, 
by parol; as a reaſon, why ſhe was not bound to perform it, it was 
Incumbent upon her then to elaim the benefit, af the Statute: but 
the does not. On the contrary ſhe ſubmits to perform it; and 


änſiſts, that it was owing; to the plaintiff, that it was not performed 


without the bill, The amendments had nothing te do with he 
agreement. They were made neceſſary by the defendant's ſtating 
tiff's fault, that the 
Agreement was not performed by her. By the anſwer 10 thole 
amendments, put in not till Match 1801, ſhe. for the fir tive 
claimed the benefit of the Statute. This was a fraud on the plain- 


circumſtances to ſhew, that it was the plainti 


4iff: for up to that time the plaintiff eould not but conſider the 


agreement as a ſubſiſting agreement, binding him; aud binding 
4 the premiſes. At any rate it was entirely miſleading him; for if . 


he defendant had, when ſhe confeſſed the agreement, inſiſted on 


the Statute, the plaintiff would have been at hberty to c confider his 
bill as at an end, and himſelf and the premiſes, contracted for as 


diſcharged from the agreement. On the contrary the firſt anſwer 


leads him to conclude; that it is a-ſubſiling, agreement; and re- , 


Aue che ann to a mere Fan bY! Sig Wt the Ann 


vor. vi. . 7 „ e 


1801. 


V 


Ef kan 2 


* ** 


- = 
7 
* 
T yy 
=- - * 
* 
* 
* S PEO SIE 
« oy YT IS ny 
N a 
24 


OS 


3 
4 * n 
79 2 
4 
£ bn 
> o 
= 
= 
- * 
99 
__— 
ey 
OY * 
Pd 2 
1 
—— 
F 90 
+ 
9 | 
Sos 
* T8 
= ' 
3 
— ' 
8 | 
7 at 1: 
_ - ty 
\ 2 
" 
CITES / 
* of ©] 
"258 ”— 1 
_ ' 
: +. -$ nl , 
* ö "fn 94 
* 4 
A 1 
7 - Ws ” 
—_— 
1 5 
1 
1 13. 
: = 
0 
3 
# .— 
== 
w 
6 ' 
3 
1 0 
= % 14 
K 16 
4 7 
. 5 8 
A ſ 
A 4 1 
48 f 
+ 
- } 
_ 
"= 
—_—_—jﬀ 
< v4 
* 
U 
8 ' 
1 v3, 
If 4 
% 
4 it 
l [1 
_— 
* 1 
- > 
47 1 
1 — 1 
4 : 
. = , 
TH 
* y 1 
— : 
—— 1 
* i 
9 Fi j 
” 1 
i 1 
1 
bo. 
4 1 
q | 
4 it 
1 
Þ 1 
mn 
n 
1 
1 1 
7 x 
= o 
£ bo 
. 4 } 
We 
_ 
4 1 
* 1 
pP 1 4 1 
_— 
. 
1 
13 
4 fi: 
1 
13 
_—_ 
4 49 
4» | 
” : Hay 
« 1 
1 
1 
1 
1 
1 
5 * 
1 
Wo 
> 17 
1 
, = 
: ;Y ' 
D il. 
J Þ 
; 4 IH 
= 
45 
5 FL } 
11 
4 | 
ö | 
1 
no 
: a0 
{ * 
2 f 
x 1 
: | 
 — 
1 
1 
14 
N 1 
p 9 1 
q i 
1 
we | 
A ' 
2 738 i 
7 ' 
I } y 
; 
> 
= 
i i. 
3 3 
; + 
#,-? ry il 1 
k 1 
1 
1 
N 25 * 
: V 
? = iP 
1 
7 
oe 
. —_= 
\ "= x i 
%: ag 44 0 
$2 , 
is +0 
3 by. 
KF: 
#4 
—_ _. 
—_— 
s 4 * 
1 
11 
1 
* 97 
9 1 
; "© 
=_ 
—— \ 
T7 
16 , 
CA $ 
ne ' 
3 "1 1 
1 9 
Ws |! 
1 =. 
80 
1 ' 
A 1 
4 7 
K 
4 4 
1 
N 3 
3 
= 
237 
=O 
"ok N 
1 
W - 
yt 
1 
» 0 
de 
8 
GS 
; _ 4 
| 
* 
4 * 
=. 
: N 5 


— ́ ̃ . ˙ . Fart 4,4” 


* p * 

ans LSE 

n 
2 — oP 


. 


$8 8585 8 bad not been a; ab the poker 97 the Court to en- 
| Z Ford force it had been rendered neceſſary. The plaintiff proceeded in 
1 h 115 - bis. cauſe to clear that queſtion ; and till almoſt a year after the 
td, agreement was entered into, and the bill filed, the plaintiff ; is led 
by the pleadings: to treat it as a ſubſiſting agreement; and is never 
told by. the defendant, that it was an eee, As to which, 
though ſhe! admitted the ſubſtance of it in all particulars, ſhe ne- 
vertheleſs meant to n our of Ae e for e | 
to EET: 1 J) TE EI Ret 6 8 4 f 
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„ Ike Maſter ofthe Role—This bill ; is | filed for the ecke per⸗ 
7 formance of an agreement. The defendant by ber anſwer admits 

a parol agreement; and ſubmits to have it carried into execution: 
but ſhe now contends, that a ſpecific performance” of that agree - 
ment ought not to be decreed: iſt, becauſe the plaintiff having 
by his bill Natedran agreement in writing ought not to be per- 
mitted eicher by reading the anſwer or by other evidence to prove 

a parol agreement: adly, if he ſhould be permitted to prove a 
paäaxrol agreement, yet the defendant is at liberty to iofiſt upon the 
- - benefit of the Statute. of Frauds ; as ſhe has by her anſwer to the 
} amended bill, notwithſtandiag her ſubmiſſion to perform i it by the 
| anſwer to the otiginal bill. As to the firſt point, it is a little am- 
biguous upon the face of the bill, whether the plaintiff did or did 

not mean to ſtate this to be a written agreement. It ſeems, he 

meant in the firſt place to repreſent a contract, without ſaying, 
whether it was in writing, or not; and then, that ſome of the terms 
dweꝛe expreſſed in writing, ſigned by the defendant, But taking 
it, that he meant to repreſent the whole to have been! in writing, 

take it not to have been ever eſtabliſhed, that a plaintiff i is bound 

to prove all the allegations of his bill with ſo much ſtrictneſs and 
preciſion as a plaintiff at law is obliged to prove his declaration: 


b it is ſufficient, if a plaigtiff here proves the ſubſtance of his bill. 
= 3 cannot certainly have a decree for the execution of a different 
bort of agreement from that laid; an agreement of a different im- 
port or tendeney; for then the evidence would not ſupport the 
bill. But the difference between a written and a parol agreement 
conſiſts in the mode, in which they are evidenced. This objec- 
tion does not at all depend upon the Statute of Frauds, The ob- 
Fon, . it is an e at * would bave Wen 3 
goo 


: 


3 —_ if go. ſack ſtatute had- been made; chat 1 plaintf ought, 180 ., 
to prove the allegation, not only in ſubſtance, but all its circum- 12 
ſtances ; that evidence of a written agreement will not. ſupport, e = 
the allegation of a parol agteement; or evidence of Aa parol agree. 
ment the allegation of a written agreement. No ſuch rule Was 1 
| ever eſtabliſhed. At Law it is even now ſufficient, as it was be= : 
fore the Statute,, to allege an agreement, generally ; Which throws bs 17 
it upan the defendant to allege, that it is not in writing. In 3 
Whitchurch v. Bevis (a) Lord Thurlw ſtati ng the caſe of. Child 
. v. Lord Godolphin conliders the allegation of the agreement. being ; 
in writing to be thrown into the bill for the mere purpoſe of 4 
forcing the defendant to plead the Statute inſtead of demurring! 3 
aud it ſeems, there the allegation was of a written agreement; to 
which the defendant pleaded, that there was no written agree q 
: ment. Lord Thurlo uv fays, 8. That plea was ordered to ſtand for 
« an anſwer, with liberty to except; and upon a rehearing. ob⸗ 5 
4 tained by the defendant the order was confirmed; and Lord 5 
„ Macclesfield ſaid, the plea of the Statute was right; but that the 
_ - & gught to haye denied the agreement by anſwer, for if ſhe — 
; . feſſed it, the Court would enforce i OTH that if the bill had ſtated | 
_ _ agreement generally, 2 demurrer might have been allowed: 
ei hut where the agreement is ſtated 505 de in e the plea 
» ma] be 1 * pe Aae * C 


5 


"That e A it the clini es a welt en 
NE! defendant will be reduced to the neceſſity of pleading, and ; 
ſupporting the plea by an anſwer; which would not be neceſſary, 
if this objeQion would bold; for the defendant would run no 
riſk; as according to this the plaintiff could not have performance 
' the e in Ns lf ; WWE ee it ag bei in * 


The next Of Wet of 1 ol hs 1 FR £0 the . 
e to the amended bill claimed the benefit of the Statute, i is 
in the ſame condition, as if ſhe had originally inſiſted upon the 
Statute, raiſes to the queſtion. ſo often agitated ; whether, if the 
' defendant confeſſes the agreement, but at the ſame time inſiſts 
upon the Statute, he ſhall be compelled to perform it. But this 

' defendant does not bring yy to THT * end ; hong 1 1 once Tabs 1 


k - 
Ws 1 * 


bh LY 0 275.0 . I 1 nl 2 mw 0. 0.866. 3 


—_— cis in chan: 
1801. ' mitted to perform che agreement, it is 'impoMible for her after=- 
bestes Wards to inſiſt upon the Statute. At the time ſhe confeſſed the 
rte. agreement ſhe ought to have interpoſed that guard. At that time 
n ineumbent upon her to ſay, whether ſhe would avail her- 
ſelf of it. The reaſon ſhe alleges, that that the plaintiff did not think 
fit to be ſatisfied with her anſwer, but amended his bill, and re- 
quired a farther anſwer as to the details and eireumſtances, i is no 
reaſon for withdrawing her ſubmiiffion.” It is well known, that it 
is with great difficulty permitted to a defendant to make any al- 
teration in his anſwer, even upon a miſtake; ; As where an execu- 
tor by miſtake ſubmitted to account for the refidue to the fiext of 
ui; : and afterwards diſcovering his right upon Tome late caſes to 
inſiſt! upon baving it beneficially appealed : yet the Court refuſed 
to permit him to withdraw that ſubmiffion. What ground is 
there here for withdrawing a ſubmiſſion deliberately made? The 
plaintiff did not amend kis bill for the purpoſe of obliging her to 
5 confeſs a new or a di ferent : agreement. He was contented with 
her anſwer as to that; but wiſhed to: -put himſelf i in a better plight 
as to her allegation of non-performance | upon his part; and that 
it Was his own fault, that the agreement was not performed with- 
out the neceliity bf à ſuit, The agreement was out of the 
queſtion. It was at reſt between them. There was an agree- 
ment, and a ſubmiſſion to perform it; and the only queſtion be- 
tween them was as te the colts of this {uit MAB. i Was ne- 
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The aeferidunt bevy it Uidefirs ſubmitted to FR OE the agree · 
ment confeſſed by her, it is of courſe to decree her to perform it ; 

and all the other cireumftances are merely as to the coſts, ſuch as 

may influence the Court as to the payment of them, upon the 

Point, whether it was neceſſary for the plaintiff to inſtitute this 

| ſuit; or, whether it was his fault, that the agreement was not 

=... _ PO But i it is mere matter of courſe t0 decree a Terre 
| | ance, | wh 
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ms * 2 5 i will 3 the ad of 4 I . gave 
and bequeathed to Jobn Turner and Robert Turner all his 


leaſehold meſſuages, lands, tenements, and premiſes, i in the county. 
of Cornwall, to hold to them, their executors, Oc. as tenants in 
common and not as joint tenants, for the relidue of Las dee 


terms. The will then en thus: 


HIS 


. & I 5 


8 « Being polſeſed. at * prient time er property i in then na- 
1 tonal funds, to wit, to the amount of 15,0007, of ſtock 4 'Y 


« the 3 fer cent. Conſolidated Annuities, 1 hereby leave and be- 
« queath the ſaid 1 5,000 4 of ſaid ſtock to my nephew Mr, 
« Robert Dalrymple now. or lately reſiding | in India or in caſe of 
« his death to his lawful iſſue; but if my ſaid nephew ſhould be 
| 4 Jeceaſed at the time of my death without leaving any lawful 
4 jſſue, then and in that caſe ! leave and bequeath to the W 


* e 


„ aid Jobn Turner of 7 urner- ball, or in caſe of his deceaſe to his 
« lawful iſſue 300.1. of the ſaid ſtock. Allo in like 2.7%," 


* leave and bequeath 3,990 J. of laid flock t 
. bert 7 urner of Menie or his lawful iſſue. . Al 


0, the aforeſaid Ro- 


1% 


0 in like manner 


« I leave and bequeath, 65000 l. of the aid ſtock. to my. couſin 


« Captain M *Naughtane Ramſe ay, mariner, now. or latel 


4 1 3 


. in the town of Leith near Edinb 


66 to his lawfuli iſſue.” „ 
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Robert Turner 5 7 
the executors, the decree directed an ioquiry, whether Nobert 
Dalrymple or ANF of his ue | were eh at 
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7 The Maſter by phy report Aated * ; opinion, 1 Pa e not i 
having: been heard of ſince the time of his failing « on a voyage in 
Tudia on the 224 of December” 178: 5 "muſt in all human probability 
have periſhed? in "the _ profecurion f flue” "voyage, being, many 
years before the death of the teltator ; a we nd no 
been proved to ſhew, that he ever was married, but the ny 


be never was married. 4 
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ſolute in the 
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The cauſe coming on for the Aren, che Maſter of 1 
Rolle directed a petition to be preſented on behalf of the children 
' of the plaintiffs, ſome of whom had attained the age of twenty 


IE one. The petition ſuggeſting, that the plaintiffs are entitled only 


to the intereſt of the legacies reſpectively, and that the Principal 
' "of ſuch legacies upon their reſpeQive deaths became diſtributable 


551 5 among the iffue of che plaintiffs reſpeQively, who may be living 


FONT 


at the time ny Oy e die, 1 that the gacics 
"_ be ſecured. ; 1 5 
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Mr. Martin in «ſupport i the pen Upon the a of 


5 this will and the circumſtances a life intereſt only was intended 
for. the perſons named in the will, That conſtruction alſo muſt 
prevail upon the legal import of the words according to the deci- 


1 ions. If the will had ſtopped after the diſpoſition to Robert Dal. 


rymple, he could have had no more than a life intereſt : but know. 
b ing the 5 as. to that 8 the vill 1 51 made 


41 


N h a event I the 8 of bis nephew | in "bis 


18 He Was clearly aware of the import of the words he was 
5 uſing. - 1 he had the ſame event in his view as to the other per- 
: . he would have inſerted ſimilar words after each particular 
bequeſt: but chat being omitted, the Will ſtands, as if the . 
A * to Robert * bad never been introduced, Es 


«Ov ; * 
1 l ** * . 
1 


There vides been various OY upon es” in 1 "ATTY 
ſimilar, i in others nearly ſo; which have been conſidered as cur- 


railing che intereſt of the firſt taker to a mere intereſt for life: 


Billings \ v. Sandom (a); which from a fuller manuſcript note. ap- 
pears to be accurately reported, as far as it goes: Nowlan v. 


NMelligan 000: Lord Douglas v. Chalmer (e), determined i in a great 


4 meaſure upon the authority of Billings v. Sandom. The Court 
| has uniformly held it a life intereſt only upon ſuch words. "The 


e 


lite only, « not. an eſtate tail; 1 . 


words uſed 3 in this will are words of purchaſe ; 3 and if this, bad 
been a | deviſe of land, the. parent would have had an eſtate ad 


has afforded thi the ground, up up 


4) 1 re. C. C. ako in | orgs; - (831 3 T C. C. 1% 16 7 tif 128 a 
. Hence „eee 
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" Kai fr the 


7 be Mafter of 15 Rall—My . of the 2 & Lord 
pa v. Chalmer induced me to expreſs a wiſh, that the con- 4 | 
ſtructien of this will ſhould be 'A little farther conſidered, * But 5 
that caſe is very clearly different. 
intention was, that if the teſtator 8 nephew Robert Dalrymple 2 
| ſhould be living at his death, he ſhould take abſolutely, aud his 
children ſhould take nothing. The reaſon aſſigned for the teſta- 
tor expreſſing himſelf with more partieularity as to him, his 
abſence in India, and the uncertainty, whether he was not Hang, 
furniſhes no reaſon for giving him upon the ſuppoſition, | 
_ was alive, a larg' 0 
chat, if he was alive, the teſtator ihtended him to take the whole, I 
and that the children ſhould take nothing, That gives che rule N 


ber the conftruMion of the ſame wotds, when decwring again n in 5 


7 
n 


— Court WE in thels, 3 1 ge other con- 1 
- RruQjon the Court maſt ſupply words 3. which 10 never done Tor 
— without, 2 manifeſt, inzeatiov. Suppaſing, the intention. was to 
give the parent an abſolute intereſt, the rule oy e ww * ah 
4 vit, 9 : 


W 
LATED? a i S ; e Fl 914 4 | 1 9 850 F 24 
ahi m S are by the Cos. 

ED 1 5 bet 


Firſt, it is quite clear here, the 


intereſt than any other legatee ; and it "Tha Wa ear, 


other parts of the will, The fate pisse is repeated after the 

. bequeſt to each of the other legatees; and having himſelf cle: ly « 
expounded his meaning in one inſtance he muſt be ſuppoled to be 
have the ſame meaning by the ſame words in the other parts. 
_ caſe I have mentioned is different from this in another reſpect. . 
That was a bequeſt to 2 married woman. The mention of the 
_ ſys clearly implied, that he did not intend an abſolute legacy to 7 e 
her.; Which in effect would have been a legacy to her huſband. # 
The Lord Chancellor therefore procceded a good deal upon 'the 
apparent intention of the teſtatrix; not meaning an abſolute gut 
to the huſband, but a proviſion for tb 
Is the word was and; bien ws reliec on in Billings v. 
Sanaom as ſhewing, that both parties are to take a benefit, he 
parent and the children. 


e Wift and children. There 40 


The words cannot be fully ſatisfied 


_ 


without giving each dome intereſt; which cat be only by giving 
an eſtate for life to the parent and the capital to the children after 
the death of the Parent. Here the word is“ ok.“ Both are not 
10 0 ae: but cither We Parent o or "ws elildren i in the akernativy; 
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8001. "Ha though in many a Pr has been ERC Abd) Sou 
Fin muſt ſhew an intention requiring that (a). The natural import 
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-"_ it to undergo a little farther edge that it Was not 
. neceſſary to make the children parties. The 8 of the Peu 
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given by an A"; Flanders, being. ſeiſed ; in fee of ſome real eſtates | in England, 
| paper, can- by his mill, dated, the 5th of December. 1 789, duly atteſted accord- 
: . ing to the Statute of Frauds (a), gave and deviſed to Fobn Pru- 


_ Jean and his fon, their heirs and, aſſigns, his real eſtates, deſcribing 


ved to by them; z upon truſt, that immediately and as ſoon as conveniently 
e 38 might b be after his degeaſe they. ſhould. ſell the lame; and in the 


as to be in- 


eee time and, until the ſale apply the rents and profits, aft 
* deducting their, colts, unte ſuch perſon or perſons, and for ſuch 
. ends, intents and. purpoſes, as he, the We ſhould by a private 
reference letter M Paper ot ſes is, which he 1 in his will mentioned he 
—— 7 intended to leave with Mrs. \Fobnſon, then reliding at Gravelines, 
* or. with her ſucceſſor, for the time being, direct or appoint ; and : 


failed: the from and immediately after the dale. he directed his truſtees to 


-circumflance, r 


that e paper pay, the. money, which, ſhould, ariſe. therefrom,. and the intereſt, 


3 : wagen until the P incipal ſhould, de paid, unto and for the benefit of ſuch 
3 broad with | _ perſon, and i in ſuch manger, as: he, the teſtator ſhould by the like 


5 mb private letter or paper of iaſtructions direct and appoint. He 
? Fw =: gave to each of his truſtees twenty guineas fox their trouble; and 
| dciea. che gave and bequeathed; all the reſidue. of bis eſtate, both real 

perſonal, unto the. Game. truſtees, their heirs, executors, and 
aiſtrators, mw, uſe and benefit of ſuch erſon. as ſhould be 
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The ins: tied at ee ee in e, 1 1704. 1 ne ; 
N after his death, in his bureau in the room, in which he 
had reſided, belonging and adjoining to the monaſtery of Engli 75 I 


_ nuns at Gravelinet, of which Clementina Fohnſon, referred to in 


the will, was ſuperior, two paper writings: were found in the lame | ; 
envelope with the will; which envelope was ſealed up, and i „ 
"i 4 in the band: ** che e e 9 Abs will * e Lone,” * 
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8 meg r e were, as «follows; bow; in a the deset of we 
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a <P ET 1 1 16 his fon Folw's 9 TRY executors . 

„ of my will Gentlemen, 1. deſire, that immediately after my 5 
. deceaſe you will {previouſly deducting your charges and ex 
« pences in the execution of your truſt) pay the rent of my 5 
4 houfes, in caſe they chall not then be ſold, or if ſold, pay the 
« monies, that ſhall ariſe by ſuch ſale, and the intereſt thereof, 
and transfer and make over the ſecurities for the ſame, unto 
© Mrs. Clementina Jobnſon now reſiding at Gravelines in F. landert, 

4 der to her ſucceſſor then in being, or to ſuch other perſon or per- 

4 ſons as they or either of them ſhall appoint. By this you will 4 
4 much oblige, Gentlemen, your moſt affectionate friend ang 
eee April the 17th 
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The other paper was directed wos: « *Rever 
and was in the iellowiog wards: VFR 


„ Diary Madam—As to the nn or effects 1 may die | 
« poſſeſſes of or entitled to in England, I have deviſed them by 
will to Fobn Prujean, Eſq. and his ſon, upon truſt nevertheleſs 


that the ſaid Gentlemen ſhall after my deceaſe as ſoon as eon | 
__ * veniently may be ſell and diſpoſe of my meſſuages or tene- 
ments ſituate in &.. John $ Street in Carlow Court, c.; and i in 
8 confidence moreover that they will after deducting their charges 
and expences in the execution of their truſt pay the rent of 
oY "on houſes, if they all not then be ſold, or if ſold, pay the 
| 00) 3 
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4 and transfer and make over the ſecurities. for the ſ4me, unto 
« Your Reverence or your ſacceſſors then in being, or to ſuch 


. other perſon or perſons as you or your ſueceſſor ſhall think 


4 proper to appoint. As on the one hand I ſtand indebted to 


40 l. Sterling to Mr. Erringion, and on the other hand be- 
* queathed two legacies of twenty guineas to my executors, I 


4 am inclined to think the ſum vo will receive in conſequence 


< of the ſale of my property, Mr. Errington being paid, and 
« the juſt mentioned legacies diſcharged, may amount to about 
« 300 l. or 4001. Sterling. The firſt hundred pounds I defire 


_« Siſter Winifred Clare's acceptance of as a compenſation for the 


< loſs the heretofore unfortunately ſuſtained in her fortune. A 
„ ſecond ſimilar ſum 1 beg may be placed out to intereſt towards 
<. the. entertainment of church linen; and third hundred to be 
applicable to the purpoſe or purpoſes, which you or your ſuc- 
<« ceſlor may judge to be moſt expedient. Should the ſum you 

receive exceed 300 l., the overplus I--entreat you to remit to 


E © Mif Catherine Mackey, provided it does not ſurpaſs 50/. In 


7 caſe it does, what may remain in your hands after you have 


„given her the 504. you'll be pleaſed to accept for your own 


« mee uſes. As nothing more occurs to mind that I could 


„ wiſh to add, except that I earneſtly. recommend myſelf to your's 


d and your community s pious prayers, and beg you will be ſo 


en on his death the cover co 


« kind as to get fifty maſſes diſcharged for the repoſe of my poor 


** ſoul, and one low maſs. yearly to the ſame end, I ſhall there- 


<4 fore conclude with the unfeigned aſſurance of how much and 
„ fincerely I am, Dear Madam, your and your community's moſt 
truly wellwiſher and devoted ae OW Anthony Lowe. 


— — 
f * 
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N N. B. The legacy penis. in e of Nis n 


| « « Mackey, which I confidently truſt will fall to her ſhare in con- 


4. ſequence of the ſale of my little property proceeds partly from 


4 the real eſteem and regard I have for her, and more parti- 


1 cularly * the on HR 1 have wo, _e = nk iron 
« Ranops,” | 2 
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wa ae to the ta, who fucceoded Mrs. eee 25 5 


: poſſeſſion af the real a e 5 and . title ded. % Brolin a 


| Caveat was entered by two: couſins of the teſtator, claiming as. his 
8 heirs at law and next of kin, againſt the probate of any of theſe . 


papers; and they filed the bill againſt Prujean, and againſt Wini- ; 


fred Clare and Catherine Mackey ; praying, that Prujean. may be 
declared a truſtee for the plaintiffs as to the real and the reſidue 
Ts of the perſonal eſtates, and deliver up the poſſeſſion and the ue 
1 deeds, and account for the rents and profits, and the perſonal 
eſtate, Vc.; infiſting, that the papers found with the will could 
* be con Ware as. * beben e ha the a4 CER 


2 * p F 
. g 8 1 WA FLAY 
e . 


. 1560 MENS wk — * the + ib — per the. 
0 of the will and the circumſtances there is no diſpoſition 


whatſoever of his eſtate. It is admitted, that there was no paper 

in the hands of Mrs. Johnſon at her death; and there is no proof, 

that the teſtator ever did deliver to her any paper, expt efling "oy 
purpoſes, to which his Property ſhould be applied. There 1 

therefore no diſpoſition of either the real or perſonal eſtate. As 


to the papers ſet up by the defendants as a diſpoſition, they bear 


date ſeveral months prior to the date of the will; 5 the ex- 
preſſion 1 in one of them 1 ws. I have: deviſed by will ; 9 referring t to 


a will previouſly made. That paper cannot poſſibly operate upon 


the beneficial intereſt of property given by a will made months 
beldre. The objects of that paper allo are clearly ſuperſtitious. ; 
= legacy to Siſter Winifred Clare is given to her as a nun 1 
and the overplus is given to the abbeſs 1 in that character; and, it : 


muſt be ſuppoſed, for | ſuperſtitious uſes : part being directly ſo . 


appropriated. The other two legacies perhaps might de good, if 
the will could have any operation: but it cannot. 


Can they be ſo connected with the will as to form part of it? 
It was originally doubted, whether debts incurred after a charge 
of debts upon real eſtate would be charges; but that is now ſettled ; 


_andin Habergham v. Vincent (a) it was determined farther, that | 
"Under A. . of legacies 7 a _ ne ing per 1 1 


5 5 8 ſubſequent 
r - WE. - 0 * 3 F , $4 4 Go 40 IT a ) « | 25 


There is oh 
However no perſonal eſtate, and then theſe papers being unatteſted 
can have no effect upon the produce of the ſale of the real eſtate. 


0 Ae, v rol, 2, wo 5 22 c. 0. 335. i Toh | To 


FN 


Tu AN. 


teen unatteſted paper ae" be abe by analogy to 


7 | the caſe of debts. But all thoſe inſtances were caſes of auxiliary 


charge i in aid of the perfonal eſtate; and in Habergham v. Vincent 


the Lord Chancellor expreſily confines his opinion to that; ex- 
| cluding a primary charge ; as this is. The money Slices by 
the ſale of land is confidered as land: The Attorney General v. 
Lord Weymouth (a). So, the rents are part of the land. A rent 


1s within the Statute of Frauds as A tenement. The heir at law 


then muſt take, however firong the intention n againſt him, unlek 


the real eſtate is diſpoſed of. 


8 7 
© 5 4 


"ok Romilly Jul Mr. rid for the chain cannot be 
denied, that a conſiderable part of the diſpoſition by this paper is 


ĩ q a ſuperſtitious. uſe ; and ſo far without doubt the defendant is a 


truſtee for the heir. The legacies to Winifred Clare and Catherine 


Mackey are mere perſonal legacies ; and the only queſtion is as to 


legacy of 100 J. to the Superior of this-convent-for the purpoſes, 


which ſhe or her ſucceſſor may judge moſt expedient ; whether 


the character, i in which 1 it 18 e to * 1s 3 to ſhe w, it is 


for a Taperlitious uſe. | og 0 10 


"Apt to the chjeftions © to 8 * 3 firſt, that no paper 


| was left in the hands of Mrs. Johnſon, and that the date of theſe 
papers is anterior to that of the will, it refers to a paper left with 


her or her ſucceſſor for the time being Theſe papers were found 


4 ſealed up with the will in a room in a houſe belonging and ad- 
Joining to the convent. They are therefore, though not literally 


in the poſſeſſion of the Superior, in a houſe belonging to and a 


part. of the convent. That qualification i is only as evidence of the 
| identity ; and under the circumſtances this paper was. ſufficiently | 


left with the Superior. They were ſealed up with the will by the 


teſtator himſelf ; though dated before. The indorſement i in his. 
band-writing is ſufficient evidence of that; and that at that time 
he ſealed them up and publiſhed them as teſtamentary papers, 


Mating his intention. as to. his property. Then what objection 


- can; be mad 
7 Mackey, clearly given for their private benefit; the reaſon ex- 
pPreſſed; and not having any view to babe een or ſhe. . 
. of the ſociety * 


to the legacies to Winifred Clare and, Catherine 
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© Cakes: in -Chantery: 
a to the. -ob jeftion for want of witneſſes it ia now IE? 126th: 


bene that a teſtator may diſpoſe of real eſtate by a paper un- = 9 
d tteſted, but ſufficiently referred to by a will atteſted by three 1 Boo a 
_ witneſſes. | This paper, though written before the date of he "i 
Vill, was recogniſed and publiſhed aſterwards. The papet re- 
133 to by the 12 825 is a8 aol a 1 8 852 my will 24 if n 
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1 "The reply v was endes o the e Court. „ „ . 
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„ 2515 Fol 36 #07 91 CRE” 2101 . 
. e e am very 1 opinio a5 \think-, 0 e 
he theſe two legacies would be good, if the fund way: well Siven, per: uy 
that there is not ſufficient legal certainty, to be collected from; the; 
N inftrument ſigned by three witneſſes, that the. teſtatgr, bas diſpoſed. e 
8 of his real eſtate. The rule goes no farther than this: ((L, except; 
charges for debts and legzeies): that if the produce of real eſtate 
is to be diſpoſed of, you muſt ſhew an inſtrument. in effect exe - 
; euted by: the teſtator i in the enten of; three Bae Ft * r |; „ 


no a is Fo Art to it. The e of aw r "= 
ſtrument properly atteſted, in order tor incorporate. 8 1 1 1 
ment not atteſted, muſt deſcribe it ſo as to be 2 A. manifeſtation of 
what the paper is, which i is meant to be incorporated; i in uch a, 
Way, that the Court can be under no miſtake. In that way of 5 
putting the caſe it is not neceſſary to decide, whether the teſta- 
tor's intention before making the will, was, if theſe papers are _ h 
- Incorporated, that his will ſhould, not be conſummate, till they . 
| were delivered to the Soperior; though, if the cauſe was decided a 
you upon that ground, [ am not ſure, it would be wrong; for [ can 1 | *% 
imagine, that he might have conceived a purpoſe of piety ;. and, on 
taking it to be the moſt rational purpoſe of piety, he might con- 
. ſider, that notwithſtanding, his Purpoſe at that time he might . ih 
have more. favour to his relations, afterwards ; and they might | 
f become as proper objects of his piety as any other; and there- s 
fore he might intend to diſpoſe of the money for ſuch purpole as 
| thould be expreſſed in a paper he intended to leave with the Su- 
perior. 1 always chought the conſtruction of He -jlin v. Heylin (a) 8 
” rather critical. That caſe, however, was decided by high autho- 


8 Net 1 take al thele papers | to have been * on * 
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Swann: | 


Wo 


© 'Prapavar. | 


dota At W more le ee execute a *ill bande 
ſign a letter: therefore, I apprehend, he ſigned the letters then; 
but heſitated: about executing the will till (December. Judging as 
a OE individual, there can be no doubt, that, When he exe- 
cuted the will, he meant, that inſtrument and theſe two letters 
Soul bs their effect: but unleſs the rule of law allows me, 1 


cannot eſtabliſh the letters; : and I am not ſatisfied; he meant 
them to have their effect, unleſs delivered to the Superior; ; as he 


might mean that to be a part of the act to make the will com- 


Plete. "The intention of leaving them with her can never under 


ide in which! he lived, be ſatisfied by the circum- 


the cireuti 


 ſtance'of Kading them in "the convent. 'He' was living, and had 
this" bureau,” in that room, belonging to. the convent ; 5 and it is 


88 impoſſible” upon that circumſtance to lay, that according to his 
. intention he had left them with her. From his reſidence he 
could r not avoid leaving chem there. This is fortified by what 


* by : 
” ' ' 1 
C q ö 4 
* 2 4 
* * £ * 


follows.” "Mrs, Jobnſon lived ſome time; and he never left any 
paßer With her; ; Gr delivered any to her ſucceſſor. Certainly at 
ch che abbeſt had n no notion they were left with her; for 


the defires the will to be brought to ber; and gets poſſeſſion of 


a fayour' of än heir at law, whom I muſt ſee difinherited by 


Sant but a clear manifeſtation of 1 intention, it would 1 not be too 


by ſtrong to ſay, the teſtator did not mean bis will to be conſum- 
c mate, unleſs he 79972 ds that act of Marat ir has the Superior, 


: which b he never and. 
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But 1 is another ground: not, er the "FN Wb 


or ſuperleription 1 is evidence, that the teſtator meant, theſe ſhould 
be the Papers referred to; bat whether I muſt of 9 collect, 


2 is, if 14 8 were ai, in "the bureau. 75 the will, or, 


WF." "1 # 


fy Ron the contents of the will, theſe two. papers are the papers - 


% £1» 


could 1 tay, this will, would have, enabled me to ſele& thele two as 


* to? Suppole, ſeveral other papers were found vith them: p 


the "only | papers referred tos The rule and my opinion are, that 


F'* SN 


the will has not bye its contents ſufficiently, identified theſe papers. 


. gas 0-2 pe. 


to enable me to fay, they are neceſſarily incorporated: if not, 


they; are not atteſted by-th three. witneſſes; and it is admitted on 
JJ ng ne gr Gs a. 


| been purchaſed by me, and the equity of redemption of and i in the 


_ 1% e to take vp money; and confine or "refrain ſuch | 


" 
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| die lie: - 1681. 3 
= incorporated, cannot be brought within the 'rule*as to debts and 85 4 | 
_  Rgatics charged 6d Feat eltate 'by ah unkttetel paper. I cannot 5 þ 
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yz nion, that the legacy of 1001. for ſuch purpoſes as the Superior. as the Supe- ul 
| \ rior of a con- 1 
of the convent or her Succeſſor ſhould Judge r moſt expedient, being. vent of| hr i 
given in that 7 was {ufficient. to thew, it was. for a fun, Seer if 

_ expedient, 
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Free, 1 Th HOM4S. © Aetna by 1 with dated the. To exempt 
t 
a 1ſt of March I 788, after the uſual introduction, as to being e eg 


of ſound mind, We. appointed his wife Aun guardian to his only ee pe 


daughter, an infant about four months old and confirmed the, ſhew that 
intention by 


7 ſettlement made upon their . in all popes The, will 3 
5 then [ms thus : 1 | 1 ion for 


'- viſion for 
the debts 
out of the 


_ 40 But thould I die POR in which caſy there way * hen: N real eſtate is 
e s nut 8 8 
: « nority of my daughter, and to obviate any difficulty, that may. . 
4 ariſe in my affairs upon that account, I give and deviſe to my 

8 worthy friends and truſtees Robert Philli ifs, and Francit Mood. 
0 houſe, Efq.. all and ſingular my manors, meſſuages, tithes, 
« hands, and -hereditaments, within the ſaid county of Hereford, = 


«which ark not included in my ſaid ſettlement, or have not ſince 


4 j 


* ſame reſpeRively : to hold to the uſe and behoof of them, their 
_ © heirs and alfi "iy in truſt nevertheleſs to ſell and abſolutely, 
«diſpoſe. of the Tame « or ſuch part and parts thereof as they ſhall | 
_ * judge moſt: convenient to part with ; (with power in the mean 
- 4 time to pay off the mortgage now affecting the ſame ; : and for 


bus new 


rait. 


* Ugh > : 
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Nan 


TINGS 
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* new mortgage to tak 6 parts Hs the 5 which a are not! in- 
« tended to be diſpoſed of; and which will be very ample to 
« anſwer both purpoſes) ; ; and by and with the money ariſing 
998 thereby 1 in the firſt place to pay off and diſcharge all my juſt 
5 Fs debts {except the ſaid mortgage of my ſaid eſtates, and a charge 
of 4000. to my two ſiſters Aun and Catberine; which by my 
CO X ſaid ſettlement are provided for, and directed to be paid out of 
© another fund) : and in the next place t to raiſe and pay to my 
e « half. ſiſter Elizabeth Creighton Brydges, now living with my 
ES 0 father at Madley, the ſum of 1000 J., to carry lawful intereſt 
B 19 * 2 the day of the death of my ſaid father ; z unleſs I ſhall in 
8 | my lifetime (and which I fully intend doing) make. as large and 
> ET a proviſion for her in ſome other way; and } In the lat 
place to raiſe and pay to my ſaid dear wife the ſum of 4000 J. 
for her own uſe and benefit; ; and the reſt and reſidue of my 
ſaid unſettled eſtates, as alſo all other my manors, meſſuages, 
1 « lands, tithes, | and hereditaments, whatſoever, both freehold, 


7 


1 leaſehold, and copyhold, which were ſo ſettled upon my mar- 

s riage in caſe I ſhall. die without iſſue male either born in my 
& lifetime or after my deceaſe I give, deviſe, and bequeath, to 

"AK my faid dear wife for the term of her natural life ; and from 
8 


and immediately after her deceaſe to the uſe of my ſaid dear 


a 


daughter Ann and the heirs of her body lawfully to be begotten; ; 
<< and in default of ſuch iſſue to the uſe of my ſaid two ſiſters 
85 4 Ann and Catherine, and their reſpeQive heirs, | as coparceners, 

1 0 and not as Joint-tevants.” es 

The cs then direds and earneſtly reid, that, in caſe he 
8 5 ſhall die without iſſue male, as before mentioned, and his ſaid 

5 daughter ſhall fucceed to and inherit his ſaid eſtates, any huſband 
| "the may marry, ſhall take the ſurname of Bryages, and tranſmit *. 

- the ſame to his poſterity, being the iſſue or deſcendants of his 

1 fad aner * and then proceeded, as follows: 15 5 


. And 1 8 lire, that all the _ linen, fi ware, 

#6 books, houſehold goods, and other. furniture and effects, at 

Ges . J. iberton aforeſaid ſhall remain there a8 and in the nature of 
5 heir-looms, for the uſe of my ſaid daughter, or ſuch other __ 
ſon and perſons, who may take or inherit my faid eſtates 


So * Ungler and by virtue of the a element, this 55 will, or 
| | 1 “ either 


5 . 
K 
* * 
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Cute "” © anttty. 


« Aber of . 1 give and continue to my fail father for his 
life the poſſeſſion of the houſe he now inhabits at Madley afore- 
_ 4 aid; und of the ſeveral lands thereto belonging, and now in 
4 his poſſeſſion, together with the annuity or allowance of 80 l. a 
6G year, which I have hitherto made him; which 1 deſire he 


may enjoy, and have the ſame paid him regularly, as uſual, 


„ during his life; and which I eg 3 . all and ny” 
. of 2 TREO unſettled eaten.” 
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| 23 _ 9 8 
1 Al which ſaid \ laſt canitnet rte 1 dende may ba „ 
out of my perſonal eſtate (except that part given as aforeſaid for 
9 * heir-looms) 3 and all the reſt and reſidue of my aid perſonal . 
_ ©: eftate {except as aforeſaid) I give and bequeath to my ſaid dear 
« wife, whom together with the ſaid Robert Phillips and Francis 
« Woodbouſe 1 conſtitute and appoint e executrix and executors of 
* Ft 1 5 vn 0 Page. 87 5 
| The 8 fied h in 1120 3; j leaving _- 8 Ul det 4 
3 of whom is fince dead. The bill was filed by Elizabeth 
Creighton Bryadges and Fo oſbua Scrope and Ann, his wife, ho was 
che teſtator's widow, to have the will eſtabliſhed, Fe. e an 
1 iſſue directed, Devi * vel non, the will was eflabliſhed. | 
The ay coming, on upon the 1 reſerved, the . 
= Was, whether the e elkate was. nn from W 
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Then, r giving W to bis n it wh to 4 of 
: is truſtees Phillips and W 158 Toe their " OE 75 teſtator. 
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ar. Richards and Mr. 7. | Alexander fir the Plainti Arbe; gene= 5 
cal principle is certainly, that the perſonal eſtate i is the fund be 


naturally applicable to debts ; and therefore there muſt be ſome- 
thing to hew the! intention, that it ſhall be exempted. This is 


7 A deviſe of particular, excepted, eſtates, : not by way of charge, but 


to be ſold and abſolutely diſpoſed of. Simple contract debts are 


in this reſpect legacies; a bounty to the creditors ; who had not 5 
before the means of coming at the real eſtate, Here is a bequeſt+ . 


o the wife as reſiduary ene) and not in the character of exe · 
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Hos, 1 for whe 5 of | ditriburiog in in FR courſe of 1 * 
e The words except as aforeſaid” in the reſiduary diſpoſition are 
Ns 5 8 material; chewing, that the reſidue intended is the reſidue ſubjed 
only to a deduction in reſpect of the legacies given out of the 
Da eſtate; affording an. irreſiſtible -iaference, . that the-per. 
: ſonal eſtate was to go to her ſuhject to no other charge; and that 
the debts were to go out of the real eſtate. Certainly -in Burton 
v. Knoulton (a) ſome ſtreſs was laid on the direction to pay the 


funeral expences; ; and Lord Roſelyn laid ſtreſs upon the omiſſion 
of that in Tait v. Lord Northwick (5) 3 wiſhing to diſtinguiſh that 


"3h eaſe from the other. Lord Hardwieke in Waller v. * 6 
cConſiders the inſertion of thoſe words as of no weig] Is 


I 


Mr, Piggot for the uu. was ſtoppe d by ahh = 


5 ture, that this teſtator did mean to throw the whole of the debts 
3 upon his real eſtate. But it is only a probable conjecture; there 
bis no certainty, no clear, unambiguous, intention to be collected 
from the whole will, that he meant that; and there i is no diſtinct 
difference between this caſe and Tait v. Lord Northwick, Very 
*\mall differences may be pointed out: but ſuch ag would form no 
guide for other caſes; 3 and. leading to puzzle and confuſe, rather 
than to give aſſiſtance to thoſe, who may be called upon to adviſe 5 
as to the conſtruction or frame of wills. There is in this, as in 
many caſes, a very diſtin proviſion for the payment of all the 
teſtator's debts by the ſale of real eſtates. There is no proviſion 
for the payment of the funeral expences. I think, the omiſſion of 
that has had full as much weight i in ſome of the late caſes as is due 
to it. Perhaps it is true, as has been ſtated from Lord Hurdwicle, 
that it is more a phraſe of form than indicating a ſettled intention; 
and that either the inſertion or omiſſion of it means little. But it is 
argued, that wherever the perſonal eftate i is taken to be exempted, 
Either the whole perſonal eftate, © or the reſidue after charges, it is taken 
as a ſpecific legacy ; ; and if it is once broken in upon, how.is it liable 
to one charge and not to another ? You oppole the conſtruction, 
that it is ſubje ect wad to particular legacies, by. ſhewing, there is 
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5 5 - Ld Ade, that mut come out of it. In that way the argument 1801. 


is applied from the omiffion to provide for funeral expences; and g . 4 
chat is the only way, in which it has application; for I do wad pat N 7 
"think, there | is much "inferonce from i it as to the * e 


| This tender chen procedds to \ give particular W out of the „ 
real eſtate; and it is ſaid, it-is clear, thoſe legacies muſt come out 
of that, and no other, fund. True; for they have no exiſtence 
but by the will; and muſt come out of the fund the teſtator points 
cout. But the debts have & ſeparate and independent „„ '' 
He then diſpoſes of ſome part of his perſonal eſtate as heir-looms; „ 
-and gives certain legaries, directed to be paid out of the perſonal ! 
eſtate. It is ſaid, that ſhews, the debts arg to be paid out of the |} 
real eſtate. That intention appears with no degree of certainty. „ 1 
le might have meant only to diſtinguiſh thoſe legacies from the 
other legacies, to be paid out of the real-eſtate. | No clear inten- 885 
tion appears to make a diſtinction between debts and legacies : 
and that the latter only ſhall come out of the perſonal eſtat.. k 
s ſaid, the words except 86 aforeſaid” refer to thoſe few legacies . 
immediately before given. That is clear miſconſtruction. They — 
refer to What is immediately before mentioned, vi. what is ex- „ 
cepted for Peirrlooms. In Tait v. Lord Northwick there was 
more room for arguing, that the refiduary clauſe had reference to 
the two legaties immediately before given: but it was held to 
mean the general reſidue ; that-it muſt -be taken as ſuch; and 25 Big - TO 
-muſt be ſubject to every thing naturally a charge upon the. füunld. 
of which it is the reſidue ; though the teſtator does not diſtinaly f 
_ enumerate every thing payable out of it. The reſiduary legatee 
cannot 1 me fand e aca RETRO "ry 20 1 8 ho | ; | wie 
out of * ft! tan 1cd 5) 20 my; IA 
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Upon the os 10 this all ans is no 1 pre We Xa mY „ 

Intention to exonerate the perſonal eſtate from the omiſſion to pro» TE 
vide for the funeral expences. I rather conjecture, that the teſta · 

_ «tor did iatend, that the real eſtate he had ſet apart ſhould be de- 


"voted to the payment of his debts. I could not be certain, that 


e might not be miſtaken even in prisete e e e . 
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3 _ Cale in chantery. 

| 1801. The truſtees 205 executors are not in this caſe wholly the "m1 
1 l =. E 1 Where they were the ſame, that has been. uſed as an 
| Pur Ku, : argument againſt the exoneration. In this wal two * che re- 
3 eutors are truſtees : but then the wife is added. mw... 
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In the caſe 
of award of 
3 the Court 2 
; marriage in 
fact is ſuſh- 
cient ta- 
® 8 the i; 


va; a [petition «att: on the matriage * a young lady, a 
wand ns 5 FONT —_ circumſtances . to be theſe. 


Both ici parties were EI natives of the Iand of Mar- 
tinigue; and all the lady's property was in that iſland; except the 
. Ten the confignments made to this' country, ſince that i illand had been re- 
Y marriage ©. duced by his Majeſty's forces, The marriage took place in Scot- 
| Court, den, land upon the ſame day that the bill was filed. The huſband had 
Parties being 
1 ee previouſly written to the guardian and mother of the lady in Mar- 
| perty «car tinique, offering any. ſettlement they ſhould approve. The young 
B _— 4 lady by affidavit ſtatgd' her apprehenſion of the petitioner's pur- 
2 = on the pole to take her to Hamburgh and marry her to his ſon. Some 
fh the da was 0 ene as to the 9 of the .. 


Court too 
Juriſdiction 3 7 . Ts i 15 . 1. . ; 
but did not 
ee mer partes attended in x Court under « an order for that +purpoke. | 
and; or- 
cane him 411 e d 0 
* 1. Bat in a foppo of the petition.” # "41 8 e 
time, and to „ ” 
be at liberty 
6 a Is! Cox 1 PE Bu band 8 a * er 1 Court 
F 15 would aſſume juriſdiction under ſuch circumſtances ; obſerving, 
= that the whole of this proceeding i is founded i in fiction; and that 
5 E order in this inne, would ey” the ow a great 
- The Lord S held, wick a marriage in facts was faſt 
Sent to ground a contempt of the Court. His Lordſhip expreſſed 
ſome diſpleaſure at the huſband's not attending upon the firſt no- 
Lice: 0 Herring, that his 8 a foreigner might Le ſome ex- 
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time to time, when. required, and forthwith. to lay a propoſal. be- 
fore the Maſter. An 1 inquiry into the circumſtances of. the mar- 
riage, and as to the circumſtances of the parties, was allo dy 
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Upon. A. ſubſequent. | 1 an Fu was made, | that the 
huſband. ſhould be at liberty to go before the Maſter; and execute 
ſuch ſettlement as TAS: be agreed upon, Nv 2e 6 242268 
of the Court * 3, A 5 a 8 
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I HE. - bill was filed by four perſons; claiming as ereditors of Creditors. _ 
Henry Evans Holder, on behalf of themſelves and all other of eng deed 
creditors, who ſhall come in and contribute to the expence of the d 
uit, againſt the truſtees under A general deed! of rruſt for the cre- Pave” N | 
6 I 4 FS . e e 1 5. 24h NTT: mortgagee ; | 
.unleſs 8 Ng as . a the as hard Ber In this caſs the bin by the creditore 
_ prayed, not a redemption but a male; ; to which the woah. to 8 not conſent; nnn to de 
redeemed ; and che bill was diſmiſſed. , 


- cans 4 char ie 


181 a he Debt; ekalmidg urider a peer POOR And he. 
= dog dettliguses of (ts eltüte i BayBadber, Norton; à judgment ore. 


* a . tt, Sgragg, the agu 9 2 Wale, Al FO Allr finder 
| Hoſes before the' bang. © 2 


The plaintifh Kidd and Kennett were at the "Fg of the truſt 
a eteditors of hid, e dhe atownt of fl. for goods ford. 
vu to the deed 0 truft Ma. Centtacted another debt 
Witte nem tothe: amen of-14561;5 for Whith he exectted 3 
mortgage to them of the ſame eſtate in Borbadoes, with the floek 
for ninety-nine years, and warrants of attorney to confeſs judg- 
ment. By indenbares, "nad che 23d of Ditember 1796, Kennett 
5 and Kidd aſſigned their debts and ſecurities to the plaintiff Trough- 
3 ton. The fourth plaintiff Bloxham was a creditor, as Indorſee of a 
I bill of exchange 8 * Hol older, and | diſhonoured, | uh: 
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The bill prayed a an acepunt. of, the PR ry . of the 
plantation, Sc. received by the Daniels, and of the application, 
3 and of what 1g ng to the and to Norton on their ſecurities ; ; and 

5 4 chat the premi es may be ſold; and that the money produced may 


0 . ho nero be applied 3 in the Art plate in pay yinent 'of "what. ſhall be found 
5 8 5 - Ge to the Danick and fg 'The bil allo phaye an. account 
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| The defontants the Daniels, who * 8 their Nee 
a debt of above 7, 500l., by their anſwer refuſed to conſent to a 
tale; and they ſtated, that they are ready and willing on being 
1 paid the whole of what is due to them on their mortgage and 
A | their coſts to convey, as the Court ſhall direct; but ſubmit, the 
1 an . Plaintiffs are not entitled to hate the” attounſts prayed taken as 
| " againſt them, unleſs the plaintiffs will undertake to redeem ſaid 
2 20000 and to pay to the defendants the whole of mn now re- 
N 8 oh Gy 
I ED | Mrs Dae Mr. Romilly * Mr. Red fir the Anne 5 
| abe Daniels, inſiſted, that, the plaintiffs had no right to redeem 
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Ty” nee fene the fubstiffen ts 40 lab biet 
the plalurifts do not ſeek, cannot ſupply the Want of proper Alle | 
 gations in the bill and the prayer of that relief; and that the en 

plaintiffs _ IRE WOE to bete hewn « 35255 
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- Th Wafer of 1 BE W- öde of che relief te 1 7 55 

bil is of courſe. But it prays an account againſt the Daniels: 
and that the eſtate may be fold ; and the money applied in tber 
firſt place in payment of what ſhall be due to them. It is admit- 5 | | 
dell thete ebuld be nofals; the mortgagees hot conſenting tg a © 


Male}! The plainriff are ereditors under the truſt deed. ' The trul- 


tete could Come for a redemption: Pit T'donbred;, whether two 

or three creditors could come in their own names to redeem for 
their own benefit. It ſtruck me as extraordinary, that they ſhould 5 
file a bill to fedeem for themſelves, and ſo gain a preference; for 
then they muſt be redeemed. But it is mow admitted, that they . 1 
cinnot claim to reſleem to that extent; but if any creditors choefe bee Ugh 


to come in and contribute, then all are to have the benefit. 


hould have thought, the truſtees ſhould have come, and hank 5 
 ielaimed the dehefir for them: not, that the- credit 


- ſhould come-in the firſt inflance, and as a matter of courſe. For 
chat a caſe muſt be made; that the truſtees were called upon to 


wal iſelves 


tedeem z aud they refuſedl. A caſe of that kind, Franthn v. 


Ferne, wis ſtated; in which the general principle was recognized; 
but it ns decided, that the plaintiff had made a caſe. Lord Chief 
Baron Parker lated the eſtabliſhed principle, that he, who has the 
Jegal eſtate, muſt redeem; unleſs a ſpecial caſe is made; as, that 
truſtees or 'executors are colluding (6); or, if they are unſafe. I 
am therefore confirmed in my opinion, by the authority of that 
_-caſe as well as by analogy, that the Court cannot in this ſhort way 
_ decree redemption. In Utter ſon v. Mair (e) it was alleged, that the |; 

-executor was an inſolvent perſon. The aſſignees demurred; as the 

executor was the perſon to make the- demand; and the demurrer 

was allowed. The Lord Chancellor was of opinion, that a caſe 

1 be made: {Bug t was not done. In this "a 1 am of opinion, 
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5 in ſix Years. ! he did not admit, that he Was indebted to. the, plaintiff bn. A 
in any manner whatſoever ; and did not promile or; agree to ac- " 


<a as to aſs os x ws ws " the defendant "Ep not t Pleadet 


» nes, as agent, and that in. the couxle of ſuch employment he | 
paid and received large ſums belonging to the partnerſhip, | but not 
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8 5 3 : | ; 1 ; . 5 
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. the partn ip, 15 He denied, thr ie Jene, tent "money FR: tie pan. 
IP = ners, or that the defendant received money to the uſe of Foner, or 
Eo; (Tran K. chat the defendant and kis partners were indebted to Tones, Er. 
Ile alſo denied, chat he lent Fores- Fool. or any other ſum upon 
bis promiſory note, or otherwiſe, He ſtated, that he believes 
 Fones died, as mentioned in the bill; and the plaintiff is his ad- 
- miniftratrix; ; that Lawrence Bond was a partner with the defend- 
ant; and does not know, whether be is living, or not: if dead, 

admits be (the defendant) is ſolely liable, as ale krieg Partner : 
'F living, denies, that he {the defendant) is ſolely liable. "He de- 
nes any application till ſhortly before the bill; that any accounts 

were unſettled through his negligence; That be made any admiſ- 
as within ſrx years, that he was indebted to Jones; ; or promiſed 
to account, Wc. (as charged by che bill). He ſtated his belief, that 
Fones died inſolvent; and the plaintiff lay' in gaol for! a ſmall 
ſum; therefore ſubmits, if ſhe had Fa gs . would r not 1 

5 _ have ewig to den ha 4 dormant. * | A AP eee 
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117 Ronillly 1 Mr. Heald i in fupport of the — obj „ 
Von, that will be made to this plea, is, that theſe are merchants 


accbunts; afid therefore che Statute of Limitations does not apply. 
_ "Theſe are not merchants” accounts: but, if they were, it is ſettled, 
that the Exception (a) of the Statute extends only to caſes, in 

. . which there has been ſome tranſaction within fix years; and then 
| the effect is to take the whole out of the Statute : : Welford v. Lid- 


del (5). In Crawfurd v. Liddel (e) the bill prayed an account of 
tranſactions under à Fatent for extraQing oil from tar. A plea of 


1 Statute was put in; with an averment, that theſe were not . 
merchants accounts. For the plaintiff Calling v. Shouldi ing (a) was 
cited: but Lord Roſlyn was of opinion, that the meaning of the 
Exception i in the Statute was, that if any tranſaction between the 
parties took place within ſix years, none of the tranſaQions ſhall 
be barred; but that, where all the tranſactions were over more 


than ſix years, the Statute might be pleaded as well to merchants 
accounts as rainy and the oY was allowed. 9 
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15 $48) It 4550 not extend to the Ge > undeſman and his exftomers: can v. + arr, 
i 45 Dig. 151. Wace v. _ Bal. V. P. 149. 
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1 ductory part goes, ' not only to the dealings and tranſaQions al- 
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Mr. Ocven for the 1 object of this bill is an a- 


Po 


* of tranſactions Junliquidated, that tek place in the le o IN 


Benjamin. Fones ; ; and the charge is, chat there were mutual ac- 5 
counts between the parties. Anticipating a ſuppoſed defence, that 

| accounts were. ſettled every year, the bill ſtates, that i in 1785 and | 
1786 f no accounts whatſoever were ſettled, by the default. an ne- ; 
gligence of the defendant ; and ſuggeſts @ variety of errors in te 
accounts ſuppoſed to. be ſettled in 18 3. Another charge. is the 


admiſſions. of the debt within the laſt fix years, and the NOTE. 0 | 


: of crols demands; which he 2 to ns os: GL 

Tay 8x] . 
"te e „lt "this, ball 3 is a Hen of "ay Statute of Limita- 
tions and. an anſwer. The. objedtion, now. urged. from the length 
of time and inconvenience of unravelling accounts, Ve. may . 
2 material at the hearing; ; but cannot avail upon the Argument of 
2 the plea. 70 5 the plea, there are various , objetions/” The intro- 


R 


4 
. 


lowed by the bill to | have paſſed more than fix years ago,. but. to 
487 diſcovery relating to chem; ; wbich goes even to thoſe charges 
introduced for the purpoſe of ah; the caſe out of the Statute ; 1 


covering therefore that part, to which the plaintiff is entitled to 0 4 
an anſwer, and to which the defendant has given an anſwer. The = 


next part is an evaſive plea of Non aſſumpfit infra ſex annos i a fort if 9 


of anſwer; that he has not admitted within fix years, that he . 


indebted to the plaintiff i in any manner whatſoever, and did not 


this is followed by an anſwer in the very ſame words. In thai 


* kh 


reſpect it is multifarious. All this part of the plea may be true, EE 
that he did not within ſix years admit, that he was indebted, or | i | 
promiſe to account; and yet it may be true, that he had not paid 42 
_ the ate ONS « N A 0 1 
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promiſe or agree within ſix years to come to an account; and 1 


: — 9 4 „ C = 
3 y F- > 3 22 - "1 l 
= 7 7 5 _ 4 S 4 4 2 3 8 - 8 
N IT? 9 — 3 2 2 x 4 N - > — 
4 : WY Aa * £44 . 
F 0 * — _ "> 


. 
1 : 
5 K o 
8 . * 
0 2 HS "IN F : * 1 4 
. 1 nn 
= 


thay were :taerchantd?.accotitits, 0 


« ought to go to eve 


 ebants' Accourits. ', Theiiaxcoption in hb Sixtots'fs general” 1, 
-Gatling: v. Slauldin Lord Kenyan: ſays (a) diſtinflyy chat mer. 
chants accounts are out of the ſtatute. There was an item within 
ſix years; upon which they let it go to a jury: but it was de- 
- cidedly held, that If it appears vpn dhe plea or replication, that 

peth of 'time- 18 a bar. The 
worte 4 faQor-or- and ate r uoleſs the. 
applies to/a'r MEIN 
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| Lionglande 6% "This x alle ace in that relpett. it 

r ry hing, Sept the ehartzes zutroduced i into che 
bill for the purpoſe of taking the caſe out of the Statüte; which it 
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is neceſſary to anſwer. K plen of the Statute of limitations 3 6 4 


-plea in bar ; 3 which, admits the title. of the plaintiff to, ſue the 


his plea confe quetitly achte, "that the Plaintiff as 
; adesta has 2 right to ſue che defengant in reſpect of theſe 


„ 


xy pats, 10 which, the plea goes: Pope v. 
. n to Nate, N What i. is in the nature of 


rraflfactions. Then the” Adefendant bi 6 er- Tülgd bis plea by 


1 


- anſerivng 00 Ale 
i e). T 


A dilatory "ated, "thr Bond is a neceſſary party. 13 He has not 
. anfwered the material charge; which if. ane. i ſufficient of 
elk to take the ale out roft "o be Statute. „ ER 
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Re be in e 5 0 e = See there is ; only a 2 
£ diftum. ; Merchants 3 . es, if no tr mia 
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- fix years, are not taken out-of. the Stetute hy 1 It 
is very doubtful, whether this can be) kohſidered -a caſe of mer- 
wa WR: Accounts; n paſſelling copper a and and em- 
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ws F plaimiff ſtates, that the other part - 
ners are dead ʒ but not as an abſolute fact; but, that if they are 


not dead, the defendant by: virtue of ſome arrangement is become 


-ſolely liable to the.-partnerſhip debts. That is denied by the 


_- anſwer. Then, - will 4he Plea,” that=be, who ſays he is not ſolely 
ee has not pi 


i — - nega- 
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bit is RO ener to meet * averments hoſe” alle 2 
9 tions that take the caſe out of the Statute 3 and the allegation 1 is, 
That only the deferidant” promiſed. ' In Blacket v. Tung land any 


anſwer muſt” have over-ruled'the plea; a8 the plea as c ill en 


relief and diſcovery: but this defendant muſt put in an anſwe 


In all theſe caſes if any matter is charged by the bill, "which 

4 may avoid the bar created by the OE that matter muſt be 
vermetit in the plea; and it 

4 muſt be denied particularly and er by way of anſwer to 


< Jetje generalty, by way of 


hw. 
8 
be 


4 ſupport the plea (a).“ Thie reaſon is, that the plaintiff is en- 


1 due by; Exceptions to, compel the defendant to anſwer preciſely 
to all the caſes put, in this bill for inſtance, as exceptions to the 


Same. It is not neceſſary 1 in the plea to give the reaſon for 27 
ing, be is not iadebtedz and that is the feaſon, that there muſt be 


an anſwer; that the plaintiff may have the opportunity of ex- 


_ cepting. In the averments of the plea it is only neceſſary to 5 


tate the fact generally, without deſcending to all the particulars. 3 
i The gllegwion of this bill is. merely, chat the defendant admitted 
IJ within fix years, that he 1 was indebted; not ſtating an admifton. 
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pon the-obje&ion, FA the + er 1 e by FR DRY, 5 
| ue defendaot: has pleaded. to the account. and diſcovety ;of theſe 

5 -partnerſhip dealings and tranſactions. But a diſtin& tranſaQion 
is ſtated in the bill; that t let the defendant 500 l. ; and 
the note given for that ſum is loſt. That is ſtated as quite a 


N p - 
1 . 
* * 1 11 


1 diſtinct tranſaction. The defendant has not pleaded 1 to the diſ= - 


. * 
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covery of that; though above ſix years ago. It was never held "I 


tat where a plaintiff ſtates two. demands, to each of #0 x - 
 plea'of the Statute lies, he cannot uſe it as to one, and not as to 


2 the other. As to that diſtinct demand the defendant; has not 


_ avalled himſelf of the Statute; but has given the diſcovery. Upon 1 
this argument it muſt be taken, that the anſwer is ſuſficient; one 
by excepting it OE, be made ſo: but er. n never can. * 1 
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dur bill, which was filed by the executors of . Winder on 
* 1 the 2oth of February 1801, ſtated, that the defendant from 
| ſupported by - Fune 1 77 7¹ till November 1 77 3 employed Winder as his ſtock- 


an anſwer, 


| orderedio broker, and alſo as his agent « or banker in London; during which - 


and for n time the defendant tranſmitted Navy Bills to be fold; for the 


libetty to | | N 5 
* the ita of the bill not inn ſufficiently' unſwered. | 

Whether the charges of ths bill muſt be met ad my of averment i in the ples, as 20 as by the an wer, 
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1 of TEIN 98 other. 2MITANCES / t gr 
upon Minden from time to time: or otherwiſe, ſuch produ ce mas 
paid by Minder to him, when he came to Landon, On the za 
of Ofober. 1771 an account was ſettled ; upon which g balance 
of 899 , 164. 4 d. was due to therdafendact.. Os be 17th of 
F ries they ſettled anothe r account, which was, Ggne: . by, 
_ the defendant; upon Which a balance, of. 90. was due to dhe, 
defendaut. „From hat time, though. Minder, ſent accounts. from: | 
time to time, ao farther account Was ſehled between them. until) 
me 19th of Auguſt 1773; on which day another account. was. 
| ſettledz-upor * the balance due to the defendant was 166. 
E Ahe Tort rac; "ny F Bilz 28101 eie e A fig 5 
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The. bil Gaben nds yok though. the laſt acc a 
| Ggned by the defendant, it was admitted to be correct in various 


letters written by him and by Anthony Adams, his nephew, by his 1 


directions; particularly by a letter, dated the (27th, of Move Z 
17753; wherein. the nephew deſired Windgn,to. ſend down. his 
account from che 17th of Auguft 1774 to-thatgime, and his uncle 
would make remittances. Mindem accordingly ſent, the defend: 
ant an account up to he 13th. of Nowember. eee Which 4 
_ of 10024, 9 1d. appeare d 10 N Hr ten: 
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; - The bill then Rated, that, after the . account had been 
f * delivered to the defendant, Minder made repeated applications 
for payment of the balance by letters and otherwile ; 5 and, the let. 
ders, Which he wrote to the defendant, from the end of November, 
177, ate now in the defendant's poſſeſſion or power; but the 
defendant, though he at times admitted, that the laſt mentioned 
account was correct, and that; che balance of, 19009 $41, 14, 
was due wee him to Wonders yet 17 PO, exaded 
the payment 
his advice; Aa "oor py to o Wi rader, in "which they —_ 
the aforeſaid admiſſions and, fixed. ſeveral different times for the 
defendant's. coming to London and ſettling the ſaid account, and 
paying the balance; 1 aud the defendant was in London | in Sep- 
tember 17903 and he then under pretences, that there was ſome 
difference between bis account and Winger's, or ſome other pre- 
tences, prevailed on Wi nder to. intruſt him with the vouchers for 
1 ee, N to 14; 31 3 t I 3 45 74, to examine; 5 ; 30d & 


s.- 


g * 


ene Rad taken 


* 


een chen. 4 
he * ve White a n for them, dated the 5th! of is Member 
179 wich is now in "the plaintiff's polſelſion. "Winder after. 
_ wards made repeated attempts to have the aceount ſettled and the 
| balance paick to him by the defendant: but he was not able to 
| obtowplick" it; and particulatly in his laſt iflnefs, and a fer days 
previous to Hls death, ke caufed*the laſt mentioned account to be 
r#iſet{bed; and ſtruck the balance in his own händ; and i it was 
im intention to dave taken legal meaſures to etiforce che payment: 
bar hie died, befbre he had an oppo! 19950 on 1 50 of March 
| , 8 Tae 4 It: FRI" itt 7 N PR) . 0 e 


The bil then ſtating, that the W had. henry times . 
plied to the defendant to ſettle the account, and pay the balance, 
aid that be refuſes, ſotnetiimes pretending, that no ſuch tranſac- 
place, at other times, that he had paid che balance 
td Winder, charged che contrary; and that though the defendant 

| nh ptothiſed to pay the aforeſaid balance of 1002 7. 9 
1, yet he iever dich in fack pay any part thereof to Winder in 
ulis Re, but chat kae whole (#ith the exception of an error to the 

mount of 1 71. 8 % ebarzed to the defendant twice) was 
due to inller at his death: - The bill farther ſtated, chat the de- 
fendant will at tines kdmit that; but then pretends, that the plain- 
? tiffs are barred by the Statute of Limitations from recovering any 
5 part. 'of the aforeſaid balk ue from im: whereas the plaintiffs 
Charge the. contrary ; ; and that after the death of Minder the plain- 
Liffs applied to Jobs Adams, the ſoti of the'Yefendant, who! re- 
5 og in London, for a ſettlement of 1 the aforeſaid account ; and the 
faid ob Adams, who'afted'in that behalf as the agent of the ſaid 


defendant, {tfotiett the plaintiffs; that the ſaid defendant was 


8 * 5 gi 43 68 0 is 755 5 eb pong! 


5 .equally delirous with the plaintiffs to have the account ſettled ; 


| but, that the vouchers relating to it, and which had been delivered 
to the faid defendant by Winder, had been tot; and he deſired to 2 
have a copy of the account, 28 made out and balanced by Winder, \ 
delivered to him; and he promiſed, it mould be examined and 
5 ſettled; and the Plaintiffs farther charge, that they did cauſe a 
copy of the faid account to be made out and delivered to him; 
and he agreed to refer the faid account to arbitration, but aſter- 
wards roxeded from fuch nant mad an to 4⁰ fo, 125 
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Tl # —_— 
The i. SM 8 * n OM errors, particularly an 1802. 
error. of 1000/. in the account ſettled and ſigned by the defendant | Ira 


on the 19th of January 1772 Wi nder not having given cre- Apais, | = 


dit for the ſum produced by the ſale of a Navy Bill for 1000 l., 
charged the contrary; and that the accounts were correct in every 
item; that the defendant was in London, when the ſaid Navy Bill 
was ſold ; and the produce thereof was paid to him by On; 
and in fupport of that charging, that it appears from the account 
ſettled on the-27th of January 1772, and the fact is, that Winder 
received from the defendant on the 8th of January 1 772, the 
day, on which the ſaid Navy Bill was ſold, 814. 3 r.; for which 
| as well as 4 ſmaller ſum received from him on the day the ac- 
count was ſettled, Winder gave the defendant credit in the ac- 
count; and cherefore the defendant would have diſcovered the 
omiſhon of 1000 l, and would not have ſigned that account, or 
ſettled and allowed the account of the 13th of Auguſt 1773, in 
which the dum of 1.4. 75. 84. is again by miſtake charged for | 
: Pl on ſale of the ſame Navy Bill, had not the produce 
thereof been prev joully paid to him; and the plaintiffs farther 
charge, chat the defendant never applied to Minder or made any 
demand for the produce of the ſaid Navy Bill; and that the de- 
| fendant has made ſome entry in ſome of his books of account or 
1 memorandums of the receipt of the produce of the ſaid. Navy Bill, 
amounting to 980 L. or thereabouts ; and ſuch books, He. are now 
in hiscuſtody or power: but he refuſes to produce the ſame ; and 
be kazaloin his cuſtody 6r power all the vouchers relating to the 
5 payment. of the aforeſaid 14,3184, 136 175 which were de- 
lvered to him * Winder. . 3 


* 
8 8 


The bil St: an account: ef all bas aforelatd avis,» Oe. 
and payment of what ſhall . due; 3 8 7 18 the faid 
vouchers en be delivered wp 0 my e e . 
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The TON FR Ig a 1 hd anſwer. As to fo much of 

5 the bill as ſtates, 'alleges, or charges, any accounts, dealin 86, Or 
tranſactions, to have ſubſiſted, paſſed or taken place, between the 
defendant and Winder, and ſeeks to have any anſwer or diſcovery 
from the defendant touching all or any ſuch : accounts, &c., and 

_ as to the whole of the relief 1 or "FT by the bill, the 
8 85 TR : Nl 7 M „„ A 


| I 


2 . * oh 
jo Abus. 


to the reſidue of t 


Addi beide the Statuts 8 Tol ons 4h; aud une defend. 
ant Avers, that the Glifes"'bf ackich or Hüit Agi the defendänt 
in the fatd bill Tate, "alleged or mentioned, br any of ſuch tbc, 
did tiot afiſe or acerde- at afly 5 7 witlin fix 5 AS ee blots 


| ne _ 5 1 good laid 15850 


„ eiiie 804 Am Hs a 1 hr i 
e faid bill, c., falth, he Rath been inkortned, 
and believes it to be true, that his Torr 9h Adam, iti the dil 


aged, WHG rendes In £4466, 410 HRW FOE ft tte obedfivh: 
ay acted as the defendatit's Bent in Landon, Wis applied to by 


loſt ob to that or Hy Tack effect 
|  nor- hath been inforcled, ſave by che Bill, nor doth He Believe the 
che ſaid Fobn Aan on” 


n and ſettled, or to Uhitt or wr wen cif 


the cömplalnants after the death 6f Minder for foine fuch purpofe 


as in the bill mentioned: but this defendatt doth nbt know, nor 
bath been informed ſave by the bill, nr dech Believe; that the 
: plainants or any of then, tät this de 


„ Adis on that or any Geralſetk its fcöd ine con- 
tidant was defirons to have 
the account ih the bill Hthttontd ſetfled 37 of tHit the vontheri 
relating thirowy And whith arg in the bil Alleged to have been 
delivered to the defendant by ths” ſaid pb Wirider, Had been 

det: nor dtn the defendant know, 


eing 16 applled to or om any occaſic 
romiſed, thät the äcseünt in the bill men 5 tout be er- 


; 3 Tt (+ Eo INT O37 


Gül he Bern ot" nö, wet * beck Wyo AY by the 
bill abr "doth belleve, thie- the Tad Fob Adams at any time or 
upon any occaſion agreed with, the complattatits ts refer the ac- 


155 counts in che bill mentioned to arbitration. 


ed, - Hood 10 8 ambrort fea, hs 
ſaid John Adams to make any ſuch; promiſe or requeſt as in the 


bill mentioned to the complainants, or to refer or agree to, refer 


the accounts in the bill mentioned to arbitration ; and the de- 


fendant denies all unlawful. wann and ga, e th * 


4 by the ſaid bin charged+. +44 es halt 


tr. © Pail 11 Mr. Jonſon in ben, 3 the e 8 5 


0 ie of this bill is an account of tranſaQions, witch. 2 88 
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Nie yet bebe d tle wo was led, gy. which was ev a N 180 
Nn the fix years. The principal objection will be, that the Leet 1 
fads fared in the anſwer ought alſo to be inſerted by way of | 1 
_ avetinent- in the plea-. But why ſhould they be repeated? In 
Hohe v. Biſb (a) and Edmunſon v. Hartley (5) it was on that ground 
held, that the anſwer over- ruled the plea. The firſt confidera- 4 
tion 48; whethet the bill contains any allegation of fact, that takes = 
the caſe ofit-6f the katute. pon tlie bill there is no promiſe * 
iche delendadt or any perſon authoriſed for that purpoſe by himm ] 
the Alegäticn is önly; that the ſoti of the defetidarit, acting 1 ph 4 
cut Uls authökit) 38 his agent; trade the promiſe. . The bill does 
not Rake, that he Had zuthotity-: or; that he Had aQted upon any. 
other beet 48 agent of the defendant. As there is no allega- 


tion of that _—_ "ws: awermégt ie ey men 4s: 0 p 
. e ii in T8 Lieb n. 
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'" 4 irs ans ent TR due bil d W as taking 0 thi - - 
caſe out of the ſtatute, then ip on the #ithot] es in the 


ty of che te 
Exchequer the denial by che 1 5 18 1 


Melenr; Without" a 
a denial 1 way of averment m the plea. fe bene (0 refefred ts 
in the pt me th —_ (%) agent this does Hot Soßtait a 
deaf of the point, Br hen Vis referred to. Since thin 
Gale the | general” form eK pleading: tHIS' Mature has been, that the 
So of a8ton häth not accttted Withiti fix years; and that 8 

; for it follows the ftatute. There ate Certatnty iu in 
ae K the general propdſirion/ Rated by Mir/ord, that there 
muſt be denial ls by averment in the plen and alſo by an anſwer . 
but there is no authority for that; and it is inconfiſtent Ou . 1 
the office of a plea, to reduce the eit to a ſingle point. Tuſteud A 
of thortening ene plea would have the effect of creating "RH Y 
neceſſity fir double averments, by the "plea and the anfWerrt. 
The 'caſe, in which it is becher ts Hive uverments by te ple 2 
allo, is, | where thoſe Talds m ale par "of the equitable bar! as 1 
| the | caſe of a a purthale for 5 5 colffidetatit on Kotice mut be 4 
gp geld; bs for e purchaſe. wv withour Uhi 20 1s not 4 Dar. But there 
Is nothing 3 in this bill calling for a any ayertment beyod "the geber 


be Btroducing the 25 1 the 0 "No een 
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E 592 les —_—_ 
15803. n As to 3 v. . many 59M in which the | 
| == party has been permitted to plead the thing, which. the bill ſeeks 
T6 64M „ foſet aſide, are ſtated by Mitford (a); as an award, a releaſe, c.: 
YR ule authority for the ona uote the tee 
5 muſt be denied both. by Dies and ee 


Mr 28 a and. Mr. Pemberton he the BW Arbe rea · 

fon of the rule, upon which the firſt objection reſts, is, that the 

Plea ſhould conſtitute a complete bar to the ſuit. Therefore the 

plea muſt by averment anſwer the charges, which, if true, would 

avoid the plea. That is the "reaſon ſlated in Mitford, If the 

- Plaintiff takes ifſue upon the plea, and it does not contain a com- 

plete anſwer to the bill, the plea may be proved; and yet the caſe 

Rated by the bill may entitle the plaintiff to.ſucceed, .,. The reaſon, 

upon which a denial by anſwer is alſo neceſſary is, that the averments 

of the plea need not follow the charge particularly. That muſt 

 - therefore. be done by anſwer z in order that the plaintiff may have 

an opportunity of excepting. - It is aſſumed, that the ſon acted as 

agent of his own authority; but ĩt muſt be intended, that he acted 

as an agent properly: conſtituted. The allegation. is ſufficient to 

call for an anſwer ; and therefore according to the rules of plead- 

ing it is ſufficient to call for ayerments by the plea. Another 

objeclion is, that there never was a plea of this kind without a 

denial of a promiſe within the fix years, as dt law, non aſſumpji t 

. - infra ſex. annos, as. well as, that the cauſe. of action accrued within 

fix years. All pleas of this ſort. alſo. contain an averment, not 

only, that there was no promiſe or cauſe of action within ſix 
Fears before the bill filed, but alſo, before any proceſs iſſued; 

and though the Ac of Parliament (3). certainly, requires the bill 

to be filed, before proceſs iſſues, the conſtant practice is other- 


wiſe; and the irregularity cured is by. appearance. Some charges 
of this bill are not noticed either by the plea or che anſwer: one 


allegation, which by fair conſtruction may be ſuppoſed to include 
promiſes to Minder; that he made repeated applications for pay- 
ment of the balance. It was neceſſary to aver by this plea, that 
the defendant had made no ſuch promiſe as is ſtated, and that his 
ſon was hot authoriſed to ſettle the buſineſs. Davie v. Cheſter (c) 
9 and Hoare v. Parker 0 are a authorities in 2 of the 
(a 257 V WI Stat. 3 and 4 das e. 16. 
(e) Mi. 217. An „ 0 . 217.1 Bro, C. C. TY 


point in iſſue; what — this len 1 yy fats would not be in 
iſſue.” The plea is alſo bad, as being both to diſcovery and re- 
ef The Statute of Limitations clearly cannot be x "qo "= 
the aicoreryefe the e when the rails of action r 


e 


73 1 10 
Pn "oft % 3 5 


Mr. Remilly in | NSA + to the is Moiey i thi 217 
except to the awer. The conſtant practiee is to pleat the ſtatute 
to a bil for diſcovery merely. The laſt plea of this ſort (a) was 
. to diſco ver Fand relief; and no ſuch ee 1 0 
od 99h 1 8 DOTY a 101 76-8: 772 r "4 775 ” 

hi he great ob 
_ plea, There is no judicial authority, that diſtinctly proves that, 
deen Davie v. Cheſter. In the caſe in Athyns (b) the objection 
was, that the def 
that he had not . them by the plea; for which point it is 
referred to in Mitford (e). The ſame book refers to Lingood) *. 
| Croucher (h and Lingood v. Eade (e). Hoare v. Parker does not 
in the leaſt apply. The plea was as to particularipieces of plate: 
but there was no general averment, that the defendant had not 
any other plate depoſited with him though by his anſwer-he de- 
nied, that he had any other. Conſequently the plea was not 
alone an anſwer to the bill; and the plaintiff was under the ne- 
ceſſity of keplying to both the plea and the anſwer. | According 
to this argument iſſue muſt be taken upon a great number of 
points inſtead of one.” Certainly a plea muſt be a complete anſwer 
to the bill; and therefore a plea of purchaſe for valuable conſi- 
deration oY aver, chat it was without notice; fo the plea: of an 
award t0 à bill to ſet it aſide for fraud muſt deny fraud: but the 
queſiion is, whether it muſt deny all the circumſtances, from 


* 
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ndant had not anſwered the circumſtances; not | 
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Soni is as to the neceſſity of YT IO Tra in 4 


Which the plaintiff infers fraud. That is a very different queſtion. 


The plea of von afiump/it infra fex annos at la w mult in ſubſtance 


be the ſame as, that the cauſe of action did not accrue within 
fix years: otherwiſe, unleſs a cauſe of action aroſe upon the pro- 
miſe, it would not be a caſe within the ſtatute. The allegation 
.of-this bill as to the promiſe is not of a promiſe within fix years. 
It is only neceſſary to meet allegations, that would take the caſe 
out of the ſtatute, not We that might by 44 have that 


" "i © N v. 15 0 80 ante 588, 7 33 (3) 3 4th. 70. + 81 Mar 213. 3 
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effect: w bio 1 0 can there be Sek  difinetion taken by 
* — the Court of Exchequer "1 on a plea of an award? All theſe pleas 
as; Of awards, releaſes, He. have been put upon the ſame ground. 

HS objection to the allegation of the ſon's agency is, that the 
| : ſtatemeut, that he acted as agent, is not ſtating, that he Was agent. 
II this N is Es the defendant will bave N to LI. 
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FRO 
Lord Cy Ate 44 A "” Lad by 1e 1erits, '1 ſhould fea 
2 ſtrong inclination- to let you amend. this plea; for upon the 
ſtatement of the plaintiff nothing more ig really in diſpute than 
whether credit was given in an account produced a great many 
years ago for the produce of a Navy Bill. The queſtion, whether 
the amendment is neceſſary, has introduced a great variety of very 
| important conſiderations. If the reſult of the opinion ated in 
Mitford is accurate, it is very difficult to reconcile the two caſes 
in the Court of Exchequer'with that reſult from the former caſes. 
Thoſe two caſes in the Exchequet ſeem to import, that this is 
the: rule of pleading i in equity; that, if a dill is brought to ſet 
_ aſide an a ward upon grounds admitting the award made, but ſeek- 
ing to out down the effect of it by alleging grounds of partiality, 
; and corruption, the defendant; may plead the thing, the diſſolu- 
tion of which is ſought by the bill; putting it iu this form; that 
I the plea ſhall merely aver the ekiſtence of it, and contain no 
allegation in che body of the plea as to the eiteumſtances, dien 
Wazich the award is impeached; but the defendant may expreſs 
vrhat his conſdienee ſuggeſts as to thoſe cireumſtances, not in the 
body of the plea, but in an anſwer. The firſt difficulty upon 
that is how te eonſider that Record filed by the defendant, conſiſt- 
i | ing partly of what is called plea, partly of what is called anſwer, 
| Officeofa as in a correct ſenſe either a plea or an anſwer. The office of a 
og = plea i in bar at law is to confels the right to ſue; avoiding that by 
| <ontels the matter dehors; and giving the plaintiff an acknowledgment of 


right to ſue, 


is fed, independent of the matter alleged by the plea. The 
by matter 

3 * . plea alleges ſome ſhort point; upon which, if iflue is joined, there 
* aal is an end of the diſpute. In this Court, in general caſes, not 


. . claſſed among thoſe, where certain averments ſeem to have been 


þ -cepied caſes; required both by the plea and the anſwer, but, where the de- 


* 


where the 


133 — fendant pro bd vice for the ſake; of the argument, admits the whole 
ö | beer, bill, I have underſtood the rule to be the lame. here as. at law, | 


chat 115 s ples e * ol 1 matter, TOs if true, 
| daueſtroys 
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́—F _ PA chan __ 
8 3 * [and upon ahe: truth of which the;plaigtif is is at t liberty \ 
dd tale iſſue. Caſes have ariſen, in which it has been thought 
neceſſary both to plead, and to repeat the aſſertions of the plea in 
an anſwer : that is, as it is technically expreſſed, the plea is ſup- 
ported by an anſwer. Thoſe caſes are very various; and I own, 
Loa have entertained an idea, before L heard of thoſe, caſes. in 


ward upon ſpecial eircumſtances, the firſt difficulty would be 
| upon, 10 maxim. referred to wk the ah 1 4 n. n wy 


"But. it is s true, that, not 5 upon 3 but hi judg- 
54 ments, He. the Court had admitted a plea, called a plea, though 
: in its nature very different from the character of a plea i in general 
- caſes; for it is not, ftridtly ſpeaking, admitting the fact ſtated, and 
by the effect of new. matter, introduced by the defendant, getting 
rid of it, put admitting one fact in the bill, and either. by plea, or 

by anſwer, or by both, ſetting up again that, which the bill ſeeks 
to in 
al the circumſtances, which the plaintiff, admits, if truly denied, 
_ are, ſufficient to bar the relief. The caſes in the Exchequer are 
t to the plain caſe, of an award; in which caſe, it is ſaid, 
Jou are at W erty. to plead the award; in that ſenſe alleging ſome- 
' that. meets the effect of the bill by the plea. But can that 


.* it by an anſwer denying thoſe circumſtances. Such a record 
is neither plea nor anſwer, but ſomething like a mixture of both, 


from the book, that has been referred to; which is the production 
ef a very diligent and learned man, not once given to the world, 
or haſtily, but after ſearch and reſearch into every Record, and 
again given to the world by him. There is hardly one point of 


N Io a What! is ſaid in Mitford * as to a bill N 
2 . „ 


— 8." 
©, 4 * A 


of 4 a that, if a bill was filed to ſet aſide an 


each, by denying either i in the plea, or the anſwer, or both, ; 


be faid, if you only admit the exiſtence of the inſtrument ſtated 
by the bill; which by the effect of the other circumſtances ſtated 
by the bill is impeached? If this were ret integra, I ſhould have 
thought it more difficult to ſay, the defendant was bound to ſet 
out all the circumſtances by averment in the plea; and could for- 


and very inaccurate. That this was the general idea is N 


* at 


equitable proceedings with regard to pleas, with which it is not 
exceedingly difficult to reconcile thoſe two cafes in the Exche= 


. 
. 


Caſes: 5 chanerr „ . 
1802. to impeach a deere on the ground of fraud ated fur obtating it 17 


1 that the decree may be pleaded in bar of the ſuit, with aver- 
TOLD ments (in the plea, it appears by the context) © negativing the 
COT” charges of fraud, fupported by an anſwer fully denying them.“ 
80 of a judgment (a): If there is any charge of fraud, or other 
circumſtance fhewn as a ground for relief, the judgment or ſen- 

4 tence cannot be pleaded, unleſs the fraud or other circumſtance, 

e the ground, upon which the judgment or ſentence is ſought to 

4 be impeached, be denied, and this put in iſſue by the plea, and 


0 "OR ſupported by a n * wer " * in * | 


1 the caſe of a tated account Allo 00 4 If error or aud are 
8 - < charged, they muft be denied by the plea as well as by way of 
* anſwer.” So with regard to an award (c); which is the ſub- 
2500 theſe caſes in the Exchequer more particularly allude to: 
< if fraud or partiality are charged againſt the arbitrators, thoſe 

< charges muſt not on}: y be denied by way of averment in the 

& plea, but the plea muſt be ſupported by an anſwer, ſhewing the 

« arbitrators' to have been incorrupt and impartial“ Upon the - 
Statute of Limitations id ): «where a particular' ſpecial promiſe 
« is charged, to avoid the operation of the Statute, the plaintiff 
+ muft deny the promiſe charged by averment in the plea, as well 
as by anſwer to ſupport the plea. So as to a purchaſe for va- 
juable conſideration (e): The ſpecial and particular denial of 
notice or fraudꝭ muſt be by ay of anſwer ; that the plaintiff 
4 may be at liberty to except to its ſufficiency. But notice and 
44 fraud muſt alſo be denied generally by way of averment in the 
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4 plea; otherwiſe the . of notice or * ee will not be it in 
4. iſſue.” 2 B , She) LEP . 4 ILL 
AF 7 "This i is ; laid ban 3 AifinAty, a 2 5 in many ne . 


For! I have lately looked into the point for another purpoſe; and I 


think, may ſay, whatever doubt may be expreſſed as to the ne- 
| ceſſity of denying by plea and anſwer, that there is no counte- 
nance for that upon the old authorities. Sir uh Mitford's idea 
Is, that if you are to call this defence a plea, it muſt be ſuch that 
iſſue may be taken upon it as a plea; and if it is ſubſtantiated by 
evidence as 7 there 5 is an end of the ws” "vs _—_— 


. (0) Mig 208. I © 22 309. ; 5 15 1. 18. 
40 l, ad „ 
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wo 
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Hy: not be called a plea and anſwer: but that! is a Record of a 
charger "ep" alltag om 155 e is uſually. called a plea. 


'B 


= I. 


Galen in chanterp. 8 
Fendant'n not 3 merely matter debort, but admitting ht of FR 
charge, gets rid of it by eircumſtances, I do not know, that it 


| With ad 1 to * e t 0 7 2 in 1 7 of Kms, | 
| # wiſhed to Oy what was the event of i it, after leave was given ; 
to ſtrike out the axerments. If the plea had no part of that, which 
was contained i in the anſwer, how could the plaintiff proceed upon 


that, ſo amended, as a plea? It admits the award, the very fac ä 


ſtated in the bill. Muſt it not be complete as a a plea 3 and con- 
tain in itſelf all the allegations, which being proved. are neceſſary cp 
to authoriſe a judgment for the defendant? To the Record ſo 

purged the character of a plea, technically ſpeaking, does not. be- 155 


long: neither can it technically be called an anſwer: but it is 


1 ſomething called a plea ; and anſwer; being in ſubſtance the ſame, 


5 as if the defendant had anſwered. 11 f 18 impoſſible not to feel the "2 


authority belonging to theſe caſes. The Point was decided upon. 
reconſideration in the Tecond caſe; and therefore the queſtion, if . 


tdis Record neceſſarily furbiſhed j 15 would make it proper to con- 1 


fider, whether the principles, upon which 1 have argued, are right 


or wrong; „ and whether the coneluſion drawn in Mitford, . not Y 


only as to one point, but upon every point, which analogy brings 


within the reach of argument, has been ill collected. In ſuppori- j 
ang. this plea the Counſel have felt che difficulty of contending, : 
that there muſt not be SER both, by. the W and by huh. 


. 
9 ** wo 3 ; | ; 
TT $5 Oi 57 Ws As TRY 15 A ; 


38 to ending the 3 if the averments. in 585 „ the 


; 7 as the anſwer, and if the defendant cannot ſay a a great deal ; 
more, 1 much doubt, whether the averments in the bill are ſuffi- 
ciently denied. The allegations of applications to ſettle are cer 
tainly put very looſely i in the bill: but 1 would take it to be a 
bill diftinRily Rating in effect, that the cauſe of action was gone 


much more than fix years. The allegation as to the authority 


a the ſon 1 underſtand to mean this i in legal conſtruction; that he 
| aQted at the time of the application. as agent in the article of the 


ſettlement of accounts; and if ſo, it cannot be doubted, that the 


defendant” authoriſing him within ſix years to act as his agent for 
. = ſettlement of the accounts, would amount to a new. Aſump/it; 
1 and take it out of the Statute, This therebyre 1 is a very material 
Vor. VI. oY 2 0 e — 5 


1 


o 
„ 


1 N 0 , 
1 
e . 


= what fort tet agent his ſon Was. 8 1 dete we be was 3 40 


ng, upon which the plaintiffs ſay, they are entitled to the re- 


Mie upon 
andes are brought forward, or to proceed in the ſuit without 
| knowing by plea. of by anfv 


AKate, whether he was the agent in che article of the ſettlement of 


Accounts. There is no diftin& auſwer to that. The concluding 
ſtatement, that he never authoriſed John Adams to make any ſuch 
| promiſe or requeſt, or to agree to refer the accounts to arbitration, 


may be anſwering honeſtly, as he conceives the fact: but it may 


be falſe both in law and fact; for if he had admitted, that the 


other was agent for the ſettlement of accounts, what was the 


; power of an agent ſo conſtituted i is the conftruQion of Law upon 
che fact; and chat mere appointment, if diflinly admitted, would 
take it out of the Statute; ; importing, that there were accounts to 


ſettle; and the direction and power, which the defendant ſuppoſes | 


_ himſelf. not to have given, would be implied i in Law in that cha- 


rater. ' I have a ſtrong doubt therefore, whether the plea, if to 


a amended; muſt not be amended in ſubſtance, beyond merely 
throwing into! it the allegations of the anſwer. But in ſuch a caſe | 


T would not preclude the defendant from amending as to che aver- 


ments in the plea; if any averments are neceſſary. The objec- 
tion goes fo this; chat the plea would be good almoſt without 
averments in the plea or the anſwer for if che plea | is, that the 
cauſe of action did not ariſe within fix years, and if a new Aſump- 
. ſhould be proved, then it does not contain that, upon which the 
Party muſt go to iſſue effeckually, and proving his caſe would be 
entitled to diſmiſs the' bill. Bar that will not do; for this is a bill 
: farting, that the cauſe of action aroſe a great while beyond ſix 
years; - admitting, that, if that was all, the Statute would be an 


avſwer: but it Rates. alſo, that the reply to that is, that within fix 
Fears a-new tranſaction has taken place; which forms a new 4/- 


Hef. It would be quite anomalous to go to iſſue upon x plea, the 
which muſt be quite unneceſſary, unleſs other cireum· 


| er, whether the circumſtance to take 
the caſe out * Ow operation of the Siatitte has * or r has not ex- 
Hence, $ W 225 33 3 . 9 N 1 2 ">. OS Sik 3 5 13 N f K 4 ; 
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The Adee be VERS a des ciſio 


upon the 


point, whether the averments muſt be both in the plea and the 


anſwer; as 2 think, if the” arermeuts were in both, . are not : 
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ase, Kerted: v 706 that poi int 1 will not wy more e thin 
chat it eins aimmeult to Tupport che two caſes in the Exchequer. 
Ii che defendant” chooſes to amend the plea, or both the plea and 
me anſwer, I will not object to it; but he muſt e much 
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Ius petit u was Gate b 55 the Paths of an invention bo 
1 making paper from ſtraw; and the object of it was, that the 
Lord Chancellor would diſpenſe with the enrolment, or, that ſome 

proviſion ſhould be made to prevent the fpediheation from being 
made public ; ſuggeſting the danger, that foreigners might obtaig 
| eee of the ä in e of the . 5 FP 


* 2 * 1 i 2 15 4 . ne St. + \ 


Af. Sutton and . Roupel in ſport th prion. 


246 . can 1 40 this? Either upon this 
or ſome other caſe in the laſt Seffion a clauſe for this purpoſe. was 
inſerted in an Ad of Parliament; and upon the motion of Lord 


_ Thurlow, upon reaſons applying not only to that but to all caſes, _ 


and Teconded: by Lord Roſelyn, ie Hauſe was univerſally. rejettel; 


add rejected, as it appeared to me, upon very fubRantial grounds; n 
As to the worth of the appretienfibh n 
fuggeſted, a man has Hothitiy more do de than to pirate your ul. 
vention in a fingle inſtance; and he will theti force Fu) to was N 


in which 1 readily concut. 
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888 0 0 the King A oblecks very Arbils "PRAM 


occurs Which makes it neceſſary, that the ſpecification mould be j 
capable of being produced. 1 have a right to apply to the | n 
tion ; that it chey may not throw . 

any BY 
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Enrolment  ' 3 

of a Patent 
cannot be 
diſpenſed _ 


purpoſe of 
preventing 
the ſpeciſica- 

tion being 


made public. q 


Aſter 2 
Patent has 


paſſed, the 


rolment can- 
not be en- 
larged with- 
out an AQ of 
Parliament. 
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ties of third 

perſons to a 
reater 


amount than 
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| prove and 
| receive divi- 

” Adends ypon 
: | the full 
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Caſes in Chancery, 
away their time and labour, perhaps at a great expence, upon an 
invention; upon which the Patentee might after wards come with 
his ſpecification ; alleging an infringement of his Patent; when if 

thoſe perſons had ſeen the ſpecification, -they never would have 


engaged in their project. The e 15 „ for * 
benefit of the ee e 


hg was 13 Jefired, ahi: hes time, wht IA expire on . 

iv of the next month, might be e in order that the 
| petitioner Mts apply to Farliament. 

13 0 e eee cannot do . Fr the Patent has 
' paſſed; for the Patent is void, if the proviſo i is not complied with. 
| You ſhould have applied to the Attorney General, before the Pa- 
teat paſſed, for a longer time upon the ſpecial circumſtances, I 
cannot. take the Great Seal from a Patent, and repeal it in the 
moſt eſſential point. It is a legal grant, with a proviſo for the 
| benefit of all the King's ſubjects. Tou can do nothing, except 
by an Act of Te to enlarge the time mentioned in the 
Proviſo. i | 


” Didtion diſmiſſed. 


. port PLOXHAM. 
— __ object. of: this. 8 was 0 here the ls. by | 
Lord Roſolyn, diſmiſſing a former. petition (a), diſcharged; 

. that the petitioner may be permitted to prove and receive di- 
vidends under the Commiſſion againſt Purdy, in reſpect of the 
reſidue. of the amount of the bill accepted by him, and indorſed to 
"them. by Almond. as a collateral ſecurity: for his debt, according to 
the prayer of that petition, undertaking to refund, in caſe the di- 
vidends under both Commiſſions awe e 20% in che pound 
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' Caſes in © ancery,” 


This n was preſented in conſequence of the 1 600 1 
made upon the e 11 che fame Ls in the We of ; 5 ET, 
. and Glenaie. e 35 5 T . 
; «The Solicitor Gee“ oy Me. Cox's in e 97 the petition iu 4 ee 4 
n ſiſted upon the laſt order, ſetting up the older caſes; obſerving, 
that ba mw was' the Wannen vp. the” e to e pls Dots 
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Lord Gee 1 tes 9 5 think 5 
ſtanding upon it; for the caſe is only this. A party wants to 
have a bill diſcounted. The banker refuſes to diſcount upon: the 0 
credit of chat bill only. The other ſays, he has in his hands an- 
other bill; and offers that as à ſecurity for the former. What is 

that but a right to prove 0 both W 5 aer 201. in * 
pound has been e 0 „„ 24. 
ME obs, e atcording to hep prayer.” 
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pu» petition was. 1 by TR 1 vis a 1 FM 1 1 0 


Commiſſion of Bankruptcy againſt. one of two partners; 22 = 


praying, that a joint Commiſſion ſhould be ſuperſeded on. the ons — 


6 | RS | - of the in- 
* of the 2 by the other partner. „ „„ y- je 


; 1 „ „ . Partner on 
the petition 


Mr, Cullen 555 the af Tonces 1 the Joint Commi . admitting, of the al- 


that upon the application of the infant himſelf the Commiſſion 8 0 


muſt be ſuperſeded, ſuggeſted a doubr, whether | it could mm the COINS + 
dane of a third 4 7 55 VVV 
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:Hable to a e 4. and Company, being indebted 0 Sir Robert Feelt for 
—_— aQted, entered into a treaty 


ods. fold, after that debt was contr 


ſeparate 


3 with Ford, a breeches maker, for forming a partnerſhip.-- About 


a four months after wards a Commiſſion of Bankruptey iſſued againſt 
; them. No artieles having bee executed; Ford diſputed the point 
| : of. partnerſhip.; which was tried at Law; and .the partnerſhip 

Was  cftabliſhed Dey the alen * aQts. dene. DE 

The pb dieb of 4 die e W Sir Riser Pick a was to prove bi 

bid a joint debt, cartied inte the partne erſhip accounts, In 
ſupport of the petition the affidavix of Copeland fined, that it was 
agreed, that the ſeparate debts of Riel ſhbuld be aſſumed by the 
| pattnetſhip ; that entries were müde in the books with the know- 
edge of Ford, and particularly, that the goods furniſhed by the 
petitioner were entered at a feduced price. This was oppoſed by 


the affidavit of Ford, denying the. agreement | or even ju Sgowledge 
: of theſe. circumſtances.” bn 


Me Mangfeld ond Mr. Thomfon 1 

; This debt may be proved as a joint debt upon the authority of 

Es parte Cloꝛves (a) and Ex ace A (5). Otherwiſe the 
effect would be a grofs fraud. 


3 I. Ronill for the aig of 8 be which 
WO this partnerſhip took place, are, that Ford having ſaved 5,000. 
by his bulineſs was applied to by Kirk to become a partner with 
bim. The latter was to give a ſtatement of the buſineſs: but, 
before that ſtatement was given, Ford found himſelf by Law a 
CT OT. partner, 2nd ſoon afterwards in conſequence bankrupt : Kirk being 
i ary clearly a bankrupt at that time. The point, upen which this 
Claim is reſiſted, is, that Ford never conſented to take upon him- 
? {elf the debts of the old houſe; which upon the evidence he never 
did. It is ogt dich that, MEE! were ſome entries in the 
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long before this; partnerſhip: was in contemplation; and therefore 


proved unleſt the evidence goes a great deal farther, ſnewiag an 


agreement to take to the debts or privity. It is not diſputed; that 

A che debts of the former partnerſhip may be brought 
into the nens partnerſtiip: but there muſt be an expreſs agreement 
1 id; and! iĩteis not of eourſe. That has been decided in many 
e of which: the laſt is Shirreff v. Mille (a): In chat caſe there 
was 0 evidence, that Robfon; the new partner, did not know _s Ry 
_ rtrankRiony/ nor on the other hand. | Therefore, it was preſum 


that he dict nat know it. In this caſe, though it is ſxorn · by 2 
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cited was upon the naked circumſtances, The queſtion is, wt 


Joint debt. The reſult, of the evidence is, that the goods wer 


transferred into the partnerſhip ſtock; and the price became a 5 
partnerſhip debt. It is not explained, how the capital of theſs 

partners was to. be. formed. It leems as if Ford. Was 80 prigg 3 m 
1 e. He een det to e ar, 
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Lord an ee this. oidiges 1 3 not collec 5 
dhe nature of the queſtion, that was to be argued. The goods 


were ſupplied upon the credit of Kirk, for any uſe he pleaſed, 


however improper. |. If he choſe to ſell or to give them to a pet- 


ſon inſolvent the day aſterwards, the petitioner. could not have 
ee the goods 1 * ee ** nontonted with his. Wende oy 
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upon the credit of Miri alone This debt clearly cannot be 


und, that Ford knew i 155 that under the eireumſtances is not to be ; # 906 OY 
© eredired. * Joiot debts unimpeached have been proved againſt e 
Watt therefore: have g 


- _This 3 3s. 4s TA of aa Upon —— 
3 evidence of Caßeland and Ford the latter of whom 
is intereſted in reſpect of the ſurplus. and the bankrupt's allow- 
dance; and the former unimpeached. There is ne doubt, that the 
Price of thefe goods ſtands in theſe, books. as|a debt. The caſe. 
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ther this is a debt. ſo carejed into the partnerſhip.as te begome n 
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1 Cutts in chänerry  _— 
"Bibi Toe ine facie effect of carrying the . into *Y part- 
nerſhip at a different price would be a ſale by Kirk to the partner. 
ſhip. It is not eaſy to conceive, why ſelling the goods to a part- 


N nerſhip, of which he was one member; ſhould alter the caſe; and 
it is admitted by all the caſes, that if the goods were ſold to the 


new partnerſhip. for a farthing, advance, if not a fraud, but taking 


it as a ſale, the goods could not be followed. It is faid, in theſe 


caſes if the partners agree, that the ſeparate debts, due: to each 
' ſhould become the Joint property in conſideration of both taking 


upon them the debts of both, that is; an agreement between the 


. No ackien of 
covenant but 
between 


partners, and binds the ereditors; not at Law clearly; for the 


agreement of the two would not give a right of action to one; 


unleſs ſome old caſes could be ſupported; in which it was held, 
chat an ad ion of covenant might be brought by him, for whoſe 
benefit the covenant was made, as well: a8 he, in whoſe name it 


was made : but thoſercaſes, L think, ate not now Law. Though 


it is not argued, that ſuch an agreement binds the creditors at 


Law, i it is ſaid, it binds all creditors, and gives benefits to ſome 


_ creditors, in bankruptcy. / As to the fraud, he, who ſells upon 


oredit, puts! himſelf upon the bona fides of him, to whom he ſells; 
and there may be caſes, where the fraud is as great upon the ſe- 


parate creditors as in a ſuppoſed: caſe upon the | Joint creditors. 5 It | 


is mere accident, how the hardſhip falls. T agree, it is ſettled, 
that, if a man- gives a partnerſhip engagement in the partnerſhip 
name with regard to a tranſaQiod, not in its nature a partnerſbip 
tranſaction, he, who ſeeks the benefit of that engagement, muſt 
be able to ſay, that, though in its nature not a partnerſhip tranſ- 


action, yet there was ſome authority beyond the mere circumſtance 


of partnerſhip to enter into that contract, ſo as to bind the part- 
nerſhip; and then it depends upon the degree of evidence. In 


Sbirreſ v. Wills very ſlight evidence poſſibly might have been 
ſufficient to ſhew, that the partner knew, the ſtock had been ſold, 
and the benefit taken into the ſtock, in which he was partner, and 
therefore it was conſcientious, that he ſhould become liable for 


chat. Slight circumſtances might be ſufficient, where in the ori- 


ginal tranſaction the party to be bound was not a partner, but at 


the ſubſequent time had acquired all the benefit, as if he had been 
a partner in the original tranſaQtion ; and it would not be un- 


wholeſome for a Jury to infer largely, that that obligation, clearly 


2 to conſcience, had been given upon an implied autho- 
N e . rity. 
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ity 80 here, If this was ole; 0 whiehie- was found -b Jon the x8 -. 
trial thay this) man was u partner upom u long exifting partnerſhip, Er gase 
with a regular ſeries of tranſactions books; We. x knowledge of FIE. 


"that, which! im common prudence» he ought? to have Known 


But that is net the caſe of this partnerſhip. It was u treaty.” 
It is not even yet agreed] how the ſtock and partnerſhip; were to 


be formell. In the · oourſe of that treaty Fora, ignorant. of lam, 


A 1 that: he 13 ir; kc Lowe raid be Bp ae 


ou acts to be done, which the; law: holds to be EY 
ng ”e . Rien e k whether this man, o 
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That fact has not beem ſufficiently: inquired into. Ia a ſenſe be , 
bankrupt certainly. is an intereſted witneſs, It is alſo to be b. 
ſerved, that the joint creditors, are alſo: intereſted, thus. 


| are joint creditors ; who deal upon the ſuppoſition, that the doc . I 
in hand is acquired by: theſe two perſons. Then ſeparate _ | 
might have been aſſumed, which would have ſunk the d. 
dend of the (perſons deali 8. with them-both 40 nothi 1 4 
| "The 9 direQed : a e to the Commiltioners to inquire, | 
-whether at the commencement of the partnerſhip any debts | i 
: Kos oy, Bir. on e, of his ſock i in, trade were aſſumed, , 
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55 ſtating the 
circumſtances, Viz. W abroad ſourteen years without any necovnt of him, but not 4 e 


concluſion, it W referred Vitk to the Maſter to ſtate whether he was dead at the 5 9 zd. 
__niſtration was CY $ 9 as 4590 years more had W cee TW 125 
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180 By: A; 3 „ at * Rolls an e 9nd . 
TT” ay to the faQ of the death of Chores Lee. Upon that queſtion 
C Wider. the Maſter did not draw any concluſion: but che Report tated the 
Circumſtances; that Charles Lee went to America; b that upon his 


arrival there a letter was received from him: and that ſince that 
period, which was fourteen years before the date of the Report, 
he had not been heard of. Since the date of the Report two 
_ years mote had elapſed. No reaſols 4 pear 


pear d, e he avon 
. not have deen heard n 5 livin „ n 
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Mr. mY and Mr. Steele th fupport of the iter 
che ſtatute of Charles 2 (a), ſeven years are ſufficient to raiſe a 


_ preſumption, that a perſon, upon whoſe” life a copyhold | is held, 
is dead. The Court may proceed by analogy: to that; and ac- 
ce in Thorn v. Rolfe (b) a perſon: was preſumed Wal, be- 

_ cauſe not heard of for (ſeven years; In Dixon v. Dixon (e) the 
Court alſo acted upon ſuch a preſumption; and though the time 
5 in that inſtance! Was eee W n time has been fixed," 
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8 Thad 407 Mr. Hart for” 1758 Alte Ela Daa 6 V. 
1 the Maſter, as in this caſe, not having drawn A concluſion, 
" the Maſter of the Rolls ſent it back to him to draw a concluſion; 


0 being, that the 5 7 was 8 dead, the dee was Mace 198 
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15d reden ay TER is firohg's in dor of this 
preſumption. Bur 1: approve * what I underſtand to have been al- 
ways Lord Aluanley s courſe, to make the Maſter draw the con- 
© clufion. It is ſingular, that the Court: ſhould ſend ſuch a 
© queſtion to the Maſter, and that he ſhould ſend it back to the. 
. Court. But in this inſtance if 1 ſhould determine it, it would 
„ raſh; for above two. Jeon more have elapſed ſince the Report; 
= ab and how can I know, that in that time ſome information might 
= mn wr not have. been obtained; which, if it was now. before the Maſter, 
3 185 wist induce him to. form) a concluſion obe way or ihe other. 
Fn Wl heal. the addition af, 178 J h al n 
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Lord um am . albbed, 00 nt abe & iſo! © 
prayer of this petition in the full extent, upon conſidering ſuch F 
_ circumſtances as are ſtated to me. Firſt, the Maſter has not exe», ,, ** 
cuted the order, He ought to bave drawn the coneluſion. Next, 1 
the order is not quite right; for the idue of fac do be tried, be- 
fore this petition can ſucceed, is, whether Charles, Les died before. 
the letters of adminiſtration. were taken; for if he cannot be prev, 
ſumed dead. before that, I ſhall, not have a proper repreſentative 7 
before the Court... It maſt: therefore go back to the Maſter to 5 
. ſay; whether Charlie Lee was 1 den the FOO became 5 
his ene e e 1 
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YLLIAM: 3 Is Jas will dated the Zoth of January. Acodicil ex- | 
| preſſed in the - iſ 
2766 after directing his funeral expences and debts to be event of the 
: gd with all convenient ſpeed after his deceaſe, gave, deviſed and. Gray aft „ 1 
bequeathed, to his wife Auguſta Sinclair one 'mviety. of all the real. be join his 


wife, was exe. 


and perſonal eſtate ke Would die poſſeſſed of 40 hold to ber and nee e . 1 
ber own uſe, fubject In the event of hier marrying to the pay- rags We 


tion in the 


ment of 1000 ., for the benefit of che thildren he might have, as 3 


3 therein mentioned. Then, after farther provifion for children, ale x = 
in caſe he ſhould not have a child living by bis ſaid wife at the , That voyage 4 


time of his deceaſe, or to be born after his deceaſe, or having iſſue en, 5 
dy ber they ſhall all happen to die before any of the 


E accident, he 
m ſhall attain joined her: 
twenty-one, or be married with conſent, as aforeſaid, then and in 2 


ſuch caſe he Hirected, that upon the deceaſe of the ſurvivor of bis there and ia 


England, 
children 5700 J. of the laſt» bequeſt: (the 1000 J. charged for his haviog ce. 


children iu the event of his widow's marriage) ſhould: be paid to: eee, ohh 4 


ther ; and 


his wife for her own uſe; and the other gol among the children me ef 


having after - 


of his brethers John and Duncan Sinclair, living at the death of 3 
the ſurvivertof his children Then after forme other legacies he 


21d thence 


Altar desherehg dipefed ef ubto and' among all che chüldren, abs beds, 


was held to 
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wife; theſame tö be dteided amon 
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ortions hire and fhare 
anke; and he direcled, that in cafe ef his death during bis ref. 


ne, and it fhobld be the will of His wife to 
N 5 7 uſehold furniture mould be reſerved to * 
7 uſe efir for Ker fe, aud after her Jeceaſe be gif. 
He directed his freehold and leaſetiold Hands and property 
in PRIN te be ſold ; and made ſome farther diſpoſitions i in 
ww of bis wle ard his ekildren in the Event of his 
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5 4 In ca die before I join my b 9 ed wife Auguſta Sinclair 
5 5 4 1 leave to her all my property 5oo l. to my brother Duncan 

. Ne « excepted to be paid -t6 him when my beloved wie can . it. 
= . In witneſs my Une, in 3 of Pro . 
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rr) 2 1 = 4 1 at the Rolls an inquiry us. directed, whether it 


eu the Intention ef che teſthtor ar che date of the code to 
1 . Ws wh 273 Englani and for; what purpoſe, and to return to Dominica at 


Is mas $it,3 
* Winne 


„ is any and what time, and under wliat cireumſtances; or whether 


* 
1 ny n 
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1 55 = be Report ſtated, that the teſtator at the time of making his 
1 > will and for many years preceding was ſtorekeeper to bis Majeſty ? 
= my Board of Ordnance in the land of Dominica; where he had 
3 | fixed his refidence. At the date of the codicil it was his inten- 


tion 


— 
I 


: purpoſe. of obtaining promotion in che Ordnance Department, 
and alſo with a view to recover or ſecure the payment of a debt 
2000 J. and upwards; and it was his intention to return to 
Dominica. and join bis wife at his reſidence there, when he had 
finiſhed his. buſineſs. in Englond, unleſs his promotion had been 
ellewhere than at Dominica or in the M Indies; in which caſe it 


| England, or, wherever elſe he hed! obtained promotion and a 
permanent ſituation. With the aforeſaid intention he took leave 
of his wife and family; and proceeded to the place, whence 
$ ckets: ſailed" for England; and while there and in hourly 
e eee of embarking he made the codicil. The aer 
accident ſailing without him, he endeavoured to overtake her; 
but could not; in conſequence of hich he returned toi hie 
houſe ; where he lived with his wife and family during his ſub- 
ſequent reſidence in the iſland. In the cohrſe of the ws 
year dhe teſtator and his wife went together to England, and 
took a houſe: and lived at Shooter's Hiil ſome time; when: the 
teſtator getting the appointment of Ordnance Storekeeper i in Cor- 
fea repaired to that iſland about, April 1795; leaving his wife 
_ reſident at his dwelling-bouſe at Shooter” s Hill.: On the evacua- 
don of Gorfica he was ordered to Laſbon with dhe trod 


tber he went; and was at length appointed Commiſſary and Pay- 


maſter to the Artillery ſerving with the army in Portugal; and 
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it revoked 


\ The cali. was w proved in the beast Can, 15 MF”. 
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: from the time the teſtator joined his wife became totally ineffectual. 
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—_ ks: was p ebtichmned aw ſeveral other- pita in & Se by af. 
fignees under 
bank at Stockport ; and was alſo a ſeparate trader. In 1793 a ankroptcy 
a ſeparate- Commiſſion of Bankruptcy iſſued againſt him; how 0 by — 


oneof thecre- | 


"OE ee 22 _ 1 . were ae ene. done, pre- 


.- vioully con- 
„ 5 1 FFF 454 1: ſalted av to 


the mode of 
The ae bank big inſolvent; in 1 794 an eden took che kale, and 
1 between the creditors ef the bank, the partners in the bank, 8333 7 
and the affiznees of the bankrupt Dumbell; and it was agreed bose beg. 1 1 
among other things; that the joint pr petty ſhould be Cotiveyed/to pointed is 


ſell; another, 
truſtees for the benefit of the joint creditors; and the aſſignees fale was di- 


| under the Commiſſion againſt Dumbell ihould out of his Feparte te wo be | 
eſtate in the firſt place pay the ſum of 1 5,009 l. for the uſe of the 8 
joint creditors: then they were to pay Dumbell 's ſeparate! eredi- „ 
tors 20. in the pound and intereſt; _ to r DR in 
1 the partnerſhip debts. 2 0 0 
ingly. The aſſignees of Dumbell aeg to pay the I 19,009 ks provements 
and in other reſpects miſconducted themſelves; and thie joint ere- ee I 
ditors beitig diffatisfied with them, and alſo with the conduRt of 10 e 1 
the truſtees: to whom the Joint Pry lad been con Wo W 
— have the truſts carri xecutio it vo farther 
. <ree having: been made; Mangles | 'was by — 1 re- „ 
oeiver of the en r * e 1980 0 3 "ot 15 „ 


money and 
the ſom laid 


Wh 


<4. til 9 171 7 57 Eb 14 I OEbts 77 27 8 „ Y 
| . | ' Aﬀiignee 
ya be 3 property of Dambell nfiſted ward iy 4 3 rever- .. of « bonkropt | 
ad o 
don of ſome corn mills at Warrington, and of ſome leaſehold cot- felling the ; 
Ton mills. At the date of the bankruptey the cotton mills were e 
f great value; gd d might have been ſold for a conſiderable ſum: anker. 


but the aſſiguees neglecting their duty, the mills were greatly di- ker ll 
miniched in value; and were daily growing worſe. Aſter various 
— in the dente and the bankruptey an order Ws 
beakropt. appointing a | Receiver of DunbelPs ſeparate property „ 
01 Vor. . 1 Fo 7 8 . wick „ 


* 


1802. With directions to \ ſell and to bring the produce into the TY 


oo 1 This order was not purſued: but it was agreed between the Soli- 
B y E citor for the joint creditors and Mayer, the Solicitor for Dumbell's 
Tron. aſſignees, with the privity of the aſſignees, that the cotton and 
corn mills ſhould be ſold immediately by Shynner and Dyke by 
auction; : and they were accordingly advertiſed for the Fth of 
A 1800. On that day Lyon, the aſſignee, and Mayer, the 
Solicitor, came from Wurrington; and attended: but as the ſale 
5 Oo ; | of the corn mills was put off in oppoſition to their wiſhes, they 
55 were deſirous of preventing the ſale of the cotton mills; and with 
1 55 that view propoſed; that they ſhould be put up at 3000, a ſum 
1 wh far exceeding the value. The Solicitor and thoſe concerned for 
oY | the joint creditors, and alſo for ſeveral of the ſeparate creditors of 
Dumbell, were ſatisfieds. that they were, not worth much, if any 
© thing, more than 2,0004.;. and propoſed, that they dhould be put 
up at that fum, Pending this diſcuſſion in a private room, a little 
previous to the hour of ſale, Mr. Huphes, the principal joint ere- 
en of the Stocſport bank, vis. to the amount of above -19,000/,, 


went into the room j ab being informed of the difference, and 


* 


his ed his opinion, ſaidy he would abide by what Mr. Dyke thought 
3 3 who having heard both ſides was of opinion, that the we 
40 00 0e 'to OY e and Ne ed C19 £71 


u | 21 BY 50 0s; | 
on Wy 285 17 ads 8 eee Der up at 3 3 itn 
e that, if auy one advanced upon that ſum, they would 
1 oa be kriocked:down:to,him:+. Several perſons were in the room; 
and Lyon ard Mayer among them. After a conſiderable time, no 
done bidding, Hug bes advanced 10d, and was deelared the pur- 
+... chaſer, No objection was then taken by Lyon and Iaper: but 
ttzbey afterwards ſignified, that they ſhould not acquieſce in the 
den an fale. Though they both live at Wurrington, they permitted 
ag ber to take poſſeſſion of the mills without interruption, and to 
Aa out large ſums in epaits and Jaſtidg improuememts. In Seh- 
©... ember folloming Aanglit was appointed Receiver of Dumbel's 
ſcceparate property and he approved the ſale to Aber; and was 
ſatisfied,” that 2, 000“. was as muchas the property wIS worth. 
The aſſignees refuſiug to deliver an abſtratt to A bar to enable 
| Mites: pie nme een ne 
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. The Hank Was "OY direfted 900 motion to. and over ;: 2. 
in order that the aſſignees might preſent a petition in the bank- Ft poo 
ruptey. A petition was accordingly preſented by Zyon,.the ws 7-4 
aſſignee; the object of which was to ſet aſide the ſale and to ha Lion. 
"oe cotton mills reſold before a Maſter J ſuggeſting 80 08 - 4 LF 
tween Hughes and the Solicitor for che joint creditors; Who were 
concerned in the ſale. Another petition was preſented by the ſe- 
parate creditors of Donne 7 Praying, that ther Wil, . dhe 

ee DE Se. , FO Nt TR - #111 Tour Hed a8 


; m IS 
d+ £54 „ FL". 
, fn K Adv 


4 . "oh 7 in 
L va 3 
, 4 3 


The Sued ers Teen @ Sl W the Gale end 17 
fe aſide; and that a reſale ſhould take place before the Maſter ; 


and made no order upon an application of the C ounſel for Haghes 5 
for an allowance for ns ae and improvements. 
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| The an petition was a is 88 bet ts chat 
f or otherwiſe to be allowed for en and laſting i improve 
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3 . ALE 1 * Mr. Ga, 8 oe the 
aer of Hughes —Upon. the general, point, whether a Perſon, 
who has adviſed the mode of ſale, and acted as agent, can be.t 
purchaſer, when this ſort. of queſtion aroſe. upon 755 philip 1 
a truſtee for creditors, Lord Hardwicke in Whelpdale c v. 15. (3) 
was, of opinion, that the fale | ſhould ſtand, if E e by th the Ma- 
jority of che creditors. 5 bat was recognized } 1n the late eaſe 0 * 
Gampbell v. Walker (c); $7 in which caſe the rule was laid down b: 


4- r 


Lord Aluanley only to this extent; that Prims 7 facie 1 the thing was 


1 1 7 


at an end not, that an end might be put to it at, any time. 10 I 
me general! propoſition is puſhed to the extent now, defired,, ir | 
; would go infinitely beyond any thing, that has ever. been 5 5 BE 
In-M*Enzz's.caſe;the,perſon,employed-to. {ell and t conduct the . 


1 


ſele was the purchaſer. If all the creditors; muſt conſent, the co 
ſequenge) mould;be very unfortunate. ,Suppoſe , out "of theſe'f 
eee 1 ee Fa ene Mi the Ale; 3, ihe ah 
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1802. ME might very abſurdly oppoſe it, or from ſome "TER mo- 
=_ tive. Upon the circumſtances of this caſe it is very different from 
. — 4 that of a truſtee; and here was acquieſcence. There is no pre- 
Tron. tence, that Hughes was acting in concert with the Solicitor, who 
Ez, Was entruſted to ſell. Hugbes is a private gentleman of fortune, | 

A refiding 1 in Surrey. Theſe mills were no object to him: but he 

was a large creditor, tired with the delays; and anxious, that the 

bufineſs ſhould be cloſed. When he entered the auction room 

bed had not the moſt diſtant idea of bidding. The ſale was ſet 

aſide principally upon this; that the flight part he had taken in 

the private room cloathed him with the character of agent, or a 

perſon employed in ſelling. At all events he muſt be * the 


nad laid out in opts and ws con 
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| 3 —_ wy = Pemberton for the << tors of the eren Bank pee 
© - their with, that the fale ould be confirmed. e $4; 
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| Mr. Menifald] Mr. Lad and Mr. e in "FRI 5 FINE 5 
= . Hall v. Noyes the ſale was ſet aſide upon the mere 
1 dry point, that the truſtee could not buy; though the ſale was 
dearly- advantageous.” At this ſale there'was no other bidder than 
Hughes. He had notice, that evening, that the ſale could not 
1 tand. Having notice, that it would be impeached, it was his 
1 own folly to lay out Woney. The late Lord Chancellor was ſtruck 
av with the circumſtance « of his being! in conſultation with theſe per- 
ſons before the ſale; : and allo, that he acted in concert with the 

N Receiver; under Wem by the authority of the Court the ſale 
. ought to have taken place. Hug ber appears a perſon conſulted, 
and adviſing” as to the mode of the fale, '''Th 


ie ſale alſo, as con- 
Aucted, was a violation of the order of the Court. Lord Roſelyn 


| proceeded upon no other Sround than the ſituation, in which 
| Hughes ſtood? his own Solicitor preſent, and the parties contriv- | 
ing the manner of felling the eſtate; not upon the ground of un- 
| dervalue, or, that the aſſignees did not concur. © The reaſon of the 
general rule, that ſuch a ſale ſhall not ſtand, is the improper uſe, 
that might be made of a rule leſs ſtrict. The Court never can 
SY know the value. Upon the objection as to the Receiver, there may 
5 be a great deal of os ag to * a ſale "Mo the Receiver. 


T la ed; By - 
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of! 
9 * x 


Cales wth Ehaneery. | 99 


. Richards in re his purchaſer is not tenacious of his 
contract; being 85 only, that he may not be out of pocket: : 
but the creditors are in favour of the contract; and have à right 
to retain it. To conſider this queſtion fairly, it muſt be ſuppoſed, 

| that the creditors complain. Hugbes was capable of being the 
5 He was not a truſtee. There is a manifeſt diſtinction 
between a truſtee to ſell and agents, ſervants, ſurveyors, Vc. | A 


truſtee is incapable of purchaſing, unleſs for the ce/iuy que truſt, 
not only upon conſiderations of general policy, but from the na- 


ture of the thing. In the common caſe of a truſt to ſell for the 


payment of debts, or for a diſtribution among infants, he muſt 


continue a truſtee for thoſe purpoſes. | He cannot diſcharge him- 
ſelf by his own act. In that caſe it would be abſurd to ſuppoſe, 


he could ſell to himſelf. While the eſtate is in him, his character 
of truſtee continues. In point of law therefore it is impoſſible 


for him to purchaſe ; and the conſideration he gives is not mate- 


rial. But the caſe of an agent is very different; and if the 
tranſaction is fair, no advantage: taken, and he has given more 
ny any other man will give, the Court, though looking at 


it with jealous eyes, will not ſet it aſide. The queſtion muſt 


ways be, Whether he has dealt fairly with his employer. The ! 


| ground againſt him muſt be abuſe of b Nene r cannot ys 
as a nr add caveant ghee apt et venaby. ͤͤ œ UB 


1 *»- F 
F ͤ 3” 
: * 


No concealed Lace is fnfuedd' to this „ purchaſer,” Ele : 


ching was communicated by the aſſignee. There was no poſſibi- | 
ty of miſrepreſentation by him and his ſolicitor i in the converſa- 2 
tion between them, who. reſiding at a diſtance could know no- | 


thing accurately of the property, and the others, diſtinctly Ac- 
_ quainted with it, Suppoſe, the ſale to Hug ber had taken place 


in the private room, without going to the auction. It may be . 
prudent, but there is no rule making i it imperative upon a truſtee 


to ſell by auction. In many inſtances the mode of ſelling by 
auction would be miſchievous. Many people will not buy by 
auction; and property frequently will produce more by private 


contract; and even will not ſell by auction. In this ſort of caſe 


the queſtion muſt always turn upon the value ; and upon the 


_ evidence this ſale was at a fair value. If a great majority of the 


creditors are in favour of the ale, great attention ought to be 
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4 ney 5 * few. in n - . ordered the * to be OL to ſale 6 


1892. 1170 40 * 4 a hey E to be ee to 8 it not- 
Ex: parte 5 withſtanding the oppoſition of one or two, perhaps very Unrea- 
1. dane ſonable, and from malice. The alleged notice by the affignecs 
Tron. was no more than refuſing at night to perform a contract exe- 
dceuted in the morning. They are the | perſons now applying. 
Shall they be heard, the creditors not moving? The aſſignees even 

took no ſtep, till forced on by an application for the abſtract. It 

is impoſſible, that Hug bes ſhould not be repaid the money ex» 

. pended; by which alone the property i is now of any value to the 

8 ee 1 0 SEEK 
1 E reſpedt. to ts application of the 

ſoparate creditors for a ſale of that property, with which Hughes 

| has no. concern, the bankruptcy happened ſo long ago as 17 704 - 

There ſeems to have been a ſpeculation upon the part of the bank- 

rupts to ſave the wreck of their fortune, and upon the part of the 
aſſignees to promote their own-intereſt ; and with that view they 

ſeem to have laid aſide the law, and to have acted juſt as they 

thought proper; entering into contracts ſingular enough in their 
arrangement. One of the firſt tranſactions, inſtead of a ſale 

under the Act of Parlia nent, was a demile of theſe mills for nine- 

teen years in conſideration. of 16,0001, : one of theſe leſſees, being 

one of the aſſignees under the Commiſſion, was incapable of that 
character; and if any benefit has been made by him from that 

fituation, i will follow, that he muſt account for it; and if he 

has ſuſtained a loſs, be. muſt take the conſequence of having done 

an act the Court cannot approve. The leſſees ſubdivided the pre- 

miles at an annual rent; making a profit out of the bankrupt's 

eſtate by theſe tranſactions. The bankruptcy. goes on through a 

vaſt. maſs of irregular. tranſaction to 1801; and then the credi- 

tors and the bankrupts begin naturally enough to complain, and 

ate, that, a8 it generally turns out, the management of the eſtate 

-Aflignee of in this way, is likely to end ruinouſly to all the parties. In Sir 


nu bankrupt 


not juſtified Gearge Colebrogke* s caſe the aſſignees thought proper to huſban F : 


zn deferrin 


eee the eſtate; ; in hopes, that by the event. of war or peace it might 


io ſuch acaſe, be brought 10 a better market: Aa. conſiderable number of credi- 


if called upon 


| wo fell, will tor aſſenting; but Lord Thurlow ſaid, it was not competent to. 


Inver the 


_ ax body of credito ors to aſſent againſt. individual creditors, how- | 


anſwerin 
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; caſes n chanteryp. „ 
1 1 as was intimated in that caſe, I iſh to intimate 18 
in this, that if any individual creditor ſtated - diſtinetiy to this RE 
aſſignee, that he was diſſatisfied with his conduct, and called 5 
upon him to execute his truſt from time to time, and if the eſtate Tf 
ſold for 2,0007. ; and might, when the affignee was ſo called Won, - 
have ſold for N he would be i in i the 2 921 of een We 


difference. | TL, Poo FAT 5 : OO VOTE OO N 


Ny F & A 
p 1 ? n - . *1 & c * 8 * 19 * . . {4 
8 os > 1 6 6 a 


pes the other part of the „ 1 40 not impute fraud w_ 
Hugbert, even in the view of this Court: but it is impoſſible to 3 
permit him under the circumſtances to hold this purchaſe. On 
the other hand the Court is at liberty to hold him to the purchaſe 8 
as againſt himſelf. Upon a petition preſented by Dumbell, the A 
| bankrupt, whoſe intereſt, -it muſt be remembered is conſidered as = 
well as that of his creditors, complaining of all this irregular ma "2 
duct in thoſe, who had the adminiſtration of his eſtates, and —_ R-: 
ing a prompt ſale of his ſeparate eſtates, the late Lord Chancellor 1 
thought, that upon the whole it was not adviſeable to do what e 1 
there was ample ground for, if adviſeable, to remove the afſignees; _ 

but directed a receiver to be appointed, to proceed to ſell the e: 
parate eſtate, and to bring the proceeds into the Bank. "This RR 
order made in April was baffled by delay. No receiver ws a 
pointed for a conſiderable period; and when appointed, he was 


2 4 


a perſon, who from connexion with the bankrt 


upt or ſome 3 
them would have done well in declining the office. All parties 1 
being bound by this order, and having an opportunity of carry= , 1 N 1 
ing it into execution, think it competent to them to have this „ 1 
ſale in Auguſt, before the. Lord Chancellor had ceaſed to ſit; „ 
When an application for the purpoſe of ſanctioning the proceeding | | 
| might have been made; not even making the ordinary condi- : 
tion in the terms of the fale, that” it ſhould be ſubject to his ap- : 
probation. The ſale took place under the circumſtances now 0 
ſtated; Hughes making. himſelf a party in the converſation, that vga 1 
was to determine the upſet price. He had a conſiderable ine. 
reſt; and 1 agree, his advice would have been very aptly and ol 
_ properly given, if he had not become a bidder. + Perſons from 
Warrington attended in the auction room; who muſt. know, that 
| he was a conſiderable creditor; and was adviſed with; and pro- 
bably knew, that he had been conſulted as to the e, * | 
| which 1 it ſhould be put up. | Be I. 
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Cuts in chantern- 


- The firſt queſtion | is very conſiderable ;' whether "Hughes could 
be permitted to bid. It is not neceſſary to give an opinion upon 
that : but I will go the length of ſaying, it is extremely difficult 


to ſuſtain in equity the title of a perſon dealing under the circum- 


ſtances, in which he then ſtood. If Hughes could bid, or the 


ſolicitor- tendering the eſtate to ſale, or agents for the ſale, how. 
ever conſtituted, and if the danger of that ſpecies. of tranſaQion is 
.compared with the danger of a purchaſe by a truſtee, the Court 
would overlook a danger far more conſiderable than that, at 
which it looks with To much anxiety. But I do not agree, that 
this Court goes upon the formal principle, that has been ſtated, 
as diſtinguiſhing the caſe of Hughes; though that would do at 
law. It is not however neceſlary to decide upon that: but upon 


the diſobedience to the orders of the Lord Chancellor, in ſupport 


of the authority of the e I 20008: 1 that this _ cannot 


; be Ah to Rand. 


It ! is a a different thing to FI that Hughes mould 6 at liberty to 


: have it reſcinded. If the Court thinks proper to. hold. him to it, 
he has no right to ſay, he ſhall not be bound. If no money had 
been laid out in repairs, the proper order would be for a ſale be- 


fore the Maſter, and that the eſtate ſhould be put up at the ſum of 


2,010/.; ; and if no one ſhould. bid above that ſum, that he ſhould 


be held to his bargain, - That would ſolve the queſtion as to the 
creditors .conſenting. The queſtion as to the repairs is of ſome 


difficulty; and on that account I am afraid to go the length of 


| determining, that he ſhould not be entitled to the value of the ſub- 


_  Rantial improvements made, at the hazard upon a queſtion of 


cConſiderable doubt of doing ſubſtantial injuſtice. Suppoſe, the 
_ aſſignee, inſtead of mingling himſelf in the ale, had kept the pro- 
perty; and had bond fide, with an honeſt view of improving it, 

_ expended in the repairs of the machinery a conſiderable ſum, 
which had been added to the purchaſe money: it would be hard 
dealing not to allow that to the aſſignee. I am the more diſpoſed 


to think this right, recollecting, that in M*Enzie's caſe the Houſe 


of Lords did allow him the value of improvements of all kinds, 


| even in the inſtance of a manſion houſe [refted, and * 
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The proper -order ada upon theſe + at will be à re- 


ference to the Maſter to inquire, what ſum of money Hughes has 
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that the eſtate ſhall be ſold before the Maſter; and one edndition = wg 
of the fale ſhall be, that it all be put up at a price conſtituted by fene 


Ex parte 
the ſum of 2,010 . and the amount of the ſum ſô laid out upon Tron. 


bun l improvements; that if it ſells for more, Higber ſhall 
be paid out of the produce the amount of the ſubſtantial" improve- 2 
ments. Declare, if no one bids beyond that amount, that in that 
caſe it is for the intereſt of all the ereditors and the bankrupt, 
that Hugbes ſhall be held to his purchaſe. Direct the other 
property likewiſe to be ſold before the Maſter; and reſerve the 
| coſts of all theſe hpi * with 7 0 an os or the par- 
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The telult of the Jug was, mit r Mt TY ext perided up- © 
wards of 6,0001, in repairs and improvements. were N 
were accordingly put up before the Maſter at the aggregate fm, 
above 8,000/, No one advanced upon it. Hughes was . . 
held to his purchaſe; and upon the 21 of Decembe 18e the 
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be 'But Li 198 bim it ſhall hand; as it pres mas. be . e 
Wa 155 moſt ſtyſ d 7 to aſſignees in ore N from their great power. 1 


is inſtance, that of an aſſignee, another ſale was dined ; the pre ap at t 0 9 
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—— be glg purehaſed from ſume af the credirars their dividends. The 
5 W eſtates in queſtion, oonſiſting of throe lata, were twice put up to 
7 = le, As the firſt ale Nie aſſignee was the» purchaſer at 4207,, 
5 another perſon, bidding bond fide, having: gone to 4161. The af, 

_  Ggnee having: them again put: up ſome time afterwards was at the 

© ſubſequent ſale again ihe purchaſer at 3751. The Solicitor for the | 

1 e neee ſale e for the 1 
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 w—_, - Richard: 3 Mr. JO; 85 oh a Rid, per 85 
ere miſled by the rule, as laid down in Whichcote v. Lau- 

. rence (a); not, that a truſtee eannot buy from the Ceftuy que truft ; 
= bot, that he, who undettakes to act for another in any matter, 
| ' Hthalll; got in the. ſame. matter aft for himſelf z and therefore a 
2X tryſtge. to ſel . e eee * heiog hald the 
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1 Ford nN e e mile leis e 10 „dez at _ 
=. + buy from his Cg. que. truſt. but, that he ſhall not 
YH buy from himſelf, If a truſtee will ſo deal with his Cgſuy gue truft, : 
.- "that the amount of the tranſation ſhakes of the obligation, that 
2 Attaches upon. him as truſtee, then he may buy. If that caſe i 


e 340; 1 


3 | ' cerprotation of what is there reported does not break in upon the 
= Law as te truſtees. - The rule is this. A truſtee, who is entruſted 
=. 1 do ſell and manage for others; undertakes i in the ſame moment, in 
_ which he becomes a truſtee, not to manage for the benefit and 
„ - »  advabtageiof wimfelf, Ir does het pfeckbde A new conract wich 


» 1d And 
A clude bim from 


hoſa who have entruſted him. It-doeb not pt 
. e cht he will ne longer aer 46 4 truſtee“ The Cf ht 

1134 -a-new-contraQiGiſmils him from that character: 
No a bat even chen that tranſaQion, 'by which they diſmiſs him, muſt. 
ere according to, the rules ot this: Cout be watched with infinite and” 
its * 121 the moſt 's 12 ua: d 8 j Jealouſy.z. and and; for mis resſon; that the Law 
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ubs of when 60 he dur tr tis Court ert thever Wake - 
he has made, when entering into the neu contract, by which he 
is diſcharged. * 1 diſavow that iriterpteratient of Lotd Ns 
doctrine, that the truftee muſt make advantage. I fox; Whether 
be makes advantage, or not, if the connecxien dogs riot fatiafactori- 

w appear to have been difſolved, it is in the choice of the Cefuy 
gut trufte; whether they will take back the property, of not; "ifxhs: | 
truſtee has made no advantage. It is founded upon this; that 
though you may fee in a particular caſe; that he has not made ad. 
vantage, it is utterly impoſſible: to examine upon ſatisfactory N 


dende in the power of the Court, by which T tern, in che power 5 


” of the parties, in'ninety-nine' caſes out of 'an kutidred, whether he 


has made advantage, or not. Suppoſe; a truſtee buys avy eftite'; | 
and by the knowledge acquired in that character diſcovers a va- 
wadle coal-mine under it; and locking that up in his own Vreaſt | 


enters into a contract with tlie C 


uy gue truſt. if he chovfty” to 


deny i it, how can the Court try that againſt that denial? The pros 1 
Vability is, chat a truſtee, who Has once coticalved ſhcki'# pirpoſs = 
will never dlſcloſe it; and ale Ur que tut will Be*effediiatly 1 
defrauded! In che cafe! of Fur v. Aartreth (e), {6 muck refetted® = 

to upon this fubje&} and no betonie leading! authority, it = 

which 1 hñave now Lord Thrtpw's own authority for ſayiiig;- he 


Vent upon. clear miltake in diffolvitig the Injunction; it was fle- 


ver contended, that if För in à tranſaftion dear” of füſpicibn; bue = 


_ avhitch, as 1 have ſtated, muſt be locked at with the moſt! attentive 


3 jealoufy, Had- diſcharged Mackrith from the office of truſtee, he 
would not have been able to hold the purchaſe.” Why? Beale ; 
being no longer a truſtee he was not under an obligation not to 
purchase. But we we -conterided! that it was not in the power 'of The. 7 


= Alwin Mum i Near Aon trull'v | was” + abtepted v under an ae ac 77 ” 


Melt Rad too me in- 


of truſtee, and purchaſing be he had. acquired. : a knowledge of the v 5 


A 8 7 * 


ie of the eſtate by ſending. down a ſurveyor at. the Expence "of 


1 


the Ce Muy que | ri z Which was. not communicated te to the r * 
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| . 8. . Coles FR 05 rer 
1 802. ralation "INI them; and undet thoſe. 8 we con- 
1 — 4 tended, that Mackreth. remained a truſtee, .. This was the principle, 
| Taser. upon which the cauſe was decided. Either that cauſe gught to 
have been decided i in favour of Mackreth, or this Court originally 
and. the Houſe. of Lords finally were tight in refuſing an ifſue to 
try, Whether the eſtate was of the value Mackreth gave or of a 
greater value at that time. Upon. this principle that was an im- 
material fact; for, if the original tranſaction was right, it was of 
| no.conſequence, at what. price he ſold. it afterwards; ; If the ori- 
ginal tranſaction was wrong, Mackreth not having diſcharged : 
himſelf from. the character of truſtee, if an advantage was gained 
by the moſt fortuitous circumſtance, . ſtill it was 159 8 for the dee | 
"A be Cog e, Ws ene e, . 


3 i 8 theſe 2 it is 3 clay. oe” an . r 
e a Commiſſion of Bankruptcy, a truſtee to ſell for the benefit of the 
creditors and of the bankrupt, cannot buy for his own benefit, 
In Mbelpdale Vo Cookſon (a), I underſtand, Lord Hardwicke did 
confirm. the ale, i in caſe the Majority of the creditors intereſted 
| ſhould. not diſſent. p Wich all humility 1 doubt che authority of 
chat cafe; For, if. the truſtee. i is a truſtee for All the creditors, he is 
truſtee. for th m all in the artiole of. ſelling to gthers; and if the 
jealouſy, of the Court ari m the difficulty of a G:/uy que truſt 
\ duly igforming himſelf, what i is moſt or leaſt fot his advantage, I 
4 


have conſiderable: doubt, ,whether the. majority in that article can 
bind the minority. That queſtion A not. Ariſe. upon the ſtate 
QT 1 Qs in this caſe, 27 hows ads Lis 15 : 
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As 00 the purchaſe of the debrs by ve es as 7 "00 can- 
not. buy. the. eſtate. of the bankrupt, ff 0, alſo they cannot for their. 
own benefit buy an intereſt | in the bankrupt g eſtate; 1 becauſe they 
are truſtees for the creditors, 10 that reſpect there 1 is no difference 


8 . i 


3 1 6 between allignees. and executors; RAY who cannot for their own bene 


hs "or hap M fit buy the debts. of.t 


5 do. not "fo, there may OY | 


ki ind, in in "ot To in A moral view the tranſaction 
between the executor. and the creditor may not be blameable: but 
the Court muſt act upon general principles. "Conſider the pro- 
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calls on, ani bankers, receiving the money; over "_ a 3d 
and the bankrupt. . Unleſs the policy of the Law makes it im- 
poſſible for them to do any thing for their own benefit, it is im- 
poſſible to ſee, in what caſes the tranſaRion.is morally right, But 
it is enough to ſay, the aſſignee was a truſtee for the benefit of 
thoſe” entitle. 10 the intereſt in the reſidue, He muſt buy for 
them, and not for himſelf. Therefore as to the debts bought this 
aſſignee muſt be a truſtee either for the creditors or for the bank - 
rupt :; for. wbich upon the circumſtances is doubtful yet. If perr 

ſons, hp are truſtees to ſell an eſtate, are there profeſſedly as 
bidders to buy, that is a diſcouragement to others to bid. The 0 
perſons preſent ſeeing the ſeller; there to bid for the eſtate to or 
| above its value do not like to enter into that competition. It is 
the duty of the Solicitor to the Commiſſion! in point of Law to 
̃ünſiſt, that the aſſignee ſhould make the utmoſt value. In this 
caſe the Solicitor had two intereſts, drawing bim different mm 
Lord Kenyon in Trwining v. Morrice (a) thought, the fale might 
be nme by the mere lice ns; that the agent for ths 


vendor appeared ac a bidder. Thats going a great way: but it 
| 8 that the C 1 


| urt is in e bebe at leaſt of ſtrictly regarding 
uch a cireumſtaneg. It may be a material prejudice, even if he 1 
ba bought it in. For laſtance, in- Kirtou's caſe lately 33, 00 l. w 
bond fide bid; and the eſtate was bought in by the agent for Se ; 
vendor. Afterwards there was another ſale in the Maſter's office; 195 
and the conſequence of that circumſtance, deterring others from 
bidding, was, that the eſtate finally ſold for 7,000/7., a depretiation 
Ceontraty to all experience, 80 this "i ces, Ed header ts this 
aſſignee for 4200, att chat ſale produ 


Juced a real bidder at 475 : Lo 
but being bog ught in was rds fold again to the fame *alkipnec 1 


4 cannot hold that. purchaſe-; bur 1 ; am. called ypon 
10 5 Hase dhe de f 420. Upon chat l have great „ 
| Hefitati6h us to lat 7 ought'to 407; not being ſure, what will be N 
the efle&. of the preceient.,, Suppole, züſtend, Ak chin email difle- 
Tence, it had been the caſe of an eſtate:withia dal mine; as ie was ; 
in Kirton's caſe, and the ubauthoriſed biddings of the aſſi . 
. ; 54 Secafioried” Tuch a lok ls as there \ was. ig that ";oltance,. 5 ought eee 
to conſidet Jong, Whether, that. laks.hould fall: upon the creditors. 
F vwittieo-eofider anther apem he part of che caſe; a8, ans 
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1802 the value 186 mal in this inftatce, it is of great 1 as a 
NR precedent. 1 with aſſignees to underſtand from this, that they are 
OO”! IO buy in without the privity of the creditors at leaſt ; admit. 
fing, chat this aſſignee in buying acted honeſtly, meaning to a& 
for the benefit of the creditors and fairly. As to the particular 
_ * defire of the bankrupt, I admit, they are to have conſiderable re- 
Bard to the deſire of the bankrupt: but that is not to be carried 
too far; and this diſtinction muſt be attended to; whether it is 
for his own benefit, or honeſtly intended for the benefit of his cre- 

| ditors; ; in | which latter caſe it rh hare conſiderable 1 


Wich fen to che punch of theſe thres Jot 1 meal bold him 
to the purchaſe as againſt himſelf, but not in his favour. I ſhall 
: therefore make the ſame order, that I made in another bankrupt- 
Cy (a); that an account ſhall be taken of the rents and profits 
from the time of the purehaſe; ; that theſe lots ſhall be ſold again; 
being put up at the ſum of 3757.: if any one bids more, the aſ- 

ſignee ſhall not have. them; and if not, he ſhall take them; re- 
ſerviog my opinion upon the queſtion, how he is to be charged 
ag to the difference in the amount of the two ſales; and declaring 
bim! a truſtee as to the dividends purchaſed; being clearly of opinion, 
that an aſſignee cannot t under wy. INE: 82900 a __ for 
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(.) Bx parte El; E parie Har; the preceding cle 8. 5 6. He; the wt 
lowing caſe Ses alſd Ex parte Reynolds, ante, vol. 36707) . 
67 Other caſes of the ſame nature, that occurred abou tn is arts 7 anner, 
0 e parte Attword, and Oauen v. Faul les, received che ſame determination ; The Lord 
Chancellor repeating theſe principles ; 3 and | declaring. the general rule, that no truſtee 
2 Mall buy the truſt: property, until he "ſtrips himſelf of that character, or by uni verſal 
. conſent has acquired a ground for becoming the purchaſer; and that the rule is to be 
more peculisrly applied with unrelenting jealouſy in the caſe: of an afgnee of a bank- 
"rupt ; adding, that it muſt be underſtood, 98 W aa Nun 7 we muſt 
Rue er into the iran bene % 
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0 . the other circumſtances appearing in this n the 5 


1 Chancellor alluded to the. caſe (a) from Worcefter, and an- 
other from Briſtol; obſerving, that the miſchief is enormous; and 


ſome means muſt: be found to prevent bankers from having con- 
cern with In e part of the execution -of a N a 
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which they call the upſer price ; which is obtained by a perſon, called a common agent; 


who by evidence procures all the information he can; upon which a jadgment is formed | 
as to the real value, In M*Enxie's caſe the ground, upon which the Houſe of Lords „ 


after a great number of years ſet aſide a purchaſe by the agent, was, that he, DARN was to 
| is rod 1 eben how to fell, TY not oP TT atone of ny Court, . 85 


1 
His i Lordſhip added, 3 he 1 d 1 a 7 4a id was wy nt of * 


a there i is no caſe, in which it is uſeful upon general principles, that the ſame Solicitor 
"ſhould be employed on all fides : in many caſes it is a great ſaving of expence certainly: 


but, where property is to be . to ſale, to per creditors, Oc. great miſchief i is oc. 
cafioned by i . | „ 
(= fen, Edwards, « ante, 3. 3 3 ; | 105 y | 
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Jo ſubject of this bill was A 1 by truſtees for pale 
of ſome lots, part of the truſt property. The ſale was by 
Fl tion. The truſtees bid on their own account ; and were de- 
3 . eee * bill e that the les , be de- 
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1 1 1 7 Mr. Fabnſon for the plaint wm mich to the 
late caſes {a) before the Lord Chancellor; in all Which his Lord- 


1 ſhip took the ſame courſe; as a general rule; that the eftate Moufd 


be put up again at the price, at which the truſtee Prenafed ; ; and 
| A nom nd mote was bid, he ſhould be held to bis . n 
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wa. e ae 
| 1862, . Ciz for 1h: difendumn— There ought t be an inquiry, 
N Vbelder the lots were fold fairly and at the utmoſt value. It cer. 
1 ht "x tainly muſt now be admitted, that they cannot hold a beneficial | Pur- 
3 ge chaſe: but they may hold it, if no better price could be got at the 
time. Tue reaſon of the reſiſtauce is, that in conſequence of this 
ſale the eſtate has been much benefited by paying off mortgages 
and bonds, carrying intereſt at 5 fer cent, No fraud is proved. 
It would be a ftrong thing in ſuch a cafe to hold, that the eſtate 
| ſhould keep the benefit ariſing from paying off theſe debts, and 
then Ne the een rom bs 9 
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Mr. Richards . 3 888 5 in 1 Rofelyn's 
judgment in Whichcote v. Lawrence (a) led to ſome doubt as to 
tae univerſality of the ru! e. But in Ex harte Lacey (5) the Lord 
. _  -Chancellor, ſaid, that part of the caſe was miſunderſtood by us; 
and upon lobking into the words accurately I think fo. In Canp- 

bell v. Walker (c) the rule is laid down by Lord Alvanley, that a 
_ truſtee purchaſing the truſt PN is Nable to have the purchaſe 
et aſide, if in any reaſonable time the Ceftuy que truſt chooſes to 
tay, he is not ſatisfied with it. In a fubſequent-caſe, before the 
Court of Exchequer, a caſe of creditors, the bill was delayed 
twelve years; but, the Court made the decree; holding, that the 
laches could not ür to a body of creditors. In all the late caſes 
'the Lord Chancellor * the m__ 1 as a "ye pale in 
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Lord Chancellor had laid down à general rule as to the terms; 1 
that the property ſhould be ſet up again at the riſk. of the truſtee. 1 
Ir is a. very important conſideration, whether that is to be taken 
| AS; a general rule. If it is, I muſt adhere to it: but if it turns 
upon ſpecial circumſtances, I ſee no ſpecial circumſtances in this 
caſe. Theſe lots muſt be reſold at all events. The only queſtion 
Ho Fewer Linh ſhall be 1 as at the e at e the un = 
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Tue 3 having 1 over, 1 80 Maſter af the Rolls ia, bs 1. 24. 
bad mentioned i it to the Lord Chancellor; and his Lordſhip * 1 8 0 
he meant to lay down a general rule; and b it had 

0 been ſo eſtabliſhed i in Lord 7. anden s. time. 
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| wy the cuſtom 85 the. manor «7 {0b Wa ad ebe, in the An eſtate 
7125 county of Worceſter, the eſtates lituate within, the manor are eg 1 
held of the lords by copy of Court Roll; and according to the euf- dle. 


AS LS EO} ding ia this 


tom are granted by copies of Court Roll for two lives in poſſeſſion colon gta 


and two in reverſion, upon truſt for the perſons beneſicially i inte- i caſe of in= | 
: teſtacy di. 
reſted ; and. are deviſeable by the perſons, beneficially. intereſted rributable a» | 


without any ſurrender to the uſe of the; will; but in caſe of inteſ- rod 


eſtate, and in 


tacy.ars not. deſcendible to the heirs; : ; but. are diftributable a9 Per- perm * 3 
ſonal. «tate ; ; and. on the death 0 of any life and. ſurrender of the from £70 1 
other. lives then 1 in being and pay men of the cuſtomary fines, 1 2 a 1 1 
lords o of the manor have made new grants by, copies of Court Roll quet Ye 
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BY a Court Bae held for the aid n manor on the 2 34 of 7M 
PRE 1775, Gregory Watkins, a cuſtomary tenant of the manor, he. 


_ Ing then the only life in poſſeſſion, ſurrendered; and Jab Lea 


N 1 * c 
£74 24 a 5,4 
= 


det Whiſk, when they mould become capable thereof ; to the payment | 


and Thomas Smith ſurrendered the reverſion of the ſame eſtates; 
and the lords of the manor granted to the ſaid Gregory Wathins 
and to the ſaid 70% ab Lea, in truſt for Gregory Watkins, to ſur- 
render, when by him, his executors, adminiſtrators, or aſſigns, re- 
quired, the ſaid premiſes; - to hold the ſame unto Gregory Watkins 
and Fo ofia Fab Lea upon truſt as aforeſaid for the term of their lives 
and the fife of the longeſt liver ſucceſſively according to the cuſ- 
tom of the manor; ; and Gregory Watkins gave to the lords certain 
fines; and was admitted tenant; and at the fame Court the lord; 
granted to Thomas Smith and Fohn Smith,” in truſt for Gregory 
Watkins, to ſurrender, when by him, his executors, adminiſtrators, 
or aſſigus, required, the reverſion of the ſame premiſes; to hold 
upon truſt as aforeſaid for the term of their lives and the longer 
liver ſueceſſively according to the cuſtom, immediately after the 
deceaſe, ſurrender, or forfeiture, of Watkins and Lea; and Walking 
gave other fines on that CORO. Pe, | 


a Watkins bejng 60 eitel, and 1 GG ſeiſed 3 in fee 
ede of freehold eſtates in the counties of Worceſter, Stafford, and 
Somerſet, and of copyhold eſtates of inheritance in the county of 


ee Stafford, and a {ſmall copyhold eſtate of inheritance 1 in the manor 


of Hagley in the county of Wortefter, and pollefſed of leaſehold 


and perſonal eſtates, and bavitig duly ſurrendered all his copyhold 
\. ſtates of inheritatice, except the ſaid eſtate within the manor of 
125 Hagley, to the uſe of his will, by his will, dated the 31ſt of October 
a 1787, and duly executed to paſs real eſtates, directed, that all his 


debts ſhould be fully paid; arid ſubjett thereto, after giving ſe- 


= veral annuities and legacies, gave to Foſeph [ta and Gregory Wat- 
eq cio: Tins Tool. a-piece,” to be paid at the end of twelve months after 


his deceaſe, if they were then capable to pive a releaſe, or other- 
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855 of all which legacies and annuities he ſubjeRed as well his per- 
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oral as real Wes, Tt his perſonal eſtate | ſhould be inſufficient to 
305 1 11 — e 7 dhe 


diſcharge a ſame. He gave and deviſed: to bis kinſwan John 


Watkins all and ſingular his freehold and copyhold meſſuages, 


lands, tenements, and hereditaments, whatſoever, ſituate in the ſe- 


7 counties of Worceſter, Stafford, and Somerſet, or elſewhere 
within the kingdom of Great Britain; to hold to him and his aſ- 


ſigns for the term of his natural life without impeachment of 
waſte; remainder to truſtees to preſerve contingent remainders; 0 


remainder to the firſt and other ſons of John Watkins in tail male; 


with ſeveral remainders over in the ſame manner in ſtrict ſettle- 4 : ; 
ment, and the he limitation to the, Fen heirs and N of 5 


n 
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Tbe e ki aids TY RN it ſpecific 3 to > Williom . 
i Fofiab Lea, gave the ſeveral ſums of 1007. and 50 J. upon truſt 


to pay the former ſum to the Treaſurer or the Governors of the 
Worceſter Infirmary and the latter to the Treaſurer of the Charity 
School in Kidderminfler; which ſaid ſums of 100 f. and 50. he 


bedr charged upon his perſonal eſtate, and willed the ſame to 
be paid thereout, and applied towards carrying on the charitable 
deſigns of the ſaid ſocieties; and he gave and bequeathed" all the 
reſt; reſidue, and remainder, of his perſonal eſtate and effects what 
ſoever aſter payment of his juſt debts, legacies,” and funeral ex- 
4, e and Ware alike; "une had 


pences, to William and Fo ons 25 
ER n executors.” e e en e YOu C2010 30 Pa 1941, 
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ons of the perſons, for Ea ; the faig FER, are granted); 
and that, although ſuch premiſes are held by copy of Court Roll, 
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1 fled t by iba mat. . 
Hs, the firſt deviſce for life, claiming | undel the will, and parti- 0 
eularly. praying, that the grants of the copyhold eſtates within 0 
the manors of Broadwas and Doddenham might be declared to 

| have been in truſt for the benefit of the Plaintiff and the other 


perſons. entitled to the freehold and copyhold eftates under be 
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| Ar oo aim, and Mr. Richards for a defend 
: 155 inter Theſe eſtates, notwithſtanding the peculiarities of th eir 


cee in che 


? yet the 1 beneficially intereſted therein may pls x of f fuck 


OR as _ * — * in Court. 
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Manefeld, Mr. 1 Mt 7. | Romilth, EP? Mr. "mi 
"In the ſame 


tenure are clearly copyhold; paſſing by ſurrender, though it is 


| ſuppoſed not uſual to ſurrender them, and held by copy of Court 
Roll, agcording to the cuſtom of the manor. The teſtator deviſes 
all his copyhold eſtates. There is no doubt, that under a deviſe 
fof all the deviſor's freehold eſtates, or a general deviſe of lands, 
c. an eſtate held for lives would paſs; and why ſhould not 
pu -copybold eſtates ſo 8 held | paſs under a genera] deviſe of copyhold 

eſtates? This is not like the caſes, in which it has been contended, 
that eaſeholds for years would paſs under a general deviſe of all 


lands; Kc. Here certainly is a variety of limitations, which 
properly apply anly to eſtates of inheritance: but that it is not 
an uncomman eircumſtance: teſtators not adverting to it. There 


ate many caſes of leaſehold: eſtates in conſequence of clear une- 
_quivocal words couple with real eſtates for the purpoſe df being 


carried on as fer as the rules of law and equity will permit, not- 


withſtanding words of limitation not ſtrictly applicable to ſuch 
eſtates. This is as like a perpetual eſtate as can be from the 
number of lives and the habit of renewal. | The circumſtance, 
that the charitable legacies are charged upon the perſonal eſtate, 


ſhews, that the teftator conſidered this as real eſtate. The reſidue 


of the perſonal « eſtate, given to the Leas muſt be ſuch perſonal 
| eſtate as he had charged with thoſe legacies; ; that could not. be 


charged upon real eſtate ; and. which therefore muſt not be taken 
to be included. The defendants muſt contend, that this eſtate, 


. though held by copy. of Court Roll according to the cuſtom, i is 

not copyhold, merely becauſe | in caſe of inteſtacy i it is deviſable 
as perſonal eſtate. An eſtate held for lives, though by the At (a) | 
_ diftributable as perſonal eſtate, does not on that account loſe its 


deſcription.” 'This is a mere queſtion of intention; "'The caſe of 


Rog v. Bartlet (% and thoſe, which have followed it, will be 


relied on, from the citcumſtanice, that the Hmitatfous are inap- 
1 2255 But hoe reſttor 117 1 a great nu mber of real 
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| Wy Sesbeld and erb — any of them; 1802 = 
meaning the limitations therefore to apply to thoſe eſtates only, . oo 
to which they are applicable. But it has been decided, that this 1. 
_ circumftance-alone will not do: Adulis v. Clement (a, Lane v. 
Lori Stanhope (5). This eftate is always renewable; like that 
ia Addis v. Clement. Though there never has been a deciſion | 
- againſt-Roſe v. Bartlet, the Courts of late have not been diſpoſed | 
to favaur it: Lorber v. Cavendiſh (c), Turner v. Huſler (d); 
ia both of which Roſe v. Barrlet was. not treated with much 
reſpect. The Attorney General v. Andrews (e) is very appli- 
cable. This teſtator had no copyhold eſtate in Morocgſterſbire, | . 
that could paſs by the will, except this: the only other copyhold he 
had in that County not being ſurrendered to the uſe of the Will. 
The defendants attempt to take under this will, not as. cuſtomary = 
heirs. inſiſting, that the teſtator intended to give his copybold 


eſtate by a i 15 ie 10 His n en not by the deviſe of wp 
ey ene.” 3 5 
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wag 8. n . es 1 
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Mr. 2556. 1 pain Gi ins a 4 n the e 25 : 
teen. This caſe was f ully argued before the late Lord Chancellor; 2 
who conſidered it To doubtful, that he never came to a condlufion - 

oF pon it. This eftate is nominally copyhold : > but ſubſtantially 
it is only a freehold leaſe to a perſon, his executors, ad miniſtra- 
tors, and aſſigns, for the lives of others, It has no quality appli- 
cable to copyheld eſtate. It is liable tb debts ; and palles with- _ 
out ſurrender; and has never been the ſubject of Recovery. _ 
2 man is. poſſeſſed in right of his wife, it paſſes by the huſband's _ 
| conveyance without any examination of the wife. The erxpreſ. | 
ion of the truſt is to furrender, When by him, his executors, 
adminiſtrators or aſſigns, required. The legal eſtate could 8 
' paſs to the tenant for life; but muſt remain in the truſtees. In 
Aud v. Clint ad Turner v. Huſſer the eſtate was occupied = 
with others; and the latter was upon a demiſe. of tithes out of 
chat very eſtate. Lord Reſilyn threw out an opinion, that Addis 
v. Clement might be right upon that ground; that the eſtates 
had been. occupied together; an inference. SG from that ſort 
da union, that the teſtator * have intended them to 90 foge | 
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kind. Theſe eſtates were never occupied: wich the copyholda of 


ther. This at Ges aide! afford! the leaſt Gans of "thi 


inheritance or the freebold.' There is no contiguity, and no rea- 


ſon to imagine, he meant theſe eſtates to be enjoyed together. 
The limitations are perfectly inapplicable. If à on of the tenant 


for life ſhould live an inſtant, his: father would take this eſtate 


abſolutely as his adminiſtrator: it never conld go with the eſtates 
of inheritance; and the will would be diſappointed. The laſt 


limitation in this wil is to the right heirs of the teſtator· That 
would be the old intereſt of the teſtator in ſo much of the pro- 


Verty as is undifpoſed of; and that would not have gone to the 
heir: this property being limited to him and his executors. The 


argument is fair, that, where he meant a ſtrict ſettlement, he 
meant thoſe capable of being ſo limited: but as to the perſonal 


55 beer an abſolute gift was intended; and no limitation. IH 


this had been a leaſehold eſtate, and the deviſe general of all 
lands, c., the ſame argument would have applied; and accord. 


5 ing to the laſt caſe, 'T Bomßſon v. Lawley (a), which ſeems full as 
: well conſidered as any. of the others, it would have gone into the 


perſonal eſtate. That would do no violence to the intention. 


but the limitations being inapp] 


The words are ſufficiently ſatisfied. Upon ſach an eftate as this 


it is abſurd to, peak of impeachment of waſte, truſts to preſerve 
contingent remainders, fc. The will is ſatisfied by his having 


frechold eſtates in one County and copyhold i in another copyhold 


ol inheritance, which may be ſuppoſed i intended to paſs. It has al- 


ways been held a conſiderable, argument, that the copyhold eſtate 
Was ſurrendered; to the uſe of the will. The, Attorney. General » v. 
Andre uus is not applicable; 5 amounting only, to this; that the 
ourt t. would get rid of the want of ſurrender in the caſe of a 
younger. child. Rofe v. Bartlet and. all the other caſes contained 

words,. that, tegked like an intention to paſs all the teſtator had: 
icable, the Court thought, it could 
not be intended. if there was ſufficient to ſatisfy the will without 
that eſtate. This will has nothing more ſpecial in it ſhewing an 


intention to paſs this, than in the wills in Thomfyon v. Latoley and 
Sbeſfteld v. Lord Aulgraue (0). Here is copybold- eſtate, in its 
nature deviſeable, and which be has ſhewn he meant to-deviſey 


having ſurrendered it to the uſe of his will. This is a copyhold 
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| limitations, are wholly. inapplicable, an argument, upon which E 4 
Sheffield: v. Lord Mulgrave, Dor v. Buckner (a) and many other . 1 3 

A caſes, turned admitting, that the eſtate might paſs under cireum 7} 


| ſtances. Another head of caſes has been treated in the ſame 


| manner; upon the queſtion, whether under the general words _— 
all my eſtate” an eſtate held by the teſtator as a bare truſtee "4 3 
paſſed, (3). "The late Lord Chancellor looked at the limitations; 2 


and where the ſubject | was. real eſtate, hampered, with limitations, 
which could not be ſuppoſed applicable to a truſt eſtate, held, 
chat it could not be d and that at ſeems alſo to be Ll 
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Ho eſtate he had in any part of the kingdom could not J 


have uſed words more appropriate. The argument, that the li- 
mitations are inapplicable, A. circumſtance common in diſpoſitions 
of freehold and Jeaſehold eſtates, is too flight to defeat the ge- 
_ neral intention, expreſſed in the plaineſt words. What reaſon 
could he i have as to the charitable legacies, but that he knew, they. 
5 could not be charged on his real eſtate? R v. Bartlet, Tbomß- 

en v. Lauley, and the other caſes of that iclaſs, do net apply here. 
It is very different to decide, that a general deviſe of all lands, 
with a deſeription applicable to eſtates of inheritance, will not 
include leaſchold eſtatts, and that a deviſe of all and:fingutar his 
 copyhold eſtates will not ineluge copyhold eſtates: Land and 
leaſehold are frequently.contradiftinguiſhed in the weſtern part of 
the kingdom. When the caſe of) Sheffield v. Lord Mulgrave 
came back, conſiderable doubt; was entertained as to the deciſſen 
of the Court of King's Bench; and Lord Roſelyn would not at = 
upon it. Certainly there was ſoicthing very particular in that ; 
"caſe with regard to the renewal of 'the leaſe, directed only in a 
Particular event. The decifion at law; went merely upon — 
that the particular direction as to the renewal might be what was 
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but the limitations being inapplicable, the Court thought, it could 
not be intended, if there was ſufficient to ſatisfy the will without 
that eſtate. This will has nothing more ſpecial in it ſhewing an 
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inheritance or the frechold. There is no contiguity, and no res. 


ſon to imagine, he meant theſe eſtates to be enjoyed together. 
The limitations are perfectly inapplicable. E a ſon of the tenant 
for life ſhould live an inſtant, bis father would take this eſtate 


abſolutely as his adminiſtrator: it never could go with the eftates 


of inheritance;" and the will would be diſappointed. The lat 
limitation in this will is to the right heirs of the teſtator. That 


would be the old intereſt of the teſtator in ſo much of the pro- 


perty as is undifpoſed of; and that would not have gone to the 
1 heir: this property being limited to him and his ececutors. The 
5 argument is fair, that, where he meant a ſtrict ſettlement, he 


meant thoſe capable of being ſo limited: but as to the perſonal 


property an abſolute giſt was intended; and no limitation. . If 


this had been a leaſehold eſtate, and the deviſe general of all 
lands, Vc., the ſame argument would have applied; and accord. 
ing to the laſt caſe; Thompſon v. Lawley (a), which ſeems full as 


7 well conſidered as any of the others, it would have gone into the 


perſonal eſtate. That would do no violence to the i intention. 
The words are ſufficiently ſatisfied. Upon ſuch an eſtate as this 


it is abſurd to, peak of impeachment of waſte, truſts to preſerve 


contingent. remainders, c. The will is ſatisfied by his having 


freehold eſtates i in one County and copyhold i in another copyhold 
ol inheritance, which may be ſuppoſed i intended to paſs. It has al- 
ways. been held a conſiderable, argument, that the copyhold eftate 


Was ſurrendered to the uſe f the will. The, Attorney General „ 
Andrews is not applicable; amounting only, to this; that the 


8 Court. would get rid of the want of ſurrender in the caſe of a 


r child. 


v. Bartlet and all the other caſes 


intention to paſs this, than in the wills in J bompfon v. Lauley and 


Sbeſfteld v. Lord Mulgrave-(b). Here is copyhold eſtate, in its 
nature deviſeable, and which he has ſhewn he meant to deviſe; 


having ſurrendered it to the uſe of his will. This is a copy hold 
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eſtates. but of Aa perſonal pature.. The do * is, that „ 
limitations are wholly inappl 
Sheffield" v. Lord Mulgrave, Dor v. Buckner (a) and many other 
ces turned ;. admitting, that the eſtate might paſs under circum- 
ſtances. Another, bead of caſes has been treated in the ſame 
manner; upon the queſtion, whether under the general words 
«all my eſtate” an eſtate held by the teſtator as a bare truſtee 
paſſed, (3). . 'The late Lord Chancellor looked at the limitations; 
and where the ſubject | was. real eſtate, hampered. with limitations, 
which could not be ſuppoſed applicable to a truſt eſtate, held, 
that it could not be . and N ſeems ally, to be, Lord 
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copyhold eſtate he had in any part of the kingdom could not 
have uſed words more appropriate. The argument, that the li- 

mitations are inapplicable, a circumſtance common in diſpoſitions 
of freehold. and tealehgld. eſtates, is too flight to defeat the ge- 
neral intention, expreſſed}. in the plaineſt words. What reaſon 
could he haye ag to the charitable legacies, but that he knew, they 
could not be charged on his real eſtate? Roſs. v. Bartlet, Thomps 
fon v. Lauley, and the other caſes of chat elaſs, do net apply here. 
It is very different to decide, that a general de 
with a deſeription applicable to eſtates of inheritance, will not 
| include leaſehold. eſtates, and that a deviſe of all and fingular his 
- copybold eſtates will not ineluge copyhold eftates,: Land and. 


| leaſchold are frequently.contradiſtinguiſhed in the weſtern part of 
3 the kingdom. When the caſe of Sheffield v. Lord Mulgrave 
_ came back, conſiderable. doubt was entertained as to the decifion' 
of -the Court of King's Bench ; and Lord Roſrhyn would not a& 
upon it. Certainly there was ſomething very particular i in that 
_ cale with regard: to the renewal of the leaſe, directed only in a 


particular event, The deciſton At: laws went merely upon this; 
_ thatthe particular direction as to the renewal might be what was 
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the limitations; and there is nothing to reſtrain the general 


- words. The words cannot be ſatisfied by the copyhold eſtates in | 


other Counties, if any one copyhold in any County i is left out; „ 
and * are none in n Moreg N that pals "__ pd Sill I, 
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this cafe, I would have taken. a mode of having 3 It decided, that 


. would in effe@ have givep. we the opinion of a Court of Law, 


I have been ſtruggling to frame a caſe: but it is infinitely diffi- 


cult to do that. "Ir" 1 had been aware of that difficulty, I would 


| have deſired the aſſiſtance of ſome of the Judges; and am till 
diſpoſed to take that method; for this is a caſe of conſiderable 


difficulty and conſequence; andi if it involves the conſideration 


of Riſe v v. Bartlet, Thompſon v. Lawley, and the other eaſes upon 
that Tubject, it is peculiarly fit, that it hould be argued with 
that aſſiſtance. My own opinion upon che principles, that ought 


. c * 


to regulate the Court 


regard to thoſe caſes, 1 formed with 


great labour; and came to this eontlufion 3 that Roe v. Bartlet 
afforded a clear, intelligible, kule; by which ye 


applying a doctrine of law, familiar and eaſily underſtood, as to 
legal inſtruments. It is impoſſible to deny, that Lord Hardwicke 


in Chapman v. Hart (a) and Knotsfo1 4 v. Car diner 69 held, that 


Roſe v. Bartlet” was ſacred ;\ that it was not to be touched; and 


be muſt have been informed of Addi. 1. v. Clement, 9 his 


immediate predeceſſor :' but he held that rule clear doctrine, a 


land mark in che law. If any fault is to be found in what he 


ſays, it is a fault on the other ſide; that perhaps according to che 
note he carries his ide 
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Norebington ſaid Hr is o rejoin. * He was a great lawyer ; and 


very firm in delivering his opinion; and if he diſſented from Roſe 


v. Bartlet, I rather think, he would in a firm and manly way have 
denied that caſe to be law, father than have thrown. out ſuch an 
obſervation. With reſpect to Lane v. Lord Stanhope, when the 
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But there is no great miſchief in that: ſo long as the general rule 
is acknowledged, and the difference ariſes only from the views 
of different minds, conſtruing the ſame. citcumſtances. As to 
what. Lord Kenyon ſays (a) in that caſe upon Piſtol v. Ritcard- 


different, if Audis v. Clement had been adverted to, Lam not quite 

ſure of that. In that caſe L ſhould not have followed Addis v. 
_ - Clement. | Some of the diſtinctions in that caſe appear to me, not 
only not ſolid, but incapable of being reconciled to legal doctrine. 


ſtances to take caſes out of a general rule, it is more wholeſome 


o ſtruggle not to let little circumſtances; prevent the application 


eſtate go wirh the real eſtate as far as by the rules of Law and 
: Equity it can- Such an intention is very familiar; i in fact (e): but 


the leaſehold eſtate, as there were in Pelham v. Gregory (4); 


6. fered. In all. theſe caſes. that intention might bave been fruſtrated; 


ſon had! lived a minute: the whole effect would we 85 he father 
| 1 bave taken the PRES leaſehold este 
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Jam alſo of opinion, that, inſtead of ſtruggling by little circum- 


"gl; the general rule. Tbere is hardly one of thoſe caſes, in which 
it is not ſaid, that the general i intention was to make the leaſehold £ 


technical limitations, to prevent it from veſting, and to carry it as 
far as the rules of Law and Equity will admit 3 or, if general 
Words are preferred, you. ſtate, that it ſhall go as long as the rules 
"of Law and Equity will permit it to be enjoyed with, real:eſtate : 
that is, petty; till a Bec ee can be ſolkereg; vi. t jj the. ACS. ad 
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: immediately. after. the teſtator s death; as where the limitation i is 
to the father for life; with, remainder to the ſon in tail; and a 
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en (), ſuppoſing, that Lord Mangſield s opinion would have been 


no conveyancer would have attempted to execute ſuch intention 
in the way, from which in any of thoſe caſes that imputed intention Je 
bas been held a greund for paſſing the leaſehold eſtate. The 
mode of doing it is plain: either by very ſpecial limitations as to 
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|S of Law, which all may underſtand, upon the grqundof:iuneniion, 


mY I which the teſtator has taken no one of the ordinary meuns to ex- 


preſs. This cafe will not turn upon that. Th eirenmſtance, that 

che limitations are inapplicable, is very Erbag for inferting the 
intention, if the words leave it ambiguou e leaſehold 
| - eſtates are meant, or not: but if the teſtator to expreſ#ly ſaid, he 
meant leaſchold'eftate, however Ignoratitly, idly," or ineffetuuty, 
he has deferibed the ſubjeR, it is in vaitto-refott to that circum- 
dance; for you cannot ſtrike out che deferiptibn There are fre- 
quent inſtances both of deeds and Wills, in Which leaſehold eſtates 
are given and ſettled with freehold eſtates; ſoetimes even a leaſe 
; for t ten een with Aan limitations in ſtrict ſerdement, truſtees 
GIG eferv remainders, eroſs temainders, powers of 
CO e and jointuring clo klug it with all the «uſes and powers, 
to which frecholdeſtates are liable; The anſwer probably would 
be, that it was not intended: but the misfortune is, that in the 
caſe of a will it cannot be rectified; and the leaſehold eſtate muſt 
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ſt or nearly as imapplicable to that intereſt as to this; 
r the Statutè (a), if there is no ſpeeial oceupant, that 
oes not become per- 
des it become Hable to that 
applicstion till after the death of the party: nor is it by force ol 
any property ittherent in the eſtate itſelf, but by force of the Sta- 
tute, to à vod the inconveniende of Zeneral occupancy. In the life 
* the party it woulch be cbniſidered freehold eſtate. That cale there. 
fore dbes not beceffatly govefn this ; fd Which tlie ſtate in ove 
ſe was copyhold eſtate in the life of the teſtator, aud in another 
| onal” eſtate even in hie Hfe. It comes nearer” the caſe of a 
man, having freehold eſtates of inheritatice; leaſeholds for lives, and 
leaſcholds e and giving his Teaſeholdy at A. and his free- 
Holds at B. That ſort of caſe is nor very umlike this; for this 
teſtator had freehold eſtates in fee-ſimple, copy holde ol inheri- 8 
. and n ae tht: was e, > en Ws 4 in x another ; 
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2 his debts, if his perſonal eſtate ſhould not be ſufficient. . It would 


ae ne meant all Ain Ss re tin in the mol . Wa. 
ſeuſe, or thoſe, which were his copyhold eſtates, ſtrictly ſpeaking, . 
a contradiſtinguiſhed from this perſonal infereſt in a copyhold 
_ eſtate. This teſtator having taken this ſort of property, with an 
expreſs clauſe, that the-truſtee ſurviving was to diſpoſe, pod | 
_ executors, adminiſtrators, or aſſigns, of the teſtator ſhould require; 
and having taken a grant of the reverſion for two lives with a 
_ fimilar clauſe, being underſtood in his life to be diſtributable as his 
perſonal eſtate after his death, and being in common parlance un- 
derſtood as perſonal eſtate, the teſtator alſo being ſeiſed of copy⸗ . 
| hold eſtates deſcendible, and deviſing all and, ſingular his fronbidld. - 15 1 bs 4 
and eopyhold eſtates, with all the limitations of a ſettlement, * _— 
is very difficult to conceive, he meant ſo to diſpoſe of that pro- 
perty. Firſt, it was renewable ; and there is no fund for renewal. 
Secondly, the firſt infant would take .in tail male; and if he died 
immediately, the property would be diſtributable among his next 
of kin. Such an intention never could with propriety be attri- f 
buted to the teſtator. There are traces. in ſome expreſſions in 
this will, that authoriſe the opinion, that he meant by theſe ge- 1 
netal. words, e all and ſiagular my freebold- and copyhold meſ-⸗ 
1 ſuages, lands,” e. exactly the Gina as in other parts of th, 
-will he meant by his real eſtate. He charges his real eſtate with | 
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n 


5 be ſingular to ſuppoſe, he ſhould. not underſtand this copyhold _ 
1 eſtate, charged by law with the debts, to be chargeable by. law; . 
and that he meant it to be charged by him as his real ce 
His copyhold eſtates muſt, like all the reſt of his real eſtate, be 
taken to be ſpecifically deviſed.” Then the perſonal. eſtate is firſt 
applicable; ; and the copyhold eſtate is only to contribute with 
the other real eſtate. You muſt ſuppoſe, he meant to draw out 
this intereſt in this copyhold eſtate from the obligation the law 
impoſed | upon it, as a ſubje& applicabl&to debts independent of. 
nis will, and to diftimguiſk i it from the reſt of che -perſonal eſtate, 

2 making. it applicable only in che caſe of deficiency of the per- 
| ſonal eſtate ; and eyen in that caſe not generally liable, but only 
60 "contribution. with all the reſt of his freehold and copyhold 
_ ſtates. The ſoond /conftru@ion is, that he meant upon the 
whole to diſtiaguich between his perſonal and real eſtates; con- 
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aan which he meant to deviſe. under theſs BED that it paſſes 
as perſonal eſtate; ; and would have paſſed under a general be- 
_ queſt of the perſonal eſtate, if not entangled, as it is in this will. 
He has uſed two deſeriptions, capable of deſcribing this particu- 


eſtate, which would be a deſcription of it, ſhould apply to it, than 


that under all the circumſtances he meant the. deſeription of .. - 
" jen ne One apply to it; ; as it would. without e cir- 


cumſtances. PEST een P 


10 Fun to this opinion therefore the bill muſt be diſmiſſed ; 
bil, as it involves the conſideration of queſtions of very con- 
ſiderable importance, if this opinion ſhould be thought not the 
right reſult of the authorities, T will rehear the cauſe: but in 
Uat caſe 1 no e dr call uy 5 ggy nn > 


A a9 1 >= <4 He 5 


e baden gs 5 rekexring heiog prof, the vill was di 


a 
* x . \ W : | | 78 * 3 
N Oo * * a q f * 
g * f 1 f W 7 * 5 e,. * 1 as 
4 $5 4 * £ . 4 3 . 8 33 Fe e 5 s 4 4 4 1 þ * 
— * i * RES 
a ; , 4 } *% 
; bY I jel FD | 4 as 5 . 
* * * . l 
— — : 7 y — — — 
ö Tous "6 12 F 
* 3 1 
F Fo e 


E. pare LE] ERS. 


oURTALIS. 1 Company, of . drew a bill of exchange, 
dated the 23d of July 1799, on Cloeſſen Kiechboefer and Com- 
pany of Hamburgh for 750 l., payable three months after date to 
the order of Mendes Pereira, and Caſtellain; ; which was ac- 
cepted ; and indorſed. by N. endes Pereira, and Caftellain, to the 
.order of Pierre Bourſier de Rugſnas, a merehant at e 
au afterwards indorſed by him to Leers and N 
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which the petition was preſented by Leer and Company; inſiſ m. 
ing, that not having yet received any part of the ſaid reſerved di L 
vidends they are entitled to prove the whole amount of the bill 
and charges againſt the eſtate of Mendes Pereira and Coftellain ; 
4 and praying accordingly, that they may be admitted to prove the 
full amount, and © receive dividends pari paſſu with the other 5 | 
; creditors, until hes are 8 nd the amount of the ba and © 515455, 
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* 4ndentures, dated the a of April 1761, Edward cu 
deviſed to 7% Hiles certain eſtates and premiſes; to hold 


to "Foſeph Aer, his exec uters, adminiſtrators, and aſſigns, for the 


term of 99 years, if Mer and his wife and their daughter, or any 
or” heat of them, ſhould ſo long live, at the yearly rent of 5 
"= re ee e his executom, 


| ſhould leaſe or aſſign the premiſes or any part without the 


e of Cluda, his heirs, or aſſigns, 1 in writing firſt had; except 
Tach diſpolal ; as- of ph. Hiles thould make of the premiſes entire 
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contained in the eee lea; and leer 70 the morigagh 
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ies Hikes Aang ble a bil of forecloſure aga 
in February 1771 an agreement took place; by which the ac- 
count of the intereſt was ſettled; and it, was declared, that the 
principal ſhould carry intereſt at 40. 10 U. from Lady Day drt; hy g 
and Hammonds agreed to make a leaſe to James Miles for ſeven 
vears at a rent of 105 l. 109. out of which the original rent te 
Cludd. was to be paid, and the intereſt of the 12"; ata be 
- retained ; and the remainder to be Foun eee 
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March. following : 
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ing. due on bis mortgage, and. 2 25. for or repairs and | improvements ; 
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5 which be refuſed ; and alſo refuſing t to deliver up poſſeſſion, 


threatened to file a bill; which led to articles of agreement, dated 


the 8h: of. February 1790 by which Jenlins And, Breach! in 
conſideration. of, 300 l. agteed to aſſign to James ,Hiles, the leaſe 


f 4763 and the premiſes for the reſidue of the term; and Hi 
1 agreed, that he would on the. execution of ſuch aſſignment, which 


it was agreed ſhould be executed before the 3d: of May next, 


pay the ſaid 300l. At the ſame time the aſſignment of July 


3767 of the equity gf xedemption: by Foſeph Hiles: to Hammonds, 
. the articles of 1 790, fo executed by Fenkins and Breach, 
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He farther ſtated, that he was willing to carry into execution the 1802. 
articles of agreement on having à good title made; but the e 
1 are not capable of making a valid diſpoſition of the "Wi. 
_—— of redemption without the licence of Gludd; and, fug= 
geſting the bankruptcy of Samuel Breach, - ſubmitted, that the 
| pint ought to have delivered an abſtract of their title, or at 
leaſt of ſo much as commences with, and is derivative under, be ; 
Commiſſion of Bankruptey againſt Breach ; that his intereſt is in 
his aſſignees; and the plaintiffs. have not explained, how ley. . 
N ue under the aſſignees: nor do they take notice of i it by. 3 
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Upon that anſwer coming in the bill was amended; ſtating WE 
the bankruptey of Breach ; and that having obtained his certii- 
. cate he purchaſed from his aſſignees one moiety of the premiſes, 
ſuzect to the mortgage, for 101. 107. ; which by deed of aſſign- 
ment, dated the 8th of July 1784. was agar, to him accordingly 
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- dition. This tranfaction was nothing; more} than à licence to 
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may be ſome differe nee between a licence to alien generally and 

2 licence to enable the leſſee to make a mortgage. A Court of 

Law does not look at the proviſo for redemption : but this Court 
on conſiders it a pledge for payment of the money. "Such al- 

__ &#nce could not in Equity be conſidered a forfeiture of the leaſe; 
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Lo | inſiſted, that the Cum in f eaſe of this Kind ca 
= ns upon the bill. and anſwer decide a queſtion of title without a re- 
| ference to the Maſter. That is perfectly new. The onl 1 autho- 
es for fuck a propoſition are two late caſes, Roſe vo Calland (0) 
A... Ou e ee (5) No authority is to be met with 
1 . 1 previqus to the former of theſe eaſes z and it may reaſonably be 
. 5 A. whether thoſe deciſions are correct. The reaſon for 
eport and proceeding by Exceptions ie, that the 

upon which the Court pr oceeds, may appear upon the 
„ This. is analogous to. the, role at law, that a writ of 
. II be brought mp. den ry judgment. It is 
______ofte ſaid, that. the Maſter's ed is the n 4 final judgment 
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nt nn to the Maſter... 3 The ſame FRO was.taken; in 
Gooper v. Deune (a); and Abel v. Heathcote. (O). In the latter 
there could not have been. a more naked queſtion... Nothing 
could have ſent that to the Maſter but the form of the Court, xe- 
. _quiring the title to be ſtated. Upan this ſuhject it is very im- 
portant, that there ſhould be ſome; known, general, rule. The 

| deciſion in Onerod v. Hardman was given in oppoſition ta a e. 
liberate opinion of Lord Rede/dale and others. A reference is 
mate neceſſary upon facts; where facts may come out before the / 


| Maſter, In this caſe every ſuſpiet on is thrown upon the title . 2 4 | 


1 

* 1! 

* Fl 

BY F * Wy. ' os 2 7 * "of 
7 be Vf n 1 ; 2 9 | 

: ae r "Av 

« | F "2% | 

* I * £ 4 1 27 OL. N By 2 a ; ; * To * 2 * 4 * b 

bh ut * 4 1 2 73 

n 8 

/ 

F 


„ g bs + 22 1 
4 * | 


ann in the firſt ore — only 2g ir 3 not — _— 
rhax/there was an,_aflignment by the aflignees of the bankrupt; To = 
without which, a good title cannot be made. But the inquiry. 2 = 
gught to be. confined to that point; and is nat to be a n . 0 pl 5 
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Urea ce point now mand 3 1 ian. 3 1 18 „ LL 
Mat ter n. $: May be the ſtate of, the. 5 that a reference in | «4 5 7 1 
the Maſter, may, be inſiſted on, no. duch rule appears in any of tb. 
caſes, Mts ny been, referred ta. 1n Marlow v. Smith. the bill — 4 [ 
was not. fo or a ſpecific. performance; ; and the queſtion, as to the 0 15 vo 4 9 
title m _ come. on except upon the Maſter's 8. Report. a | 

LOOT... Ne Henne, Abel Ys Heathegte, and Raalte Ve £449, no queſtion „ 
was: made, whether, the points might nat have been decided 5 | ö „ 
the griginal hearing, x upon the ſtate. of the pleadings. they could = ri 75 1 
have been de: ided. e is no deciſion againſt the t two, oh 1 | 4 
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caſes. But there i is a great difference between the genera] > LL i 


2000s that upon a bill by a vendor the Purchaſer ſhall be com- 0 wy = 

Wehen e inks the tile Rate widbque a referance, apd ſuch 8 bft. 
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ground may not appear in this way; as it ig not neceſſary, that 


the Exception ſhould ſtate the point; Which in Abel v. Heathcote 


was faid to be modern practice; and that the uſual way was to 


", / wk ihe Exception generally that the Maſter has ſtated, that a 


good title cannot be made. There is more 1 I bee in 
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3 in this caſe; and the aſſignment is not abſolute, but by way of 
” mortgage. Theſe covenants are always held to great ſtrictneſs: 
Cruſbe v. Bugby (a). Roe v. Galliers (6). A mortgage is an abſo- 
5 lute aſſignment at Law. There i is the ſame objection to that; for 
the only object of the covenant is, that the leflor ſhall not have a te- 


nant he does not approve of. Upon the objeQion, that the "aflign- 


ment is ſubject to the covenants, conditions, and proviſoes 'of the 


original leaſe, there is nothing ſpecial in the aſſignment. / - Every 


f aſſignment muſt be ſubject to all' the covenants; and theſe words 


cloſure againſt Hammonds ; and a 


| being tacitly included have no operation. But if there was any 


ambiguity, it is removed by the conduct of the leſſor; Who has 
acbepted a tenant and received rent under this affignment for 


thirty-three years. It would be' impoſſible for him 1 now to bring 


an ejeAment.” As to the objection, that the'afſigntnent 1 to Han- 


mondt by Yoſepb Hi hr was fraudulent; it has ſtobd unimpeached 


for thirty- five years; ; and the defendant: himſelf filed # bill of fore- : 


erw ards entered into this agree- 
ment with him; conſidering bin” as mottgagor- Vader theſe 


5 eee they cannot have an inquiry, whether that confider- 


u Was paid upon a deed executed ſo long ate then there 
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Ay degree, which under all the- eircumſtances I think: ayſelf te- 


quired to 7 make, | That diſinclination 18 diminiſhed by the con- 


7 fi deration, that though the decree in form cannot be what] with, | 


Bie 2 1 1 We 


: it "will 3 in ſubſtance add the execution of i it not operate rhef Wile 
than 1 if 1 Goh make the decree 1 will to make. But f I bf 


opinion, x; am 


00 and to o refer Uis\ to the Maſter; 1 to * whether 
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© contract Tel Ki — of real . in e caſes 
the defendant may have a reference upon the title for aſking for. 


1 always, conceived, that was not a rule founded merely in prac- | 


tice, and not in any alſignable principle 3 but that it is really e 


founded i in principle, and a principle ſomewhat of this nature; 
tbat if, inſtead of bringing an action of damages for breach of ; 
| "covenant, the plaintiff comes here for A ſpecific performance, wy 


the defendant has a right, not only to have ſuch a title as the 
© plaintiff offers upon the abſtract unauthenticated, but, in con- 


ſideration of che relief fought here beyond the law, to bave an 


aſſurance about the nature of his title, ſuch as, be cannot haye | 


elſewhere. | Therefore the Court 1 never afts 7 the fac, that 12 5 
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"the abſtract 10 in” the | Kats of the” 1 1 8 be cannot X 
object to it, yet he may i inſiſt + upon 2 reference.” Why? Becauſe | 


. the decree compels the other party to produce all the deeds, 
papers, Oc. \ in his cuſtody or power; f $ 


m which reaſonable and 5 


ſolid obje ections to the title may be Hanicle; which would never 1 


bare fallen under the view of the potenhler, unleſs the Court 
ww the conſcience of the vendor that fort of informa- 
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ther means acquire. | 10 e 

_ quiries' and 'examitations” alſo may be Aitected; by which = 
title may be ſifted in 2 Way, in which it never could upon a g 

; mere abſtract, authenticated as the aan e n Tue ME 


_ Gifting 0 ee ee of the * ket Fi Hire fi 1 un 125 
Oourt as to the matter of title.” 1. have never underſtood, that 


_ the rule has. gone this length; ; that the defendant, againſt whom 


vocal, to which he was not drawn by ſurpriſe, the proptiety of + 


ans, renders, Aae by-any abloquensitevrery, 
_ waive. the benefit of this principle; aud come here, ſaying in 
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_— ee to the deciſion of the Court one neat dry point; upon 
Wich alone his objection Teſts. The rule has not been conſi- 
dered ſo abſolute. But ſuch inſtances, FR they have occurred i in i 
practice, will not ſhake the rule; ater an Exee 
© pany He: general. rule, FOE Fe Ws 
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"Oh the other band R v. Calle and 3 in . Duchy 
out are not caſes of this claſs: : the vendor i in thoſe caſes com- 
ing for a ſpecific performance: the vendee calling for a deciſion ; 
and .objeQing, if that is his title, and he puts himſelf upon it, 
and chooſes to abide by that, . and admits, that nothing, he can do 

.- will heal the deficiencies appearing upon the title. I ſhould there 

4 be diſpoſed to think, that, if the general rule i is, that the 

| vendor is entitled to clear away all difficulties by what he can do 

1 "4 between the hearing and the Report, it would. be difficult to ſay, 

| there could not be a caſe, i in which the plaintiff might not have 
ſtated himſelf ſo concluſively, t that the C urt ſhould helitate in the 

firſt inſtance to decide. If I am to ate a doubt upon the caſe in 

the Duchy Court, it would be 2 doubt, whether it could be col- 

lected from what, was {tated by the Plaintiff, that, if the title was 

imperfect, it was ſtated concluſively, or, whether, if ſtated con- 

_ clufively, 1 it was doubtful,.. Upon that caſe. I Mall only lay, that 

pallages hare 9 0 into the (Report, which it is very difficult to 

this. Court and ſome of the 

diode very. familiarly, "applied ogg; 1-alluds to ſome: 1 

as, to what truſtees for payment of debts and legacies can do, 

1 lated with a degree of doubt, which * 1 elm ome 
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40 The Tit Gal aneriion a * ee pe ry upon 3 nos that ths | 
5 * were miſtaken in ſuppoſing, the purchaſer had any thing to do with the annuity to 
1 the Jan ftic, the legacy.of 400 l. At. If nat was ſas; hip Lordſhip ſaid, he ſhould agree 
1 5 with the Judgmepts | but it was long feryled, 1 that w where 3 a man by deed or will charges 
direction by or 'diders an eftare to be ſold for payment of debts generally, and then makes ſpecikc 


4 2 Ness Aiſpoſtiona, the purchaſer is not bond to ſee to'the application * it is juſt the ſame a8 


of debts if che ſpepilic. bequeſt were ont of thy bill. Tbe caſe -under-confideration - would ſhake 
© nerally, ry .that rule, The truſtees had the legal eſtate under the .deed ; and the truſt was to ſell 
I "Be for payment of Jebts generally. They were therefore enabled to make a gile to the | 
1 . | A ne Hoe Bound ds ſes to the ua of the legacy, the. annuity, Se. #0 
E purchaſer is r 
not bound 9598 a 8a; 7. <olledied: by Mr. . 2 75 3 bp 148, 449, 8 to an 
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- a4 6 Rate ed as net being able to ſtate a better title; 


not us a authority, chat, if he had ſaid he could make a better 
title between the bearing and the Report, the Court would have. 


bound him to what he bad Rated in his bill; and that on account 


of that ſtatement he had given up the Abt to a ſpecific perform 


acce. It is impoſſible to deny, that upon the old authorities a 
ſpeciſic performanee might be obtained, if the title could be made 


| 5 then; regard being had to A : juſtice due 5 


particular caſes. 


Where the vendor is plaintiff, if the rule is founded in a principle 
nee; and requiring all poſſible ſecurity to be given to 


of hM 
the e the Court will at leaſt take care, that, where f th 


contended, that the defendant has waived his right to a reference, 
it ſhall be clear, that there was no ſurpriſe upon him, and that 
chere has been a full and fair repreſentation as to the title on the 
part of the plaintiff; not merely that repreſentation, which a con- 


ſcientious man would make after due diligence, but that, which a 


good before the Report. The Court would execute the contract 0 


conſcieatioully;diligent man\would make. But, where from fraud | 
t of the plaintiff there has been deficient 
information, the Court will take care, that a defendant ſhall never 


. 
- 1802, : 
— 
be 1 


de ſurpiiled by the effe& af a ſubmiſſion made upon want of full 


information. In the ordinary caſe of purchaſe, if any thing is 
diſcovered afterwards, the Court acts upon the conſcience of all 


parties, While At has its finger upon the money; and after any 
ſubmiſſion; 1 provided the * 18 made, before the 2 bs 
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ET this Wa . 185 50 f inter i n on PR 3 of tha plaintiff to 


fink any: eircbmſtance as to the title; and I go upon the applica- „ 
3 tion of a general principle in a caſe, in Which iodividually-out t 
0 rt] ſhould think myſelf hardly bound to apply at. 3 alludiag to os 
the length. of poſſeſſion and other circumſtances. The defendam 
ſtates certain objections. Suppoſe, the anſwer ſays,' thoſe objec- WK 


tiong being moved, be will take the title: am 1 to bind hit by ” WO ; 
- chat! The anſwer intimates the circumſtances of Breach's bauk - gag 


ruptey; and that produces | from the plaintiffs A perfectly different 


repreſentation. of. their, title... Gan it be: ſaid, that defendant i is . 1 0k 1 60 2 
ſign, the, anſwer Rating a, fact, Which 5 : <5 2 
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de title and makes it —_ uo amend the bill, and introduce” »» ! 
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... enforced. 


To fact, mbick ig: a which 3 RY been * the plaintif”, 
e | knowledge and in that repreſentation laying a ground for conſi- 
derable examination? It is admitted, that the defendant is not 
bound upon that point, But why is he bound üpon the others? 
Am to preſume, that thoſe points are right, and that there is no 
bother; and in the caſe of parties, admitting themſelves Wrong in 

| A material inſtance? Upon this, ground I am compelled with great 
reluctance to refer this title. I have an opinion upon the ob- 
. jection as to the licence, and as to the tranſaction with Han- 
monds; conſidering the length of time, and from whom the ob- 

92 jection comes: but referring the title generally I ſhall Gy no 
more upon thoſe queſtions. I am not juſtified, conſidering the 
general rule, in ſaying, there can be no objection to the title of a 
= plaintiff, ſtating in bis original bill, that it is free from nn. 
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| The: decree! de iu dee. a n eference as to: the 
* ; and an inquiry, whether any abſtract was required; and 
whether any and what application was made by the plaintiffs to 
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| 1791, reciting a leaſe, dated 
deen, The te Gth/of June preceding, of collieries-at Hebburn and Far- 
afiiftance of ',.,,,,4v00d in the county of Dur bam, for thirty- one years to Charles 


the Court 


cannot be Wren: and others; and that the name of Wren was uſed in truſt 


- had without 


3 _ _ conſideration for Nathaniel Ellifon and Men in equal ſhares, it was declared, 
1 that Wren, his executors and adminiſtrators would ſtand poſſeſſed | 


a, party SW 
dne of the leaſe 1 in truſt 26 to one NR N for oe 17 his - pri 
| e a vo- i 

Jantary cove- 4 IE 0 105 A e Tie 2:3) 3 215 cm 115 fs 2 . 3 
nant to trans- 3 e PIG 3 250 10 L | 5 iT 8 | = i 5 
fer ſtock, G. gy eee ee 6))7) ß)ß ̃—̃lß̃˙],, ],, 
But if the gt ec is Aueh made, conſtitating —— 3 ol "ag Tel 6d So gue 3 a9 
if the ſtock is aRually transferred, Sf, meg? e conſideration, the equitable . 8. will be 


. +... Settlement of leaſehold eſtates not revoked 'by a . alüge went by the Gee to the ſettlor, 
entitled for life, or by the will of the E no intendon to T0988 "Pl cariog'; and the terms of a 
power of revocation not being complied with. 
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-By aoitigr FTC dated che 18th of dee PE reciting, 18 | 
that\£/ſiſort was intereſted in and entitled to one undivided eighth Wi \ 
| part of contaiwicollieries at-Hebburn and Farrow, held by tro ſe- ,,% 2 
| veralleaſes}for terms of thirty-one years; and that he-was deſir- 
ow of ſeteling bis intereſt, he aſſigned and transferred all his inte- 
reſt in the ſaid colieries/and all the ſtock; Sc, to Wren, his exe- 
| cutotb, adniiniftrators;'and aſſigns, in truſt for Nathaniel Hin W 
and his aſſigns during his life; and after his deceaſe in truſt to 
l mange and carry on the ſame in like manner as Wren ſhould 
carry on his ow ſhare; and upon farther truſt out of the profits Y 
to pay to Margaret Clavering during the remainder of the term, 15 
in caſe he ſhould ſo long live, the yearly ſum of 103 . 25. 8 d.; 
wWbich ſum is thereby mentioned to be ſecured to her by an in- 
| denture, dated the 19th of May laſt; and ſubject thereto in truſt 
to pay thereout'to' Jaue Elliſon, in caſe ſhe ſhould ſurvive Natha- 
niel Elliſon, during the remainder of the term, during the j joint lives _ 
of Jane Elliſon and Anne Furye, the clear yeafly ſum of 180/:; 
and after the deceaſe of Anne Furye then the yearly ſum of gol. 
during che remainder of the term, in caſe Fane Elli ;fon ſhould ſo 
long ve; and ſubject, as aforeſaid, upon truſt to pay thereout = 
each of the children of Nathaniel Elliſon, that ſhould be living at 
his deceaſe; during the remainder of the term, during the joint 
| lives of Jane Elliſon and Anne Furye, and the life of the ſurvivor, 
ce yearly ſum of 30 “, a piece, and after the deceaſe of the ſur- 
vivor the yearly ſum. of 15 J.; and upon farther, truſt, to pay the 
reſidue: of the profits atiſing from the collieries tq: the eldeſt ſon 
of Nathaniel: Elliſon, who ſhould attain the. age of twenty one; 
and upon the death of Margaret Clavering then upon truſt to pay 
to each of the children of Nathaniel Elli hen the farther. yearly ſum 
of rol.; with. ſurvivorlhip,. in caſe any of the children thould die 
before twenty-one,.. or marriage of daughters, provided none ex 
cept: the eldeſt ſhould; be entitled to a greater annuity than 50% 
and upon farther truſt, to pay the reſidue to the eldeſt ſon: pro- 
vided farther, f in gaſe all the children die before twenty-one or — 
marriage of daughters, upon truſt to pay. the whole to, ſuch anly 
child at twenty-one, or marriage, of a daughter : provided farther, 
in caſe the profits to ariſe from the colliery ſhould not he ſufſi- 
cient to pay all che aunuities, the annnitants except Margaret 85 
 Claviringi/ſhould] abate z to be made up, whenever be proſite 
| mould be :ſufhctent;; and 1 187 caſo! Wr ell, his fi 
"a "oo VI. DT”. „% © + 
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ELuison. 


” 1 aud On of the lliertes, upon "GN 
and diſpaſe of the ſame for. the moſt money, that could-reaſonably 


An debts due from the oolliery in reſpect of the Mare uf Elliſin; 
and ſulject thereto to place out the reldue on real. ſecurities and 


1034, 25. 8d. to Margaret Clavering,. then to the annuities of 
hol. or 90l.; then to pay all the children of Elliſon during the 


pay the reſidue of the dividends and intere 


to the eldeſt ſon of 


en to 8 an a won aki te pay to each of the 
children of Nathaniel Elliſin the farther early lum of 24.105, for 
their lives ; and after the deceaſe of Margaret Clavering and Fane 
— Elifon upon truſtsto pay to each of the children of Nathanie] El 


ſhould be ſufficient; then upon truſt to divide the ſame equally 
among all the children, ſhare and ſhare alike; and ſubject, as 
afareſaid, to pay over the reſidue to the eldeſt ſon on his attaining 


ſuch period to pay that ſhare to the eldeſt ſon at twenty-one; and 
jf only one ehild ſhould ſutvive; to pay the whole to ſuch one at 


75 twenty - one, or marriage if a daughter; and in caſe all die before 


_ adminiſtrators, ſhall ſtand poſſeſſed of "the ſaid collieries and the 


| Nathunidl Ellen, his execitors, adminiſtrators, and "aſſigns. It 
was farther declared, that the arinuities ſhould'be-paid balf yearly ; ; 


; 5 Then, followed "ou PRs : ERGY 
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or deeds writing or ritiage, te be by bim ſigned ſealed and 


5 3 in — as ef 
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be got, and to apply the money in the firſt place in paymest of 


Ihen the ſum of 500 l., in cafe che money ariſing. from the ſale 


twenty- one; and it was declared, that the portions of the children 
ſhould be paid to the ſonis ut twenty-one, to the daughters at : 
_ twenty-one or marriage ; and in caſe of the death of any before 


twenty - one, Nc. then the ſaid Chorler Wren, his executors and 


money to ariſe by ſale thereof, ſubje@. 46 aforeſaid, in truſt * 


i fither declared b i bal 
and may be lawful" for che ſaid Nathanicl-Ellifon by any deed = 


| 


apply the intereſt in the firſt place in payment of the annuity of 


life of Margaret Clavcring the yearly ſum of 22d. 10. and to 


As in manner Ne Feng if he Aged. De, ſhould not 
be ants except Margaret 


— 


and that upon any ſuch fale the receipt of Wren, his executors or 
adminiſtrators ſhould be a YON f OW: 10 "the: 8 4 


| wocalliugadplagerhe ſane 9 


fes in © Shane. 


| C F revoke. determine and make void all and 
L every the uſeß truſts limitations aud powers herein before li- 


« be by him executed in, like manner to lit 
«ſez of the ſaid.tollicries my FOO mines. * on ris Me 
e Elin tall duk b. 2722 ðĩx?“t̃c eta 3 


"as - ” Figs a *d 35.7 * * „ * * 
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© by two witneſſes, reciting the leaſes. of the collieries, and that To. 


the; name of Charles Wren was uſed in truſt for Narbaniel Elliſon 


and bimſelf in equal. ſhares; and that Elliſen had advanced "= 


equal ſhare of the monies ſupplied for carrying on the collieries, 
_ AMOUNUNS: 10.90 37h. 10, it was witneſſed, that in canſideration 


of 4,518 l. 16 , Wien aſſigned to Nathaniel Elliſan one. undivided 
_ moiety or half part of all the ſaid collieries demiſed to bim by the : 
{aid ſeveral leaſes, with a like ſhare of the ſtock ; to have and a 7 3 
nold 1hefaid collieries to Rien, his executors, adminiſtrators, and. 
afgn, fr ante rebdus. of che faid terms, ſubject to the rents, co- 
venants, a and agreements, in the ſaid leaſes; and to have and to 
hold the ſtock unto Elliſon, his executors, adminiſtrators, and af 1 
figns, to and for his and their own proper. uſe for ever; with the 
N covenants tram Wren eren title 277 e en * : 


Ae Ehe; 1 Gall, 4 1 at ted. the 22d gf 7 ye 5 1796; after 8 


7 ſeveral ſpecific and pecuniary legacies, gave all the reſt and reli- TY 
Je 6 ul eſtate ane effects of what nature or kind ſo- "= 
ever not before diſpoſed, of, 10 bis wife and Wi ren and the ſurvi vivor 8 
and the executors and adminiſtrators of ſach ſurvivor ; ; upon truſt 
in the funds or o real ſecurities; 15 


and hee divefted, that all ſums of JOney, 1 which ſhould come to 
che hands of his wife and. Wren or of the. 


andſhare Mika; the Wen 10 5 


* 


$54 o eee 


ide age en e pen of the, reh in ile mes 


* W nn. | 


. Gd + "0 
0 en 


4 mited aud excited of and concerning the ſaid collieries and cost 
4 mines, and by dhe ſame deed. or deeds or by any other deed to 
it any ne or other 


executors, Ec. of either 5 
85 of them. under the. ſaid truſts, ſhould. be equally. divided between 
all bis children, ſons and daughters. born and to be born, ſhare 

pine delten and | be payable von | 
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8 1802. & the principa? for W and furrvorthp upon the death 
15 r of any, before the reſpective ſhares ſhould be payable; and in 
caſe of the death of all under age and 0 he | gave the di- 
vidends and intereſt to his wife for life and upon her death he 
= Save the principal and a ſum of 3,000 ,, charged upon her eftates, 
do his ſiſter Margaret Clavering and: his nephew. Then after 
= ſeome farther diſpoſitions of ſtock in  - favour” of his children he 
gave a legacy of twenty guineas to Wren; ; and e his wife 


| 2A OBE, 


| * % . 5 3 | go: 
: OP and Wren e executors and 80 | 5 . 75 -F ee F244; £5 * „ 3 
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Tbe teluter died in 7706 Fas his REN aa "i children 
 forviving; one of whom, Charles Elliſon; died in 1799, an infant. 
ren alſo died in that year. The bill was filed by the teſtator's 
widow and Margaret Clavering ; praying, that the truſts of the 
| deed of June 1790 1 Be ue! 4 a n new truſtees ; 
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50 of that deed v were not varied or re we "wy the tek A July 
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fubſequent deed, not reciting; brotaking any notice of, the prior 

ſettlement, could not fevoke We that it was not the object of the 

utter deed to revoke the former; and, that it was not atteſted by 
| | two witneſſes; 26 in order to effect a a {Fever lon it e to be. 


3 5 321 D 22 28 . 338 n IVE; # * 4 
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5 vg 7. Niebarli 7% the” elle fr for," def | 
the ana £0 declined to argue the ae 1 
oe: 44. 4 LIAT2S" o a0 #2.) 405 RL. 19 #3096 $501: oY 5 Ip AT?! D ! i; 
« AI . TORS 199 1 Mr. . A ep the tier de genden the Jounger Z 
be- Thong the expreſſion. in the "clauſe of revocation. i is 
« deed or writing,” a will with two Witneſſes would do; accord- 
jog to the caſe (a) from Ireland cited 1 in' Lord Darlington v. Pul- 
eney (5). No intention however can be found in the will to te. 
voke this ſettlement : but the ſubſequent deed is an implied revo- 
cation. What uſe could chere be in that deed but to gire Elliſon 


dhe abſolute eſtate; 5 which i is quite inconſiſtent wird truſts of 
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mates in-Chancery © 


the pathos deed; which are very. ſpecial, and give a large diſcre- 


73 tion? An inſtrument may be revoked by another, though not 
_ taking notice of the former, but only making a diſpoſition incoh- 
ſiſtent. with, it. Lord. F. aucvaberge v. Filzgerald (a): Arnald v. 
3 Arnald (8);, ; and though. the latter of theſe caſes was upon a 


Wh will, there i is no difference upon a voluntary ſettlement. There 

as no. inſtance, . in which a voluntary deed, defective, and not 
1 effeQual, at law, has been aided i in this Court; and though this is 
io, Jome "reſpedts i in "Favour of a wife and children, one of the 
parties claiming under it” is a volunteer; and it is oppoſed — 


nine out of ten children. This deed, like that in Colman v. Sar- 
cel (00. cannot be proceeded upon at law. But, if the truſt was 


: originally. well created, yet if the ſubject gets back, and i is > veſted : 


in the author if the null, the Wu act „„ 


E . e FI BF. MY The. | 2 * 17 
: | 4 44S 


p- Romilh in F it 10 ſlated 20 4 1 1 
Whether a ſettlement for : a wife and children can be inforced 


1 againſt the repreſentative « of the father or the huſband? Colman v. 


Sarrel has not the molt remote application: : the parties elaiming 


under the deed. being mere frangers, except by a conneQion ille- 
: gal and immoral. It i is not neceffary to conſider the eaſe of a 


mere volunteer. "Mrs. Clavering was' 4 creditor by an- annuity 


; ſecured by a prior deed. Suppoſing, Lagen had an intention to 
revoke this ſettlement, he had preſcribed te 'himfelf certain forms, 


the atteſtation of two witneſſes, There is io idftance'of an im- 

4 plied revocation of truſts, which are only to be revoked expreſaly 
by a particular, certain, form. But there is not the leaſt pretence 
upon theſe inftruments, either the deed or the will, of any ſuch 
"Intention. The will was executed only four days after the ſettle- 
ment; Which is not noticed in either inſtrument. It is no more tan 


conſenting, that the truſtee, baving the legal intereft, ſhall aſſign to 
another perſon 57 and taking it himſelf. Notwithſtanding the 


length the Court have gone upon wills (a), this would not bea 


revocation even of a will; merely taking the legal intereſt having 


2 Hiſpoſed of the equitable. The intention, that cheſe truſts ſhould 


not prevail, 2 12 5 been e declared. a far us W ren 
4000 3 Bro. P. 0; $43.” A gen jan . hk ks 

(lee) Ate, vol. 1. 50, 3 r 

e] See Harmond v. . ante, 199. and the references 201, 1, now ls). 
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eis and children, but for pure volunteers, thoſe e t 

bare fileg a hill in, equity on 1555 5870 wages iber intereſts in 0 
. chat ioſtrument 3 making the truſt egs and, * author « A the dee | 
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„ ane of be Court 19, conſtitute yon geht. e , troft, an d the he in. 
BY ſtrument is voluptary, you ſhall. not have. that. Al ſtance for the - 

5 purpoſe of:gonſtituting. x ou ceftug que trot; 48 Upon a 11 


1 transfer ſtock, £c., if it reſts.i 19. coyenant,, 1 1 1 purely 115 


tary, this Court will not 3 that voluntary * but if 
due par ee completely tragefer gd ſtock, 585 75 It is vo- 
water, yet ahe Lese conveyance, being eflc A age, the 
© equitabliinttagltipwill-by igforced e Seo r .; Thar difliQion | 
|. was clerl haken ig Colmar, v, Sorrel, in wy ndent of che , om, 
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ee! date de ejecion that the "del wi aun 
tary; und the Foy geeller 50k with mes ſo ar as to con- 


MU! Dal * 


_ __ tier! it a good objeQion to executi og. what remained in In covenant. 
But if the actual transfer is is .made,. that conſtitures't the relation 
RE between; truſtee and: ceftuy. que Kull, 5 though volu f QUary,. and G with. 
daut good or meritprigug conſideration; , Ar and ir 1 is clear in that cale, 
that: if che ſtock had been 2 zQually, transferred, unkels the ti tra nfac- 


tion was affected by, the turpitude of the conſideration,” the Coutt 


| # £5, HR 040 TFT 6 
ol have ſo expoined; it in the truſtee and the FE thor of of the i 
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* this caſe therefore the perſon: Sg un 9 8 


1 maintain a ſuit, notwithſtanding. any objection made to 


zit, as heing voluntary; ir, that could apply to the caſe. of a wife 
and children : conſid | ing alſo, that Mrs. Clavering » was au au- 


nuitant;; and not a mere volunteer. = Bur i it was put for the de- 
fendants thus; that. though, the inſtrument would have been exc- 
cuted originally, if the ſubject got back by accident into the 
© author of the truſt, and was veſted in him, then the objection 
will lie } in the ſame manner, as if the inſtrument was voluntary. 
I doubt that for many reaſons; 5 the truſt being onee ell created; 


and Whether it would apply « at all, RTE the truſt was originally | | 


4 


Me requiſition of two witneſſes, I do not know, that it would deſtroy 


wy 21 
1 1 oſt „ N "Ra 1892-5 1 
5 i | 
Supp6le;! Mrti had died and had made Ellhſar chin axe fit veces 7 3 = 
M «66d De Enttdordinaryt6-bold, that, though an jexecutivn ohn, frogs, 
be detreec agzinſt bim a executor, yet, happening to her alſoo 
; author of-the' triſt, :thereforecan end: was to to: bes pu to che intereſt \ 
of ile wohuy' e kenn Buüt it does not reſti tñere ; for Has . + 
I cloaths the legal eſtate” remaining: in Mren withi the equigablaſin-.. 1 
tereſts declared by the firſt deed; rmakingthinp therefore à truſſee 
| for Elliſon himſelf firſt, and after his; deatth far-ſeveraliother- ptfo. 
ſons; and he has ſaid, he puts that reſtraint upon his own power; 
not okily; thatzhb ſhall not have 2power of ;3evocation, whon- = 
ever he changes bis intention, but, ni "ant 
powetz nor be ſuppoſed to have: chat change off intention. unleſß 
mabifeſted by an inſtrument executed with certain giyen c 
_—_ My: opinion is, that, ifvthere is ngthiang more in: this, 
tranſactioh ch taking out of Mrea W .cloathed with a 
truſt for others, with preſent intereſts, th hung ply future in enjoy 
ment, and that was done by an e, with no witneſs, or 
 ohlycone; witneſs it is hardly: poſſible. 10; contand, that ſughjan = | 
iat hd be a. revocation. according; to the intention of f 
the party; the evidence of whoſe; intention is made ſubject i ern 1 
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Acton kunt ure not oomplirc with. -The: only diffoultys i % = 
dat ide declaration. of « the-traſts) im the-firſb-anfiriument-coutk.no f 
be executed the ſecond ĩuſtrument being allowed to have eſfact. FD | 
Ik is aid, a power was placed in Men, his executors and adn -- 4 
: niſtrators, not his affigus, if in ſound diſcretion thought .. 8 
10 ſellh and te give à larger intereſb to the younger! children than 
they otherwiſe would take. If Wren' had not after the reaſſign- 10 "mo = 
ment that diſcretion till veſted in him I think, it would not be fe woe wo 
| 


will not fail- 
in the executors of £1jſon, and it could not be exerciſed by the of theres, = 
Court; though in general caſes truſts will not fail by the failure = 
of the truſtee (a). But though the effect would be to deſtroy. 


mme power of Wren, which I ſtrongly doubt, attending to the 


the other intereſts. I think therefore, upon the whole this truſt 


does remain notwithſtanding this reaſſigament of the legal eſtate 
0 9 1 do not think, bene e with the intention ex- 


— (a) Wh v. . . vol. + 708. vl. 5. 405. depending » upon nappa before 
the LY 090g n | 1 
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I - & p. | Ted: in che firſt inftrament;-znd. the neceſſity, im | 
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e ing one witneſs ſufficient, the ſecoud deed does nt ſufficienty Y 
. manifeſt an intention to reboke all the benefits given by the firſt 
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the: whole 3 . ef muſt be granted; though 
1 agree, that, if it reſted in e e the perſonal repreſentative 
might have put them to their legal remedies, he cannot, where the 
character of truſt attached upon the eſtate, while in Mun; which 
character of truſt therefote ſhould adhere to the eſtate in Elliſn, 


. unleſs a contrary intention was” declared; a1 the circumſtance 


ab 


7, when the power reſerved required two wit- 
es, is alſo a circumſtance of evidence, that he had not the in- 
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| The defendant” by his anſwer ſet up a modus of 201. a year, 5 5 8 3 
_ payable balf yearly, for the lands called Streetfields i in lieu and f... 


Keen of all tithes ; and ſuggeſted, that ſuch modus had deen 
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near 400 Wetes. Within the * 
and ſeveral other hamlets. ” Strectficlds in its pete te "of 2 

dran is worth 30 7. in acre; and if in tillage would be i | 
497: 7, The pee value i of, the be and aan tithes in the | 
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dich modus or or rate⸗tithe was alſo: 
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The other evidence oonſiſted of Extents and Inquiſitions tft 
mortem un Extent in che third year of Richard 2. 1380 of e 


„ of which 192 were ar: 
1 d. an acre per annum ; ak value 5 * 
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and decime gabarum in the whole. hamlet of , Mankftirdy. were 

worth per anni" 60 alſo, that Thefterwaver was parcel" of the 

_ priory; and there was there of rent 95.; : "and that dicimæ Salem We 
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og e of the-agpual value of 20. beyond repairs; and by another 


annum 27 l.; and the other ſmall Rs mortuaries, and Oblations, 
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th at, 3 Aces PP mortem 19 24 4 A. D nas, it x 


found, that the matior,"of - Thefrewaver) with the. 1 


in 1546, che 39ch of Hen. 8. it was found, that Thefremaven and 
Ce with the appurtenances) andi twenty meſſuag 


3 15 = | wn * 4 500 acres; 200 meadow, and 300 paſture; and the ſaid manor 
| and all the ſaid lands were of the annual value of bol. l 
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e ragknels is ſo plaig, the, 
Court will not fend? it to a jury: therwiſe, it, muſt. he carried $0, 


this extent; that the Court can in no caſe decide without an ie, 
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Moore v, Beckford (Ar. Elin v. Figot leb Fm Aeg f Par 
ment and many other things, of which.the Court can taks, notice. 
judicially, they gan Judge of he x | Wn: bereit, moſt. 
(The, Yatute, of, 

ners fix the ayerage price of tho/guanes,of 5 
at 67, 84. That vas in the fourteenth century, But carrping it 
back 300 years farther, it will be found, thay he, quartes Of heat, 
ieh guld anake this; modgs-much more than, 

the; value of the lande Whether theſe tithes yore ermerfy pay 


| able upon arable land, or not, depends| ungg che meaning of the. 


word; gabar 


uf), occyrninglin this Exts0b= whether it includes. 
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val Serbe Mr, Martin Im: the delendanten Tiere mult. 
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2 withſtanding kat, 2 its Is ear, chat the Court cantöt Wars the Gee 
leaſt doubt, an'iflue will not be directed. 'But by refuſing an ius on, 
Wn caſe 48 this numerous deciſions will be overturned.” The "2 0 
_ cofifideration' of the rankteſs of a "modus is very different, when 
it is applied to A parochial modus for any patticular article, eben 
2 throughout a pariſh, and, when it is payable for afiy particular . 
Aſtfick. It is very eaſy to ſee the price. of any particular article 
at the time of memory, the expedition 'of Richard 1. to the Holy g 
Land.” But it is very different as to land; for one acre of land it is =_—_ 
kt of the fame value ab anbtller, "Ach" ſeparated 'only by a _- 
hedge. It is e. tremely difficult to altertain the Value of land at 1 
auy pitticulkr” time; not only of particular land, "but of land 
throughout the Kingdom.” Tüte proceeds villy 1 upon "conjeQure 
= to the value of cori at particular. im . There may be a va- 
mlety of circütſtances, that may have depreciated the value of : 
| laid. The" evilllence,” that has been read, becauſe no objeQion 
bo was taker), goed not ſhew, that Streeftar” is within the hamlet of 
Offer ver / of which" there is no evidence. The bill ſtates Street 
1 A diinne Kawilet :/ but n evidence of that being Road, 
_ the plastic now edifleavours to have it eonhdered 3 as pat e 
3 Scher; in which lie e But taking it. 0, ard” adigitti ing 40 _ 
tae beth” tüte times the value in ute tine of Hetry 6. or 1 
755 Evward 4 ar ib not on iclifive.” The deptetittion' in Hoſe times 
& evil commotich does-uot determine the value at Another time. 4; 
A this tine "Hers has "nor been an ene Th" *the Wutitry for's 
1 _celittiry ald a Half. The Agummentt from the preſent. rent, to get 
it te valle ok the thetic, 1g ver) fallacions.' It is never aſſeſſed at —_ 
=. ae er cue land! is x Very complicated queſtion = 
of tk WP he duet Upon 4 fle Article,” The preſent ä 
1 Kaige b be to (nil ks fort of modus to arfifſue* ; which 
C 
LA das Wati COuſfdered W fort Ef icrsfiof. 
Tat e Wa cede fa appears frotti che eertiffcate in Pyke v. 
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fe u Bed . Funker (©. Elin v. Durmtr (a), In Hard. 
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3 Caſs * Chancery; : 
1802, wan in cis Wop In a late caſe in the Court of n Vers 
V2 Gesees mor v. Lorraine, evidence of the value of the Rectory very antient - 
vas not conlidered ſufficient, to prevent it from going to a Jury. 
The argument for the plaintiff proves too. much; 3 applying to all 
 _ ,, the caſes, in Which iſſues have been direQed upon a modus of "if 
Aan are. The Inquiſitions foft mortem, it is well known, are very in- 
accurate. Favour is ſhewn to the family; ; and the eſtate is taken at, 
a nominal value. But this is not evidence applying to the 251 | 

in queſtion; and it is not competent to prove the value of other 
land, though contiguous. How can the defendant meet the evi- 
1 dence ? ?. How can he croſs-examine ?. The. defendant has a right 
do aſſome, that at the time of the compoſition i it was for the moſt 
A valuable tithe, corn and grain. He may go farther: he may 
atlune. that the compolition might from the piety, ol the perſon 
be bigber, and intend Uto be beneficial, with A New to the 
future increaſe as well as the Prefer ö value of. the tithes. (a). In 
20 Chapman v. Smith (5) the. argument now uſed. would have p- 
pflied; and would have been ſufficient. to prove. it 1590“. a year. 
all the arguments applicable to this caſe were uſed in Graſcomb 
.  Fefferies, cited by Lord Hardwicke eh. N. ot hit ag is produced 
iin this caſe, but that the tithes are 50 a year ; and therefore, i it 3 
is contended, this, modus is too large, In Elin v, . there! i. 


2 circumſtance diſtiaguichipg it entirely.; and. that caſe certainly. 
5 was not followed. by. the (908 1 e ig Termor v, Lore 
| eine. _ The modus s appeared to to ha ve been 304% dM Afterwards 

an, agreement took Place to. give 2.98 Tgy man 1575 of land, of 
= 64 au: and therefore the. mod jus ſhould. be $66.47 . 

| Pope Nichular's, taxation ſhewed, the whole. yalue,of the Li 
- was not more. than, ——> — But the acknowleg Aged 
ef that taxation was what the. Court.: of Exch 
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= FC eher ment upon. | 
dall y, Welly (4), was, much, fironger;. for the modus, of a 
=: willing per acre. for all tithes was only, .w 7 en the land Was vie 
| for meadow and paſturg 3 which. is; generally the leaſt-pro ” 
to the rector. The deciſion undoubtedly, proceeded pringipa ally 

pon the circumſtance, that. the: Jury Bad ag found. the. fact, as 
they ought: but Rill.ir proves, that,-an-ifſue Was, directed upon a 
dean higher modus\ An v. Eper iel applies is the repre 
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SIE Fo ca in Ehainetry, 
1 rue e of this caſe. If they had ewa, what the 
| value. of the land and the living formerly was, yet, being only 
: matter of inferetice, as is ſald in that caſe, it ought to be ſent to a 
jury. The moduſes in that caſe were higher or equal to this. | 
Few were leſs than I: many higher. In Biſhop v. Cbi- 
chefter (of the modus of 27. 64. for every acre of corn and 

grain was "enormous. It does not appear, that any iſſue was 
directed but it was objeted to as being rank; and the expreſ-. 
flon” is, that 10 th © Lord: Chancellor inclined to think. Accord- 

| ing | to the'caleulation ne vw made tlie value muſt have been 5000 l. 

4 year. © T believe, an account” of uthes was decreed as to that: 
but the 1 rd Chancellor did not form a deciſive opinion upon = 
Edge v. lande, (5) is certainly 4 very ſtrong caſe; but bas | 
been often'cited. In” Athyni'v. Lord Willoughby de Broke (c) the 
Gt urt was diſpoſed" to "decide againſt che rector, if he had not 
isi 4 upon an iffue. Thie Chief Baron there made the diſtinc- 
tion as to'a'farm modus and one for a particular ſpecies of eee 

onger diſtinction between a. e W 
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* be receipts Fo . rars-rithe, that cas! is often | 
uſed; ; "though 1 it is not clear, what it means : 7 but it is never ap- 
plied to a \ temporary, varying, comp 5 ition ; and is always under- 


ſood to be Tome zufient payment; the origin of which is not 
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| known. It 1s. in ſome. Teceipts called a' rate-tithe ; in others 
modus ; 1 and i It cannot be inferred, that it is not a modus, becauſe 
| the elergyman thooſes to call it a rate-tithe. ' Lord Hardwick: 
2 fay s (4), the Rector does not often chooſe to give the receipt gud. 
modus; that he may not injure his ſucceflor; and the oecupier 
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5 muſt take fuch receipt as the parſon | thinks fit to give him; but 
Lord Hardwicke © "ao" ges, that autiently theſe payments were 
| not called by the term, 4 modus Ricbard. v. Evans (e). It 
8 not neceſſary even in plending o call it a modus: the BY. 
"queſtion. being, whether” "there has been an immemorial and un- 


varied” payment; 0 that the Court may preſume a cuſtom; which 
N was the old word; 1 modus“ . a { modern. ery 44 
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ven 0 ſon ble. doubt upon the exiſtence of th 
modus. If your Lordſhip bas: bo doubt upon the gaſe, as it ſtand nd 
that this payment canngt haye had its origin ſo far back 28 f0 
meet the legal idea of an immemorial payment, nat, #8.contended, 
(hz Y will not be 
diſpoſed, according to Lord Wu e a), 0 ſend it 
to the prejudices, 9M the. judgments; of x Jury. Your, Lordſhip 
may form «judgment ag well. 38 a) a kneſyis a queſtion 
of fact, T-adinit, There may he ei . 
doubt, even Where the payment; is lter.  Fbele Aa 5 
8 ir oon cirewnſdangees In Ghapman,/s- Sith, 
ſtance, a great part of the argument goes upon the. circ 
that the property was ſituated in Roniney: Mavſb, a great! an 
perrious diſtrict. Elin v. Pigot eſtabliſhes, that, if the Court is 
iafice by. the evidepes, that there is. no ground for doubr as to 
_ the immemorial payment, the Court will not ſend, it ta a Jury. 


1 admit, in later times the Court bas been more diſpoſed | to f 


hat. Ins ſowe of the caſes however a very conſiderable prejudice 
appears in great wen an the ſubject of tithes. In T wells v. Welby 


„ 


1 


the ground does not appear; vor, whether the Cor was well 
informed at firſt; auc the indorſement of the Judge was made 
upon the conception, that this was a queſtion of law, Upan . 
| ſubſequent trial the Verdict was for. the defendants, the ReQors 
In Bifbep v. Chicheſter an iſſue Was not. directed; and 


s 


in Edge v *. 


94 


but the rent; by which the tiche was to be meaſured; , Ay v. 
Poier is one of the: ſtrongeſt cases. The whole queſtion really 
turns upon the effeck of this evidence on the. Court. ag to the poſ- 
Gbilisy of this, having been ah immemiorial payment.” By the 
evidence this hamlet of Streeifielge. appears to be in Ceffer/over ; 
but at all events is contiguous to it. No preciſe rule has been Jaid 
"down, | in what « caſes | an 0 WY to > be nah by I: \. © +008 
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9 1 erte e 5 ne a 3 _ 1802. 4 
e Tikes of agiſtment and milk are the tithes the land f 
= yields M preſent. - The account is of courſe; unleſs ſomething is 2 - 
__ ſt up by the defendant to We, the demand has been other wiſe 
eee orthat he is ready to ſatisfy it in the only way, in which © ” 55 1 2 
4 tors entitled no have it fatisficd.” The defence is a payment Im 5 i vis 4 
die time memorial; in a Miet ſenſe. - There is to doubt; there 
according t6 the conſtitution of this Court i it may take to itſelf the 55 4 = 
Aigen of every fa@ pur in ifſus upon the Record; and, witb — 94 1 
great defereace to Lord Chief Juſtice Milli, I have not much os „ 
doubt, chat this queſtion'was known in Courts of Equity ea; 0 - 1 mg 
f fore gerjeant Belſicia s time (a). It is pretty clear, that Courts of * gs „ 
Equſty in ancient/ times were more in the habit of taking to them- "0 "0 
ſelves the deciſion of queſtions: of fact than they have thought 1 
wile and diſcreet i in later times. As to the immemorial payment, 
ik any reaſonable doubt has been raiſed upon it in the evidence, 3 
it has been of late thought wiſe and diſcreet to ſend the queſtion = 
of fact to a Jury. All the Judges have demor ſrratsd their opinion . 1 
_ infavour ok that practice, where any reaſonable doubt is raiſed d 
| opom the fat; and L eagnot ſuppoſe, there is any prejudiee ina 
_ mibunal” appointed according to the conſtitutlon of the country 1 
G5 che ae, Ta the diſcuſſiom of this; as a queſtion of fact, i v2 9 _—_ 
i too daggerou to/examnine-the effect of evidence; the inferences 
um which have been ſo long ſtated to be queſtionable; with the = 
«« —_ 46 Pe ehe might have done RE hy "Mi 
Jens 20 94 5 . : Lid. 18 8 LOO BEES Y =o | fs * 1 75 + 4 1 et] wo © 1 0 54 1 | vl # | 
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Upon . fadt,. whether Fines 3 this immes = 
| the tnagnitude of the payment is but evidence of + OS j l 
che improbabiling, chat it was immemorially paid; upon the ink E 
ference; chat the lad: holdet v ould not ſo long ago have come 1 
inte ſueh ant agreement, to pay a compoſitions, ſo ſo vaſtiy above the WM 
value. There is great weight in that. On the other band a great . — 
deal;of obſervation has been fairly applied to that. We „ + ww 
this edu hat ſſi obſervations: up6n- this property; which upon 5 1 | ; w 
_ examination will, x believe; be found to be leſs paid for tan pfor-. 
pere olan other ſpenibs. Bur im this caſe for mat years bak, 3 - 
 _ e id? all — man not haf he * Wo 2 
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only evi- 
dence ; not 


an objeQtion 


i point of 
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as to rank · 


VP neſs between 


2 modus for 
tithe of par- 


tteular things 


and a farm 
modus. 


' -" any place parties would agree. But what is the value 
in a particular pariſh, and wat therefore it is proper to give per 


acre; is a very complicated queſti 
in poſſeſſion of land of very different values; and might commute 


raſh to conclude againſt a modus, admitted to be too ge 


. Cel in | Chantery, F 
the tithe and the payment in lieu of it. The rankneſs being but 
27. 6 d. was not an illegal payment for a lamb. As to the kithe 


: pay ſo much an acre, and a ſortiori for a particular farm; for it 
is perfectly eaſy in almoſt any period of out hiſtory to aſcertain, 


8 F the vin 201; per annum was piid- for all tithe ; ; when the 
value of the agiſtment alone was 50 l. ſo that the queſtion. cannot 
always be determined by the ſingle: fact of the relative value of 


evidence as to the immemoriality of the payment forms ung ob- 
jection in point of Law to the modus. Ik yon can infer, chat it 
has exiſted, the inequality of the payment forms no objection to 
it. Therefore in the caſe in Blaclſſone the ſadges certified,. that 


of particular things, it is obſerved in all theſe. caſes (o), that the in- 
ference from the magnitude of the payment is much. ſtronger 
againſt the fact, that it is immemotial, than in an agreement to 


what a lamb was worth; and therefore to conjecture, upon what 
land 


n. The bwuer might have. been 


upon the whole; though, if not an average commutafion, it would 
be a very improvident commutation: for a diſtinct part. The 
- ownerſhip might have been ſevered; and: then it would be very 
reat. for any 
particular part; when the very foundation is, that he thereby got 
the liberty of compenſatiog for the tithes in the other lands. So 
upon a farm modus: I cannot weigh the propriety of it. but 1 
cannot forget, that great Judges have ſaid in Equity, and put it to 
Juries, chat there may be a cohveniente in having a farm modus; 
- which may induce an individual to give more in that way than 
he would as a aha for particular titheable produce, ot, per acre 
of arable land, and not including hay, H; and they have ſtated, 
tha er 2 induce how to Fes WO more thay tes 50 
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17 10 acre upon; oe a of 3 was not in 5 3 
bil a monſtrous payment; and, that. the payments ſent to be 
* at Law: were” not N * the Judges have 


-.< 
WET, 


% * 
q 


— n Chancery. | 5 
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| vader: which 1 in many caſes even more than 15, an acre has been H 10. 


claimed, have. been confirmed. What, i is this more than Ls. an 
. acks for all tiches'of this farm, in whatever form, cultivated, or be- 
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% 
f1.4 4 
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to 
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_ _ eupiedz not for apiſtment, milk, lamb, or; 2977 aber aber | 7 ah 


| Aithe. It is ſaid in the argument, this land has formerly, dees 
arable. There is very little evidence upon that. I eapnot; con ; 


clude;. that it was not; and chere is no evidence authoriſing me 


—_ 10 fay;. this modus may not be ſhewn by ſome evidence to be 1 1 yo ; 


"reaſonable a commutation for tithe 


even put: ſo diftributively, 1 
3 and not as a farm modus, as in ſome of thoſe caſes, where Is. an i | 
acre has been given even for tithe of hay alone. The caſes cer- 


a tainly are very ſtropg. But When 1 Hd ies directed in caſes wp 
full as ftrong, and Judges acting Upon! them afterwards, it would _ 


2 be too bold in me to refuſe the defendant! an opportunity of lub 


Fi mitting to a Jury queſtions not more improbable than occurred jt in 
thoſe caſes ; Which in the reſult were ſupported by evidence; and | 


were thought to be fatisfaQorily ſupported by the Courts, who 1 N ; * 
_ ent thoſe queſtions. Upon this ſubje& 1 diſtruſt myſelf, when !! 
obſerye the comparative value of the tithes; and am ſtruck with RO 


: the large value of the ithes, compared wich the” eſtimated value 


of the land at that day. In this caſe it is 18 enough for me, that 1 * ; 


1 
2 


cannot unravel the difficulty, 
great deal more than a £54 of the value of the land. The caſe 
tried by Mr, Juſtice Baller ſeems - very frrong.... 
tried under circumſtarices, ſufficient to make f. Je 
circumſtance was, very ſtrong, as to the value of the whole rectory 


at the time. No Judge felt 1 mgre t 


ſo as to latisky myſelf, it was not a 


1. 5 Was, ſent to be . 


Ir. Juftice Buller the eK. 1 7 Jl 


tent, to which he thought the Law eq Juries to 1 Tang --.- 


fete, 1 remember 4 caſe of preſumption upon the advowſon 
of Chefter 4e Street. The manor was granted to the 2992 
family with an expreſs. exemption of the advowſoh. They had 


Preſented in one or two inſtances ;* and the Jury was directed 


by Lord Mangel to preſume, that the Crown had made a pr 


Which grant was not produceable; and Mr. Juſtice Buller * 


that direction of Lord Mansfield perfectly right. Lord Chief 


Juſtice Eyre was no friend to that doctrine of preſumption ; nd  - 


Vet, hoſtile as he was to ſtrong preſumptions, he ſent that caſe 
back to be tried upon the preſumption, whether 1 5. an acre was | 
A good modus upon land, La worth 16 7. an "Ib and four My 


3 
\ 


O'Con N on 


9. 
* 


it was a queſtion of fact: and they ſent it back to be tried ; and 


Lord Kenyon ſaid, will you "ſend i it to the prejudices of a Jury, 


© their judgment; and aſk” 4.096 WARE * they i ys bo wg Theit con- 


the Court bent! it to an ine. . 


5 4 2 of Warwick ; and A verdict was found for the plaintiff in 


i the agth of November a motion was made for : A new trial, on the 


ſervations of the Judge o on Pope Nicholas's ſurvey, as entitled to 


125 bailiff and another miniſter s account as to Street fields, The new 


fine was lexied, e e Streegfield as PR of Ce ler. 


* 5 „ Wd = 
+ 4% ' F 
. 3 
_—_— ” 8 
7 » ; 
- , F 1 85 * 
CE ; WS £4 48% 
: FR N N * wy a 5 , «. .- 5 
; : . 1 4 3 > 
** > | a « 
g . — : * 
*Y * / + * *% # 


w 
* 
N. 
} BY. 
* 
% 
. — 
8 e wu A GH * "8 
: ** ſe TY. 
# > 4 * „ * * * Y : - * 
Y * > * 
* 


ate 7 n Chant as 


eim 9” IE worth 135. an acre.” Attending to Mr. Bal s cal- 
culation upon the naked cafes; can it be doubted, looking back 
to the time of Richard 1. whether it was a fair commutation, No 
one could heſitate upon it: but ſtill the Court of Exchequer ſaid, 


the concluſion was perfectly right. It might have been fad, as 


not to their judgment? I cannot talk about that. © I ſend it to 


Te, Wat we their oath. A ET TO eg 1 ee 
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= am \ not at Wren Rn OR aber Se os paſſed ; in — SIM 
eaſes, and whatever may be my perſuaſion. as to the truth of 
this caſe, to ſay, this muſt not be tried. In Fermor. v. Lorraine 
I. never had the leaſt doubt, that the modus Was too rank: but 
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To 


"An Ae . way "Brrefied, 3 Was 3 at the . "I the 
l the iſſue, the defendant | in equity, eſtabliſhing the modus. On 


grounds of mi ireQion, of the Judge, and new evidence ſmce 
diſcovered, * The former ground referred principally to the ob- 


little weight; that | in the miniſters accounts in the time of Hen. 8. 


 Streetfields was not mentioned ; that it did not appear to be part 
of Cz efterſover ; and it might = preſumed, that. there was another 


evidence was a deed of partition, in conſequence of which a ; 
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1 2 payment of 21. per annum ; the nature. of. which did not ap- 
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contracts 
from proceeding at law to recover. his depoſit, che uſual upon the 


order was made for diſolving the injunction, unleſs cauſe, upon qr hg : 


the anſwer e nf "4 which the! n circumſtances ap- . 
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/“ „5 eat 
has gone ſo 
18 4 3 Ae et parchaſed'K ow: tle plata 7 Se far, to the 


extent even * Xx 


- contin an eſtate, conſiſting of ſome farms; and the tithes of the of wholly de. I 1 


pariſh of Biſhop's s Lincomb in Devonſhire, for the ſum 11,000 J. 9 1 
the purchaſe to be completed en the 2 5th of December. The Pe. 1} _ 
| deſcription in the particular as to the tithes was this: Allo the the principal A i; 


„ valuable corn and hay tithes of the whole pariſh of Biſhop! 8 Farr ws 


5 all th = 
« Lincomb.* An abſtract was foon afterwards delivered ; and 4 20d he 1 


| tithes of a 6 
rental: containing the general deſcription of the garb (a), others par it „„ 3 A 
5 = of the hay 8 
_ viſe the tithe, of hay and corn : the latter r ee — re- N | 
live to tithe of FF but dining theſe age ang ns 7 _— © 
| %%% RI ns car, =_ 


« Cuſtom. pay. about * e e FTF 


© « Farms out of tillage this year 8 not in / eppuſion 5 Fg 7 : = 


« * Eſtates occalionally i in e but x not in x compoſition 2 20,” | payment, the i 


© 3njunfion 1 heow obtained, ty: the denen In a | 


2 2 — 6 — 


5 -» Dature of 
\ e | | | | that pay- 


"Jo Speer. the 7 0 OY went into e to te the S 


3 and employed a  furveyor to look over it. Upon the 14th — ; 


of December he wrote to the plaintiff, refuſing 1 to 138 8 uy from ne. . 


. and Milling for h his depoſit. oo Se 4+ 0 om 
))) #07 HEY ; Appearing, | 
7 3 the injone- 3 

"The corn £7 aroſe From about 8, 000 acres 3 ay were paid eee, 1 
5 67 annual compoſition.” The tithe of hay was from ſo much of anfwer. 
about 2,000 additional acres, as was meadow (how much did 
not appear): one half of the tithe of hay contained in the allot- 


ment belonging to the Vicar: the other half commuted for by a 


- r N Pied 


| pear: the converſations upon the ſubject not carrying it farther 
than belief, that it was a modus. The anſwer alſo ſtated, that the 
tenants had converted ahead to nee, and e to con- 
1 more. 


00 4 to the meming 5 "i word. » bone. ſee the preceding 8. : ; wo” . 
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3 
- "I | 1. Roni) 1 Mr. Cx og the Plaint if themed d cauſe + apt 
= EY by. ai elvis the W CIOs; STE ns | 


This Ne A: kde! of ene tjeciion: alſo is 
r not having been taken by the Nn from Aug 
till December + Forer u. ord (a). Ia Locendet v, Lane, as to 

By 12 compenſation, the eſtate not being tithe-free, as Tepreſented, Lord 
_ + + Tharlow went much into the application of the principle. of 
4 cit 5 e Caveat emptor ();“ and no doubt Was entertained, that it 
5+: 0 a ſubject of compenſation; and as there was a direct War- 
5 ranty, that it was tithe- free, compenſation. was given a8 to that; 
baut not as to the wood; with reſpect to Which there was enough 
o put the purchaſer upon inquiry, In Poole, v. Sbergaly. allo Lord 
+ 11 Thurlou 8 compenſation, for ſome part; to which no title 
ccculdi de made. In that caſe was cited the Sh of a contract for 
| . Ts = » oy f 2 houſe: wa A wharf 70 ne though no title could be made As the 
| e wu the W was Wen to take dhe houſe· — 
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Wo Mr. | Mangfild and Me: Heald for the ee ene js no 
. inſtance, in which a perſon contracting for all the tithes of a 
e Ken pariſh has been compelled to take half, or to take i it ſubject to a 
ns Cain $a HO. purchaſing. tithe in kind.  Pincke v. Curteis {c) « came at laſt 

| to this queſtion : the eſtate having been ſold as tithe-free, whe- | 
= ther the exemption | extended to after-purchaſed lands, recovered 
Da from the ſeas The ſubje&t of the purchaſe was an eſtate at Gil- 
ae Aug bam, part ſtated in the particular to be tithe-free. It turned 
rote that the land f paid no great rectorial tithes under a title de- 
\ rived by grant from the Crown of the tithes with the land: but 
tte Vicar Was, entitled to the ſmall tithes. Subſequent t. to the 
Brant the land was recovered from the ſea. Upon exceptions to 
the report it came before Lord Loughborough, and for farther di- 
_reQtions ; who was finally of. opinion upon, great conſideration, 
that the purchaſer: ſhould not be held to that purchaſe; certainly 
againſt the deciſions upon eſtates ſold uche · free, which, turned out 
10 be ſubject to tithe. The ſame doQrine has prevajled in ſuble- 
quent caſes; that if the man cannot have ſubſtantially the thing 
3 we ow” contracted, he ſhall not be bouealy: mw ſmall 


| 1) 
(a) 4 Bro. G. 0. 49% . | 0 oll v, . Road, ante, l 5 en. 
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1 compel him to agree with the tenants as to the tithe of corn. In 


| _ upon' the miſcondue reh the defondat: : thernile that con- 
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oy 0 Upod pul Wa there is e le; a waiver. {All 
N that paſſed, was a delivery of the abſtract in Auguf. There 
was n6 negotiation about the title: nor was the defendant called 
upon to lay, whether he would take it. The plaintiff acquieſced, 
_ lt che defendant hould determine, whether he would take it, 
oc net, He went down with a ſurveyor to make inquiries; the 
reſult of Which appears'in'0#ober. The principal of ſeveral ob- 
_ jeQions was the modus for tithe of hay, That neceſſarily. would | 


N Fordyce * v. Ford the parties went on diſputing about the title ; and 

it appeared dear, that the objection was waived. In Lowndes v. 

Lane the yy 2 55 — Aerea not ys to "by 
_— 1+. 11/7 le fo 40 
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A. Wah i. in re) There e hb: wht 4 F an 
„ for tithes, as part of a large contract; when the | 
vendor could make a title to every thing elſe; as in the caſe put 
of a contract for the purchaſe of land tithe· free; which is nothing 
but a contract for the land and the tithe. II n al thoſe caſes the 
party has contracted for ſomething, which it is not Largo to. 
give him: but as that is not the great object of his contract, 

a a ſubje& of compenſation. | The ſame argument applies, = 
1 contains a leſs number of acres than repreſented. But 
| this is a contract for tithes with other property; and the tithe of 
bay! is of very inconſiderable value (5). The defendant certainly 
could not take till the day, on which the purchaſe was to be com- 


- the objeQion, as ſoon as it was known. What applications was 
_ the plaintiff to make? The moment the rental was put into the 
defendant's hand he knew the ſtate of the. objection. All this 
time ah was ines e he ſhould: gripe the contract 
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_ pleted, to ſay, whether he would take it. He was bound to take | 
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; ucular 1 9% farm in band, rendered ben 
that the purchaſer would have the whole tithes of the pariſh of 


ment for the moiety of the tithe of hay, it is not underſtet 
whether it is 4 modus or a payment capable 0 being haken in 
Law. II is impoſlible to deny, that the purchaſer uuder fuck a 
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(„Lend Ohanderien — ſay, what maybe 


the final! detiſion, T am:ofropibiod; attending to: all the cireum- 
ſtances, it is too hazardous to ſay; there d net a fair und reaſon- 
able queſtion, whether this contract may not be ſpecifically exe- 


K It is certainly to be: oliſerved, that under the head of pe- 
eine performance cortrafts. ſubſtantially differnt, from, choſe en- 
tered: int: have been enfoterd. In the coſe. of a contra for a 
houſe and-alwhify the object of the purekaleri being $0: carry on 
his buſineſs at the wharſ;yit v eonſidered, that this Court was 
ſpecifically: performing that man's contract by giving him the 
houſe: without the Wharf. 80. in Shire v. Davis, is the Court 
_ ef Exchequer, the ſuhſect of flit cofitra&;was/a houſe: on the notth 
fade of the River bames, ſuppoſed 10 be lu the-county.iof Eſer; 
but Which turned out to he in Kent; a {anall. part of which county 
bappeas to. be on tbs other fide of the river. The purchaſer Was 
told, be would be; made anshurch-warden of. Greengeich.; and 
though his object was to be a freeholder of Eſſex, he Was dom 
pelled to take it. So in Lord Stanhope” s caſe the object was to 


|... 88. eſtate, date me n vet n n An o 


1 this is als the en vere 6 -p ented to: tk 1 0 Sa * 


** 2, 00 gert as happened to be employed in meadow: how 
much is not at all diſtinaly in proof. There is ſomething like.a 
diſtinct repreſentation as to the arable land; but not amounting to 
a warranty. It appears alſo, that the corn tithe was really the 
principal part of the eſtate; that the farms were 8 for the 
purpoſe of enjoying the corn tithe eſtate. The aſpect of the par- 
ficial by the circumſtance, 


corn and hay; which is alſo ſome repreſentation, that the tithes 
are to be taken in kind; and I take it fo as to the corn tithe ; be- 
ing paid for by annual compoſttion.” As to the nature of the pay- 


particular is put in a ſituation of great hardſhip. The abſtract 


does not cotrect the Fepreſentation ; as the rental in degree 


© N * * aſk ftands "0 ppon the e repreſentation | in the 


particular, 


partioular, the ach, nad the rental it ; would 1 cin the au- 
thorities. That theyiate extremely ſtrong cannot be denied; and 
upon aon for an injun@ion;a precedent/cahnat'be eſtabliſhed; | 
to aſſeck the vaſt claſs of authorities upon a point ah ſuch impor- 
tance, turning: upon all their. partcularities.. In the caſe of an 
 eltate ſold tithe-free it is a prodigiouſiy ſtrong: -meaſure in à bout 

| of Equity to ſay, as a. diſcreet exercile: of its juriſdiction,” that the 5 5 
1 contra Moll be performed; the defendant ſwearing Posch Ho 1 

and proving chat be would have nothing to do with tlie eſtas, if 
N not fithe-free, That; though A very ſtrong propoſition, does not e 
come up de is caſe; for im thoſd cales the Court probably ſpe - 
 qulates, thin titheg and lönd are the fubjeftsrof ſeparate and accu-— 
nate valuation ; and the value ofthe one dbes not affect the other 
= and therefore, though there is a failure as to the tithes, a part only 
of the ſubzect of the contract, the whole is not affected; a0 t 
Vvould be, if the contract was for tithes only. Suppoſe it b 8 
' that this farm was taken for the purpoſe of enjoying the corn 
tithe principally; that the IO was a: very ſmall p04 . 
gtest part of that capable of being taken in kind but a ſmall 
port, not much affecting the (bargain: lable'to an exemption or 
modus: the Court in ſueh a ea might decree upon che doctrine 
_ of compenſstien. But it wilt be very different; if it turns out 
upon examination, that 1 or 2, 000 acres ate bapable of being 
' converted to the purpoſe of producing hay; or, that a part or 
the whole may be converted from {arable io meadow; + All thoſe 
conſiderations are very material upon che queſtian of compeny 
bien; aug it is impolſible to determine now, that this will not 


be within the reach of ſome 0 Hy: A for, een 
1 penſation. 3 5 
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Upon the gt of the $1993 | this may differ 1 from 4 
1 . v. Ford. In that caſe, only ſeven acres were freehold; 
and all the reſt leaſehold: but. the abſtract diſtinctly ſtated what 
Was freehold, and what leaſehold. From the delivery of the ab- 
. ſtract it was perfectly underſtood beyond diſpute, without any 
_ ground for inquiry, that it was leaſehold unqueſtionably and i irre- 
_ Yocably. The purchaſer receives the abſtraQ ; treats upon it with 
full knowledge up to, and long after, the 7755 on which the con- 
— tack was to be performed, not upon. the nature of the property, 
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Draws 


the caſe here. ing the r opt ſentarior eee ee | 
to be, that they believe it to be a'modas, and ſuppoſing the pur- 
chaſer could have been off the bargain nt that moment, Which is 
. N can it be ſald from what paſſed afterwards, that | 

be cannot now; having oontracted under 


c modus? That i like the repreſe tation at to the leaſehold 


property, Ness a a reaſonahle time for inquiry. 8 up- | 
' pole, he had ſaid, he would take it notwithſtanding, if e quan- 
5 ty of land likely to produce hay was ff mall, or, provided it 3 
=” got affect the value of che other ſk of the purchaſe: ſome time 
mesn 10 cojivert t the ee Leda: e e and can by that 
0 force him to an agreement as to his corn Aithe. : The: anſwer 

| fears, they threaten this; that they have done it in ſome in- 


; and mean it in more. The inference will depend a * 
y exiſt; and till that is 

can lie in compen tion. 

loſes the 


upon the extent, to which the fact 
determined, I cannot ſay, Vbether t f 
0 I it goss to the deſtr 
8 hay. tithe, but he 
of the 


corn tithe, he not. on!. 
not get the thing, which. is the 
act. 3 not merely a ſr 
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before me. There is que enough, independent of the con- 
8 duct of the defendant, to lay a fair ground 
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Lajunction muſt therefore be continued. + e e 
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1 +. 5:7 OC. 
THE bill fled on 1 5 ane of. je ths 9 1 1780 * 5 ; 


the defendant, an attorney and ſolicitor, firſt began to em- [op 17 10 


ply the plaintiff as his clerk in Court hi duch Chancery ſuits as Cour: - = 
he was concerned in; and che plaintiff having done buſineſs for fliitrfor | Il 
the defendant for many years without receiving any money on py An re We 
account in Ofober 1796 delivered a bill z. and wrote a 


erter Pr ſum, ſtated as JF t. 
- firing to have it diſcharged.” The bill ameunted to 46 7/1 1 s. 8d.” ofthe plain-. 


the amount 
 tiff's bal for” 7s 
The defendant ſent no anſwer to the letter; and concealed him- feer and ifs" 
: af: but ac accidentally meeting the plaintiff aſſured him, that on Demurrer N 
the firſt day of the preſent Trinity Term he would cant: and dic e 4 


over-raled;.. 
ing the a = POO" ſettle" with the plaintiff.” 


* ; 


The bill e 8 "that the 3 9 no intention . 
bbs the plaintiff 25 demand; but removed from place to ü 
place to avoid him and his other creditors; and that the ſum of 
_ 464. 11 5. 84. is now juſtly due to the plaintiff; and has been 98 1 
ſo for many years antecedent to the delivery of the bill; and in 
anſwer to the pretences, upon which it ſuggeſted, that the plain- Reg A 
«a refuſed to ſatisfy the demand, charged, that the defeidant— 
never paid plaintiff a any money e on account of his bill, and that 
| he has 30 receipt or diſcharge, Sc.; and prayed; that the de- 
de may be decreed to pay to the plaintiff the ſum of © 461. ; 


114. 8 d, the amount * bis aber ein on e "GIN 
| durſements „„ 1 WE e 
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"Ihe has da to 5 edlcf Fe want of equity, $6177 | 
the plaintiff 's remedy, if he is entitled to any relief, being at law; 
and as to the diſcovery anſwered ; admitting, that. he employed 
the plaintiff, and that a bill was deliyered, but to what amount he 
is unable to ſet forth; and Rated,, that in 4790 he ceaſed 10 N 5 
ploy the plaintiff. | He denied the promiſe to pay the bill, ar 
ſettle the account; and, though. he admitted having changed his 


— denied, that he did ſo to avoid payment of his cre- 
Gu e ern 3 * 5 eee 8 : ** | 
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- Caſes 60 chem 


hr. Rege in fupport of the demurrer—The diger is put E: 
in upon the ground, that this bill is merely an attempt to give a 
juriſdiction to this Court in a. caſe admitting full and elteCtual 


vai W relief at law. The relief is merely payment of a ſum of money. 


N . #7 


No equitable circumſtances are alleged. The only pretence is, 
that the plaintiff is an officer of this Court. The privilege = 
n holds; but applies only to ſuits, in reſpect of Which the 
+ Court has; juriſdiQtion 3 as, where thete is a concurrent Jarildic- 
tion: but where, as in this inſtance, this, Court. has not the na- 
tural juriſdiction, the privilege cannot hold. If the clerk in 
_- Court i is to be. conſidered. as an attorney or ſolicitor, the authori- 
ties are againſt. ſuch a bill There is an old caſe, Lord Ranelagb 


po 5 5 6 Ws Tbornebill (q). ia ſupport. of ſuch. a ſuit.; but ſubſequent caſes 


; remarkable, is the caſe referred to in Mitford e) as an authority, 


« 
2585 F 
. 


have eſtabliſhed the practice: Forty v. Owen. 6%, which, it is 


that this Court will not entertain a ſuit, where relief may be had 
at law. The caſe of Fell v. Cbri it Church College,. Oxford, (4 


ended in a compromiſe. The circumſtance, that this plaintiff i Is 
© clerk” in Court, cannot change the juriſdiction from law to 
equity. . "Tf = 2 5 privilege of ſuing at Jaws it myſt be 1 in the 
4 Bie. 5 5 | ; 
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3 Richards 2 — Wy in 1 e of of be} I rbe; ge⸗ 
en dodriae,, thats a. bill. does not lie, where relief may. be. had 
in an addon, i is got dilpnted; but this is not within that principle. 
Ti bill is not filed by an executor, but by the officer himſelf; 


hols duty calls him to attend. the Court; and who! is t to be reſi- 


e 


dent in the Court and the offices belonging to it. Thence the 
privilege ariſes. The defendant is not a ſtranger, having no 
connection with the duties of the Court, as in Parry v. Owen; | 
but is 2 8 "This demand ariſes from” buſineſs s done in this 
Curt in courſe of the Plaintiff 16 duty, as clerk f in "Court, and 
the dna 5, as «ſolicitor. . It would certainly be inconvenient 
to refer uch 4 ' ſubjett eo an any e other Jurisdiction. Can the Maſter 
3 the Court” "of King's 7 Bench determine upon fees ariſing ; in this bs 
Court for buſineſs done here; ; receiving evidence, | as he muſt, of 

the bulineſs f in this Court. Pt; ſuch, a demand e. can here 2 


e em nnen Os. 20358” 9s * 8355 290 
Wy 1 Perm. . ) . 109.3 l, %%. 
VVV | (4) Before Lend fbi. 
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nience, by analogy to thoſe. N a 
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| law, Where an attorney 18 privileged! do, ſue and be ſued. in the in 


Court, in which he practices, upon the principle of his neceſſary 
_ attendance. Though upon a legal demand, chere is a concur- 


_ rent juriſdiction. Upon a bill of cofts in a Court of Law, the 


Y principal being there gives.the juriſdiction ; and, if neceſſary, the 


_ "Maſter or Siber officer will take o his | Ree.) a 171 out of 77 


| this Court... 
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5 plaiatiff had not figned bis bill; and that plea was allowed ; which 


1 admits the joriſdicrion. Moor v. Row ON was the caſe of a bill 5 


1 


: by a barriſter ; 5 to which : a demurrer was allowed, on, the ground, 
hat bis fees were honorary; ; and therefore there was no remedy; 


6 but i it ſeems. to have been conceived, that if there was any re- 


5 medy, it would be by | bill in this Court. Parry v. Owen was the : 
| caſe of an executrix; and the report in Ambler muſt be errone- 
ous. Clearly there could not have been a ſummary application; b 
9 which can. be made only by the client, 1 not the attorney; ; and an 
9 executor is. not within the ſtatute (4. The ground, of the deci- 


ſion does not appear in Athyns,. - In Muford the caſe] is only cited 


5 for the general propoſition. Fell v. Chrift Church College © Was che | 
. caſe, not t merely of fees, as clerk i in Court, but of a bill of coſts as | 


. - 7.2 

| £2 7 | 
Davis, | - "= 
* = 


The „ are in a 85575 10 this bill; 1 there is no aur 1 
- thority againſt i it. The caſe cited from Fat brought the merits 

7 diſtinctly before the Court upon a bill of review. In Norris v. 
Bacon (a) a plea of the ſtatute (3) was put- in, on the ground, that 


1 ſolicitor... 5 The plaintiff put in a ſchedule of the bill of coſts. ; | 
3 Lord 7 burlow was much diſſatisfied ; but did ni not allow, the de- 


murrer. It came frequently before the Court: but there was no 
= deciſion; ; and it ended in the defendant's paying the demand to 
a great degree. That caſe is therefore a clear authority, that 


| Thurlow could not allo the demurrer. The argument 


2 upon it goes a great way in favour of this bill, merely for fees 
due ie the plaintiff, as clerk in Court. Tancred v. Cheater (e) 


was a mixed caſe, between preciſely the ſame parties, but not 


von upon a bill of cofts. A great part of the demand how- 
deer was ä bill of coſts.” The 1 OT the. Tg: 
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7 Ne being the ſtate er the lüb your Londd will have | 
0 decide this caſe. upon general principles. Thole being caſes of 
ſolicitors, this is much ſtronger ; the caſe of a. clerk in Court, 
ſuing merely for RY to which he is e gt, Tour Us Lord 
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f The privilege, I admit, i is in a degree perſonal, and! in general caſes 
tte officer is not to be drawn into another Court: but that is only 
- caſes of concurrent juriſdiction; where a remedy. may | be given 
here according to the ordinary principles; upon 1 which this Court 
gives the remedy : not, where the remedy is completely at law, 
The inconvenience does not apply ; ; As, the plaintiff may f ſue i in 
the Petty Bag. The objeQion « of this demurrer 1 is, that he comes 
on the wrong ſide of the Court. It is not "neceſſary, that the bil 
| ſhould undergo ! taxation. It! is ſaid, a clerk in Court is not entitled 
to fees, exeept under the order of dhe Lord Chancellor. That 
order would be evidence of his right; - and then he may prove 

_ the items. It muſt be admitted, the party was not entitled to the 
. remedy fared in \ Ambler's 1 report of Parry v. Owen: but it is clear, 
if the demurrer Was wrong in chat caſe, the deciſion muſt have 
been upon the general aa: that Tuck a a bill does n not t lie for: B 
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| to girt ah opportunity for farther: inquiry:;: and additional autho- 
rities were cited. I Prax, Alm. 306. a demurrer to ſuch a bill was 
over- ruled. A plea of the Statute of Limitations to ſuch a bill: 

2 Prax. Alm 48g. ge ſolicitors to which an anſwer was 
590 * in, not a demurrer: Gurus Cuncril. 41. Hamilton v.. Hodgſon, 
1 26th April I 746. Lang tif ». v. ——, 16th April 1774. A great 
many inſtances were produced of bills filed by ſolicitors and clerks 
** Court, figned by nd of Sweat character. Colman v. . High- | 
mort, 
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| mores, a Kill "0 IF clerk in Court, eee e a . ſum, 644 
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5 , Powel . v. Edwards, allo . A: -bill by a clerk in Court. Hutton v. 
7 Marnon „ FY bill by clerk i in "Court, filed the 1ft of July 1756. 
5 Mears v. Mears, 12th of May I 761, 3 a bill by a clerk in Court 
9 againſt. a ſolicitor for fees... A bill bled 1 in 2 5 by. K. 1005 : againſt 


A found. . | Robinſon v. Kli, 21 91 5 "The refule is a a clear 
courſe . of pradtice, though. not verified by decrees, It was ſaid, 0 


there were ſeveral other inſtances of bills by clerks in Court againſt 


_ executors, for 
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3 ſaid, hat hy mo © ws bills. ap- 


1 ared to en e actually filed: one was Powel v. Edwards : 
a bill by a clerk in Court; not againſt the debtor himſelf, but his 
an account of his perſonal eſtate and ſatisfaction rental 
out of his 7 involving a variety of other things: a bill, that 
2 might have been filed by any creditor ;- and it ſtated ſeveral diffi- WEL... 
2 Eukies? in . claim: at Mons alleging, that "ny virnelſes 
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*ars was filed: but no appearance was 


ua; ad it does not appear, whether a ſubpeœna iſſued. That 
bill alleges various ſums received from the defendant on account 


of the plaintiff's bill; that che vouchers had been delivered up; 


and no evidence could be produced at law ; but that ypon an ac- | 
count a balance would appear due to the plaintiff. In ſuch a | 


caſe, an account and mutual credit, exclufive of any e circum- 
Nance the JuriſgiQtion w was (clear. F 39 TORO OI 


{ 


11 1 
. 8 


3 v. Seqmour ec comes | REATET this point than any other caſe; 
containing none of thoſe other equitable. circumſtances, excluſive 
of that of privilege. A copy of the bill is produced : but It is 


not known, whether FART, appearance was put in, or ay thing was 


Lone under it. 
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No decree, 
where the 
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demurted. 


March 3 
General de- 


the plaintiff 
to diſcovery, 


but not to 
lle relief. 
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ö and the bill alſo prayed an injun&tion. - Th | Thele ilances Tos 
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18 known praclice, labouring to Protect | imfelf againſt'a a demurvet 
DN by thoſe allegations. Þ 4 he prayer was, . that the n 
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mer | cauſe, why he ſhould not. come t to an actount,- * Ide de. 


murrer to that bill cannot. be found The e ca © h e 
Was a bill for an account : _the defendant int 1 1 d the "pled; 


0 


5 © 


ein, Dole L * oy 
MLT OR INE oh * 188 ie io 


Cow Cana OE OX have been b wh what abel 


ö 5 io the. Regiſter's Book as to the caſe i in Fer non; which being upon 
au feview is 4 deciſion of - ere 
not tüte ſatisfy me; The reafon given is, that che party ſhould 
have demurred, and not have permitted it to go to a; hearing. 
The rule now is; that if you:could have. N to the Bs: the 


eat importauce- Bot it ddes 


Court will not make a nn the nn Wo 3 Be 
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0 1 v. HP hw isa 1 ec — that the 
Clerk in Court had delivered his vouchers to the defendant. | 
| Conſequently he could not poffibly go on at Law; and then the 
obſervation applies, that wanting aaa i" Kamen re- 5 
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; Lewd On e this cite whe plana and the 15 : 
fond are both officers, of this Court. | The defendant has- not 
availed himſelf of the rule, that has lately obtained; that if the 


Plaintiff is not entitled to the relief, he ſhall not So the diſco- 
very (a); but has adopted a courſe, that prevailed in times, not 


very remote, by demurriftgz to the rellef and anfwering to the Aiſ⸗ 


covery. Tbe queſtion is, whether A Clerk in Court, dealiog in 


155 that character with A Soſieitöf, a8 ſuch, can file # Bill fer an ac · 
; count and payment of the balance: or, to put i it more poiutelty 


to the circumſtances, whether the Clerk in Court ſtating this caſe, 


: and that a ſum is due, can maintain the ſuit : the defendant reſiſt- 5 
ing the demand, as not due in the Whole or in part; but not 


Hewiog, | what part has been paid, and hom thi accent bande | 
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"fiſt it, 18 "aid: the demand is purely at Law that if the bill 


i ſupp At of an action; and farther 
the character of the plaintiff, giving him à perſonal right of pid 
bes, he Hügnt not in d matter of this fort to ſue in this Court, as 
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i Bi 


the vaflos caſes, many of which 


decrees, are fo far authority, that the defendants ſubmitted. Theſe 


Tax 


Are very modern officers & the Court, compared with the Clerks 
in Court (a); ; and | in "the nature of the 'bufineſs and the manner. 
of tranſaQting 1 it that it will reſt frequently more'in the knowledge 
of the Soliciter, what he is indebted to the Clerk id Court, than 


uMhich will regulate tlie demand upon the Solicitors This Sa 
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ee "See the pain 2 55 7 be Sin cinen. 5 3. ag 


ak Bil ano be ſuſtained: fo ſeveral reaſons: 18 2 


Pelte, to a proper ſubject of this juriſdidtion, ir ought to have 


been merely för diſcovery, to enable the plaintiff to get evidence 
that if there is any thing in 


"if Court of Equity 5 farther than to have | a diſcovery ; and reg . 
hal that be ought to nd an aten in the Patty 9 ee 
4 Is not at Et wh for it % | a, FROST any N 
* upon the ee in the books of practice as to the 
right of a Clerk in Court to ſue, not any body, but a-Solicitor, by 
Such paſſiges” are to be found certainly. Nor ſhall 1 
into any patricular obſervation upon the forms of pleading i in ſuch! 
caſes, Whith"are alfo to be found there, nor into obſervation upon 
vere cited; 'provitig, that ſuck. | 
bills have been entertained; and aged on, perhaps a little diverſi- 
fed in their circumſtances.” =p bately ſtate the inference arifing 5 
from the fact, that many inftarices are cited of bills by Clerks in 
| Court againſt Solicitors for fees; Which Have been figned by the 5 EY 
melt reſpeQable perſons; and which, though not matured into . 


| proceedings ſatisfy me {and fully to this extent, that 1 ought not 
t allow the dembvrrer) that the practice "has been underſtood 
10 15 that a Clerk i in Coun of ſue a Forming for: an account t of „ 


* vin. in 13 1 believe, i it t wt be found, that the Solicitors N „ 
Solicitors | 


pared with 
Clerks in 
5 Court. 

in the. knowledge of the Clefk 1 in Court, what demand he has; „ 


Y and there may be an account, which is to be ſettled by a produe 
tion of Papers furniſhed 10 the Solicitor by the Clerk in Court; 


| therdfore, as it decrees and deals in matters of account from the 8 
inconvenience at 1295 aſſuming 1 the credit of taking the account 130 
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5 ih e 50 proceedings kad Coon _ the FE upon "ON 
* better than, or at leaſt as well as, a Court of Law, has been, 3 # the 
| babit of conceiving and expreſſing; = firong. inclination 3% entertain 
: _ JuriſdiQion.i in matters of this ſort; 15 and where diſcovery 1 Is Wantz 
. Arn con ed, we know, it will be followed up by taking. an. account ;. Ken 
upon diſco- where there may be a progesding at law, I. am of opinion, this 


ver though | 
LE hace 5 2 plaintiff might bring an action at law z provided he had the evi- 


i he. dence; and we remember, the caſe of Mr. Hill and the Six Clerks 
1 went to law Leh. I was: ſurpriſed to hear, Lord Roſelyn expreſſed 
a doubt, whether any Judge would try a cauſe between officers of - 
this Court (6)... 1f the officer had a legal right, the Judge could 
not refuſe tory 1 It, But. it does not follow, "that, becaule | he has 
a legal right, he may not ſue, here... It depends in ſome. degree 
upon the uſage and the inherent juriſdiction of the Court. to com- i 
peel its officers. to do juſtice to each other, patticulariy i in the mat- 
ter of fees. As this bill is framed, it is as hold an experiment as 
the plaintiff.c cou g make and perhaps the defendant might have 
put upon the Record a defence, that might have made; i it difficult 
to ſuſtain the bill, unleſs upon ſuch iaherent juriſdiction, to be 
exerciſed; not only by petition but by bill. „The plaintiff takes 
upon himſelf to ſtate, what is the reſult of the account, and there · 
fore to remove all difficulty; reducing bimſelf to the ſituation of 
"a perſon. having a. clear. liquidated ſum, incapable of being. en- 
tangled. But upon the true nature of the bill I rather, think, 
what he meant was to ſtate, that there was an account; that he 
| had collected the reſult of 1 it at this ſum;. and 1 rather think, this ? 
mode of ſtating. the bill, alleging, that this ſum i 18 due, and a pro- 
wil to pay it, was meant to take it out of the Statute of Limita- 75 
tions, rather than with reference to what Was conceived to be the 
© Juriſdiion of the Court. The bill is capable of being 1 under- 
© ood; and if not, rather than ſhake what ſeems, a privilege of the | 
. of the Fours 1 would allow the e to . 5 
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399 dhe other ſide diſtinctly apply as authorities againſt this bill; for 
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bine the 13th year of. Queen Elizabeth the plaintiffs are 
JF 1 as With the eſpecial Privilege and authority of printing 

within their ref eCtive, Univerſities, and of ſelling or cauſing to be 
told throughout His Majeſty's dominions or-el{ where. all manner 
I of books and works of Whatever deſcription,” not prohibited by 
= _ pablis authority, and whether che ſame may be or not contained 
er mentioned in any other Re yal Charter or Grant to any other 
big and that under their ſaid- reſpective grants andi privileges 
_ they: are S entitled to pa Within their ſaid reſpective Univerſities, 
and to Fell within the ſame and elſewhere, all editions or copies of 
mne Holy Bible, New Teſtsment, aud bock of the Common 
Prayer, Adminiſtration of the Sacrament, and other rites and 
ceremonies of che Church of England, in concurrence with ſuch 
Hou or perſons, who for the time being may be his Majeſty's 
Printer; and that no other perſon or perſons or body corporate 
- Whatever beſides. the plaintiffs and his Majeſty's Printers for the 


dime being or My eu are entitled to print or publiſh within 
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within Enxiund Any copies or impreſſions, or any of the bockt, 
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numbers of one edition öf che ſaid books; of which they have 
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_ privileged to print aud publiſh the ſald books in Scotland; and 
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for by Letters Patent under the Seal by the Treaty of Union of 
Euglund and Scotland to be kept and uſed in Scotland in lieu of 
the Great Seal of that kingdom, dated the ad of Wo ie in 
the 26th year of his preſent Majeſty, reciting Letters Patent, 
dated the 21ſt of June 1749, during forty-one years from the : 
expiration. of the' Patent granted by King George the iſt, dated 
_the th of July 1716, for forty-one years, His Majeſty nomi- 
nated James Hunter Blair and Jobn Bruce, their heirs, , ſubſtitutes, 
or aſſigns, his ſole Mafter Printers in Scotland” 650 forty- one 
_ years from the expiration of the Patent then exiſting,” with full 
power to uſe, exerciſe, and enjoy, the ſaid gift and office during 
che ſpace before mentioned, with all the profits, -emoluments, im- 
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An England have a right to ſend ſuch books into Scotland, d 


| there to fell the ſame; and for forty years paſt, and, as "defendants 


4 
3 


believe, for many years previous, ſuch PAGE hath. not beer 
—S 


e fu . 1 2 3 LE 5, " £3, 4 
The ON ens ed, akin the. . * 40 


ende da books fo priaged in Scotland under the did | authors 


and imported, without the privity of 


Printers in Eugland; and inſiſt, that it was not neceſſar 270 650 


tain the conſent or authority of Plaintiffs and the King's Printers 
in England, They deny, that they have imported, or ſold, or 
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e trade with foreign countries, and patticillarly: witk the United 
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1 My. Plume, 2 7. er A Mr. Thats, in 8 of 
5 the motion— This is 7 queſtion of conſiderable impe rtande. 'To 
ſuſtain an InjuaQion under the notion of irreparable waſte the 
FE Plaintiffs ought* either to have eſtabliſhed: their title at Law, or to 
<a 5 5 ave been in actual poſſeſſion of the excluſive privilege. The ge- 
| neal queſtion i is, whether the ſubjects of this kingdom may not t buy 
and fell what by the King's authority is printed within the realm, | 

Ĩ he prerogative even does not go ſo far; being confined. to the 
Printing and publiſhing': : the reaſon: of the prerogative. ceaſing 
chere. The plaintiffs claim a monopoly injurious to the great in- 
_  rereſts of the public. The Attorney General is not a party. The 
7 claim is not made on behalf of the King's printer; who is made 
= defendant ; declining. to aſſert. the claim-made by theſe plaintiffs. 0 


- 'The bill ſeeks, not only an Injunction to reſtrain the ſale of theſe 
books, (che prayer being confined, to the ſale, though the charges 


© alſo to the printing,) but alſo an account of the profits already ; 
made. The Injunction prayed is to reſtrain them from ſelling theſe 
books any where. An Injunction is not granted, unleſs the legal 
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Aud an Injun@ion till the” trial was refuſed. In Millar v. Tay-. ven ane 1 
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5 r () all the Jadges expreſs themſelves in the ſame way as to Gren 1 i 
Injunctions in the Court of Chancery; that ſuch Injunction never case, 4 1 
is granted on motion, unleſs the legal property of the plaintiff be Ricuanns = 
made out; nor continued after anſwer, used it ſtill remains cea rr 
at the Court never grants: Injunctions in caſes of this kind, 
where there is any doubt been -er n de 1 | | 
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with the King's printer; who ſingly. poſſeſſes the right; ſtating 
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ſpect! inferior in'the execution, or in reſpect of the price calculated 
to impoſe. Upon the unwary. The anſwer ſwears, that the 0 
| paper, and execution; are;in all reſpects ſuperior, the text equally 
correct; and the price a third leſs. The intereſt of the public is 
the main foundation of chis prerogative. All, that reſpects the 
printing, is certainly the juſt ſubject of monopoly; on account of 
_ important duty upon his Majeſty to ſupply his ſubjects with 
theſe books: but, when they are printed, every principle oppoſes 
a a'reſtraint of the ſale on behalf of the King or any claiming under 
him. That is the true principle, governing the Law upon this 
1 ſubzect, and recogniſed in a very important Act of Parliament. 
| According to Mr. Yorke's very elaborate argument (d) the prero- 
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the motion.— This is 4 queſtion of conſiderable importance. To 
ſuſtain an InjuaQtion under the notion of irreparable waſte the 
FR Plaintiffs ought either to have eſtabliſhed their title at Law, or to 
. been in actual poſſeſſion of the excluſive privilege. The ge- 
seral queſtion is, whether the ſabjeQs of this kingdom may not buy 
and ſell what by the King's authority is printed within the reagm. 
The prerogative even does not go ſo far; being confined. to the 
Printing and publiſhing: the reaſon of the prerogative ceaſing 
chere. The plaintiffs claim a monopoly injurious to the great in- 
_  tereſls of the public. The Attorney General is not a party. The 
15 claim is not made on behalf of the King's printer; who is made 
2 defendant ; declining to aſſert the claim made by theſe plaintiffs. 
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Vor (Fall che Judges expreſs themſelves in the ſame way as to 
_ Injundtions in the Cor 
is granted on motion, unleſs the legal propert 
made out; nor continued after anſwer, unleſs it ſtill remains clear: 
| 2ourt” never grants Injunctions in caſes of this kind, 


La before it can be made che ground of an Injunction, &c. (c). 
In this bill they have not ſtated the inſtru 
cen title Or that of the defendants is founded; but che 


itaport and effect only in general terms of letters pate 
tets, by which without doubt this among 


Geh. 3 to the King's printer; which 1 


Vith the King's p 


0 impoſe upon the unwary. he anſwer ſwears, that the 
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_ Rated, 
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| Were there is any doubt : a doubtful legal title muſt} be tried at 


— 


I upon every other perſon. Nothing in dheſe 14845 patent can 5 
 _ frengthen ie Plaintiff'-ricle. They attempt to uniteithemſelves 
timer; who ſingly poſſeſſes the right; ſtating 
e! ing s printer has not for ſeveral, years-exerciſed the 
right ; but has left it entir' ly to the plaintiffs. The bill contains 
n averment, that ths & books ſold by the defendants are in any re- 
ſpect? inferior in the execution, or in reſpect of the price calculated LE 


paper, and execution, are. in all reſpects ſuperior, the text equally 
correct; and the price a third leſs. The intereſt of the public is 
the main foundation of this prerogative. All, that reſpects the 
printing, is certainly the juſt ſubject of monopoly; on account of 
the important duty upon his Majeſty to ſupply his ſubjects with 
theſe books: but, when they are printed, every principle oppoſes. 
a a reſtraint of the ſale on behalf of the King or any claiming under 
him. That is the true principle, governing the Law upon this 
ſubzeck, and recogniſed in a very important Act of Parliament. 
According to Mr. Yorke's very elaborate argument (4) the prero- 
No e 8 tar ale to nen and g or een, n ; 
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rt of Chancery; that ſuch Injunction hever Cannes 9 
ty of the plaintiff be "Os 1 


son. 


| ts, upon which their: . 


reſult only of the inftruments; under which they claim; and the 4 
in t and char- 
og other privileges. „ 
granted to them. They have ſet forth the letters patent zom 


ng \ 2 EY \ 3 
— — — — — — __ —— — - = — * 
— — ae OO — Z— —ñ—— — ↄ “ã⁴ —-—¼. —ñññ—ñßÄ—vX— ͥ ²⁰ —-. rwr· —-— —ꝛ—L,. ͤ ͤ—̃ ES — — 


wreign W - hers " nnn hs gonad: of 
copyright or any othet. There can now be hut two Principles, | 
upon which che prerogative can be conſidered founded : copy. 
23 _ right; or, as the King is head of the church. The conſequence, 
: 7 CampriDes ſtated by the plaintiits is the injury to their private Property, not 
© - | „to the public. The pecuniary loſa is the ground made; and the 
e. account is prayed in reſpect of that. The object of the letters 
patent, generally referred to in the firſt paragraph of the bill, is all 
munner of books, not probäbited by-public authority 3 and is not 
co0Coafiaed to Books bf this deſcription. There is a broad diſtinc- | 
| © tion between the nature of this right and the right of a patentee; | 
The plaintiffs do not repreſent, that tho letters . have given 
chem more than à privilege and authority. They ſpeak of 
Aan excluſive right, only, when uni eee the King's 
printer. But theſe defendants are not called upon to argue the 
= queſtion with the King's printers or the King. The title, as 
mmted, is nothing bat a hene to them with impunity from the 
=. penalties of the Star- Chamber to print and ſell a hut no xigbt of 
property, no controul over others, is given; wh h appears from - 
che certificate (a) ĩn Blſkett v. The Univerſity of Combridge.. What 
right has a perſon purchaſing a licence from a patente to call in 
queſtion theexertiſe of the invention by another perſon; much leſs, 
40 haveaniarcoumnds Whereis the legal eight ns by the pub- 
cation of another? How would they declare upon their right? 
Muſt hy 10 1 Bean a are entitled to the excluſive right? 
£0, Are the defendants liable to account to more than one perſon? 
Suppoſe aſter the account granted to the perſon licenſed the pa- 
tentee ſhould come for an account. There were five patents: 
two to the Univerſity of Canbridge; ; and: three to Oxford, That, 
granted in the abth year of King Hen. 8th to Cambridge has no 
| mention of bibles, prayer books, Wc. ; which were not the object 
Af that patent; being previous to the tranſlation of the bible. The 
Others were in the 3d; 8th, and 13th: Charles 1. One was a 
confirmatory patent, giving particular rights. over other books, 
— the e e no ente dee en but 
right for 3 years and ten years. The een zich 
Char. 2% was allo ey OP Al _ amount to wok 5 


1 
| 4) 2 Ine, 664. 1 Burw's Bee Law, 73. 5 


ching f 


emen 2 
3 abs more a. a licence. The plain Aadinge is fon and more 
vas never contended for than an Exception in favour of the Uni- 


_ verſities'of a right to print, TO" on the excluſive right of 
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10 Baſket v. The dag of 8 r this was W con- Rielü be 
9 ſidered: They -argued againſt the univerſality of the monopoly. * 
in Hal v. The Univerſity of Oxford the Lord Keeper fays, it was 

never meant, they ſhould print more than for their own uſe, ora 

ſmall number mo to compenſate their charge. The right, upon 
which theſe defendants inſiſt, tlie authority of the-King's printer 

in Scotland, giving an INTER and excluſive tight to print 

' theſe books in that country, is as good as that of the King's printer | 

i England. The printing and obig being legal, the only 8 
queſtion is, whether the ſale can be controlled by the plaintiffs. 

Can this be called an unauthoriſed, pirated, edition? In Eyre and 


Strabun v. Carnan (b) the ground of the prerogative was laid 
down, not as property, but duty; to take care) that theſe books 
are correct. Theſe books are properly printed under the King's 
authority: where, is of no conſequence. This authority is recog- 
niſed by Act of Parliament, allowing a drawback upon paper uſed 5 
for the puxpoſe of printing bibles and prayercb zoks in Scotland, i in 
the fame manner as to the King's printer and the Univerſities in 

þ England. The ſale is not a ſubject of reſtraint; unleſs when the, 
books are not printed under proper authority; a8 where books of 

2 this kind are printed abroad, . The competition is of infinite be- 

, nefit to the public; of which this caſe. is an inſtance. The, dan- 
ger of eſtabliſhing. ſuch. a monopoly in the fale. would. be very . 

| great: the object being to furniſh the public upon eaſy. terms; 
5 proper care being taken to preſerve the text correct. 1 baſs oy 
5 books, when printed under proper authority, are a8 much a ſubC- 
ject of fale a8 any other, vader the. fifth article of the Union. | 
7 This limitation: would be contrary to all the. Statutes. giving an 5 


We,» 


unlimited: right of trade, and particularly the AR of Union; a a 
Brant of the right of printing and publiſhing, with the exception 
of a particular county in England would be illegal. Upon the 
argument of the. plaintiffs books of this Kind, purchaſed 1 in Seot= 
; lang, ang eig part o the r, of a gentleman, ADE. into 
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1 a great, length, of, time 
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x this kind have not always been ſold with impunity. The controul- 


in chan 


The anſwer . the ulag 
„and the pla A 
wading, that they have,ever exerc 
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daueer now ſet up is ſuſtained neither by authority nor uſage. A very 
ene copſiderable., export trade will. be ſtopped by this monopoly. 
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the Ubibii a Citizen of Lo, 


: Jets f England cannot Yo.” 


Every, Improper doin, . Price. of ſuch books is a tax upon 
the peaſantry. of this country ; and the mere._reſervation of Arent 
upoo the leaſe of, ſpace is a conſiderable and unneceſſary 
S adition, Unzer this, uſage, tha richt never having been eſt- 
blicned law, this cannet be ated us a- clear/raſez and your 
Lordſbip will take the ſame coutſe, that was adopted in Hill v. 
The Univerſity, of Oxford; in which caſe. the tiile was eien 
meg de of. Pere 2 A great loſs; wy: * lready ſuſ. 
taine by d int TOY ach Alice get riß 
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e, be Glow, 15 Mansfi 4 ler. ran Mr. 
neun the rpgintiffs homer cauſe. e | _y olving"the-in- 
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Tbe usch) 6 conſequence of the d o in this 


made from the differenes of the price of laboür, Er. inuſt be to 
heat do e comp etely the intereſt br ne Une ttts s under" heir . 
„if the difference in the price thut is repreſenited;” exiſts ; 


ö defendants wall have a monopoly. At will not however 
turn Vie! that there is that difference u upon articles of equal value. 
It has been decided; at leaſt 45) betweeh the King” s Pridters in f 
England: and Scotland, "that the right now contended to be in the ; 
latter does not exiſt. The argur ent upon the articles of Union 
proceeds upon miſtake. It might as well be bontended, that after 


b miglit exerciſe the privileges of 5 


Citizen of Eufiburgb there, ind "vice ver/2. The meaning of 


that klauſe. is only, that tlie ſubjects of Scotlatid ſhall habe the 
ſame privileges in England, that the ſubjecis of England haves . 
Gee; not to enable them to do that in Zuglanu, which the ſub- 

he Patents to the K ip's Printers 
tries ate evidentiy confined to each reſpeRtively; 
to che ks (a) cited from Millar v. I the 
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A the origin; of the ckeln Zen v. 1303. 1 
an, which: adubelas now fully removed by What paſſed in oY 
Baftstt. -. Parſons (a); when the very queſtion was before the Univer q 


Ties of 


Maſter of che Rolls; and; a perpetual injunction was decreed- Oxronv 
Aﬀtery ards in 1740 or 1721 an application was made agaifſt the — 
deſendant Pagen for breach of the injunction by having brought Rremanjult} 
bo ks; of this ſort- into the Kingdom; upon which application 

f be was; committed for a contempt. That deciſion; received far- 

ther confirmation in the Houſe of Lords upon an appeal from a4 | 
deres of the Court of Seſſion i in Scotland; Which was varied in 

fayour of che right of the King's Printer in Eugland, confining. 

: the right of the Scoteb Printer to Seotland. That caſe was Baſſett 

uv. Watſon:(6). The defendant was the, King's Prigiatin Scotland; 

The interlocutor ugs, that the defendant, might; print and ſell 

bibles in Ar, part of the; United Kingdoms or elſewhere, It 
4 was ordered 3 in dhe! Houſe 0 Lords, that the interlocutor ſhould 

H be varied by. leaving out, the w ona part,of the united 

« Kingdoms, or ellenhere:“ 48, 10 dhe felt it pras) affrmed. 

The b therefore: en Wee auth dortige n de conl dard | 

doubtful, a „ Haar 
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| „The ſtate 'of the two en is aſſimilated to os 8 of 6 
| = counties. in England. It is not to be preſumed, chat the 
5 King would limit - 'the fale of theſe, bocks within his dominions: o 
4 but by virtue of the prerogative he may ſubdivide. and apportion 
3 the grant; and it would be extremely difficult for the grantee to 
bel or enable another to ſell beyond thoſe; limits in. direct oppo- 
1 fition. to. that, reſtraint. Notwithſtanding. the Union, for all. the 
; municipal Juriſdickion of the, Great Seal, for all the purpoſes of 
acquiring rights under the Great Seal, the countries remain as 
Jiftinct, as formerly. What would be the privilege and advan- 
tage of che right to print only? The object is the publication 
1 and * WY FANG lale ""_ * n the e is 
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=P W Sir 700 75 Jeb at the « x 3th 750 5 30 = pod e bels 7 
Lord Obascellor Parker, 2d May 1719; when the tlecree war affirmed, © 17612 
. In the Houſe of un 16th of n. 471 d. 8 | 
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f General was not party in the wits at We 
ö Rolls. This right certainly has not been taken as 4 mere Hence. pe 
| g 9 =” In Mr. Yorke's argument it is called a privilege; as a grant ope- 
3 . Oxrorw | rating upon the right of the Crown; and granting a right and- 
| . - intereſt in the thing; which was in the Cron to grant. * There 
3 enact ihe: reaſon to apprehend, they would be liable again to auddünt 
een. to the King's Printer. That muſt be arranged in this ſuit; in 
Which, a8 he is before the Court, care will be taken of his intefeſt. 
Hlow can theſe" defendants argue ne monopoly, — 
Auacdler a monopoliſt? The only queſtion on is} who ſhall have it: 
| all claiming under a grant from the Crown an excluſive right 
Ya, "2 5 againſt all perſons, excep "_ t . appoint ay by he hy. 


m a, Nike 1 
cence for a market. The exereiſe of this monopoly is granted . 
to the univerſities by 


way of trade. The object upon the char- 
ters appears to have been to grant all the ad vantage, that could be 
derived from carrying on the trade of printing and' ſelling theſe 
books. Though the" exÞþreſſion" is general all books,” it wuſt 
E ” underſtood to be reſtrained to what are called Prerogative 4 
„The clear excluſive right in the King being admitted, 
how can it be diſputed againſt his grantee : the King reſerving 


| the right of granting the ſame privilege to other perſons; 3 as was 
done afterwards to the printer; in which grant there” are excluſive 


I nd words, preventing a farther” grant to any other perſon. That . 
| = grant neceſſarily makes the right of the Univerſit ties excluſive, 
cm... exception 15 the right of the King's Printer. This 
; cannot be compared to a licence to uſe a patent invention, nor o 

1 „2 grant of the right of fiſhing i in the water of another. There is 
„„ doubt, every perſon claiming under ſuch a grant may bling 5 
an action for the invaſion of the right, like the action of a com- 
moner. A Perſon having the grant of à market may bring an : 
action againſt. any one ſetting up another within the limits: 
Yard v. Ford (a). Grants of fairs, markets, fiſheries, tc, con- 
; veying very valuable rights to a ſubject, are mere authorities; 
and if thoſe common law liberties and franchiſes are d, g 
the remedy _ is by quo warranto. All thoſe rights, proceeding 
from the Crown, are mere authorities. There is no argument 

| therefore againſt a right, that it is by licence. It is not of courſe 
to direct an account, which i 1s only adopted as a Juft and fair mode 

of eſtimating. che damages. A diſcovery. is. ee in thoſe 
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"© _— 3 . en the habit ef he Court is to dreck an n 1 | 
: inſtead-of: ſending it to law to eſtimate: the damages; obliging 1 
= party to ſue in two Courts. This i injunckion would not pre- . 9 
vent exportation to foreign 3 perhaps even through this * ," 
Country: che object being only the ſale in Exgland. The word Conran, v7 
< importing” in the caſe at the Rolls muſt be underſtood. to be Kiens 
for "the porpoſe of ſale in this country. The inſtance put ah 
books in a private library could not come within the deſeription „„ 
of 2 unleſs made uſe of as a cover. The uſage cannot be 
et up againſt theſe ſolemn deciſions. This trade was probably. 
: carried on at firſt, ſo as not to admit of detection; and was de- a ; 
2 tected by degrees: ſo that it ves not d an object $0 apply, until it 
| grew to ſome magnitude. Thoſe caſes alſo have decided, that it 
is not neceſſary, that all perſons, having intereſts in the monopoly, 
 thould be parties; as in thoſe neither the Crown nor the Uaiver- 
| tities were parties. The effect of that objection would be, that 
. the: King's Printer by refuſing. to be a <o-plaintj# might put an 
end entirely to the right of the Uaiverſuies. As to the ob⸗ 
jection upon the account (a), thoſe dicta, that the account — 5 
7 ports the injunction, began with the caſe of an igjunction to 4 
: reſtrain. cutting timber.; In the common caſe of waſte there i 5 
no doubt, that the Court perpetually interpoſes, where there can 
be no. account; as in the ahſtance of a tenant digging clay for 
bricks, an ijunction 16 obtained immediately: ſo in caſes of 
copyright before publication: 5 Pope o. Curl (5). The principle is, 
„ the Court will not ſuffer ſuch rights to be invaded; and it 
i very convenient from the difficulty of getting at what ought to. 
be the ſabject of the account. Iu Feſue College v. Bloom (e) . 
Lord Hardwicke ſays, the damage is the ground of the injuncs 
: : tion, in direct oppokition to that notion as tO the account; which 
is there treated: a8 following the juriſdiction to grant the injuno- 
tion. In Selby v. Selby there could be no account. The inten- 
tion to commit waſte is alone ſufficient; and the allegation Wo: 
Ways is of an intention to commit waſte; alſo, that the defend- 
5 ant "has cut a dne ar m a plough in the ee not for be 


| 1 7 55 5 E „ 
125 1 A C's was « lapretted by the Lord ian as to > "this way, in 3 . 1 c 0 
account ſhould be taken, with reference to the King's Printer, upon the ſuppoſition, | 1 
thar the injundion i is «ypported by-the account: his Lordſhip a at the ſame 

| 4imean opinion againſt the accuracy of the Ada to that . 
8 Beſore Lord ä 1 925 74k go ; Hh. 262. 
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61. | n of: as account, yay a amm 8 
wo The injuncion is the relief, not any thing interlocutory. In: 
Ls, außen v. Cator (% it was · oleur, there ul be ne account; the- 
Sers night to the trees being expreſsly reſer ved: yet the injunclion 
cuunlises was granted; and afterwards made perpetudl (ö. The difficulty 
COITOY ef aſcertainiag the proportions will not prevent the e tight of the 
3 . plaintiffs to au aceount in the firſt inſtance, upon the prineiple ef 
cCCopprigbrz as this is im effect. The Court: may reſerve the right 
of deciding as to the proportions: but; Kids) 85 7 the * 
ants * . aa to retain the proſns. : - ES 
i ems e Nn KOT 1 * * ab N FT 4s. I} 'S Fs +7 WV # 
4 117. a fk 7— en e Nr (0 in Lord 
0 Manifleld's' judgment in Millar v. Taylor only tefera to a particular 
_ caſe; going to obviare. the idea of any doubt entertained upon 
the queſtion of literary property: but that paſſage does not affect 
cue reſult of hat I cited for the general prineiple, that there muſt 
be a elear, plain, caſe; or the right muſt be eſtabliſhed. at Law. | 
” pen this queſtion there is very conſiderable dou t What will be 
a your Lordfhip's'opiniony or that of a Court of Law. The ſuppo- 
© Anion that this uſage commented in wrong, alſumes the queſtion. 
E werſity of Cambridge was upon a neu attempt to extend the right, 
to printing acts of Parliament. Neither of thoſe caſes has decided 
| this queſtion. | In that before the Houſe of Lords the queſtion did 
not axiſe; and às it was not in iſſue, the interlocutor was properly 
corrected. The queſtion was merely between perſons claiming as 
_ proprietors of the patent, inter . whether Malſon was entitled to 
any participation in the patent; or not. The certificate in Baſtett 
v. The Univerſity of Cambridge goes a great way againſt che caſe 
1 the Rolls. This queſtion is perfectly diſtinct from all queſtions 
ol property, private right, and pecuniary etholument, This is a 
ſuhject of public truſt, not of private emolument. It would be an 
abuſe of the privilege, where it is found to interfere with the pri- 
mary objec, for which the privilege exiſts, . The private right, if 
= militates with the public object, muſt give way. Upon private 
1 ; ee ge the 1 main Su; is 5 Sue advantage and * 
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ene f lde pete bee . remuheration to him. The intereſt 7 aac "_ 
als pate ze to multiply the ſellers. The, commodious ſupply. of #þ 
the public; with-thele' books is the main object; and if the article ved 9 


is made by royal authority, it is immatorial; who ſella, or, where it Cn 1 
4s ſold} The contrölling principle is to facilitate the, objecl and e I ! 
_ Heſſen the expence. . The univerſities; could net exclude each Res . 43 
Other; or the King printer, from ſelling; or even, from printing . 5 9 
in en or:Cambridge. In Baſlitt v. Parſons there was evidence M8 
of fraud upon the patent by Introducing books printed in Holland. 
uger the pretence, that they were printed in Scotland; and that 
being the main object, the Injunction Was general, againſt im- 
Porting contrary te the patent. Al the uſage ſubſequent to B 
Lem v. Hunſant is contrary to ĩt. That deciſion therefore cannot 
preclude] the diſcuſſion. An intention to grant a monopoly. can- 
not be preſumed ; and the words do not import it. Licence and 
monopoly are perfectly diſtin. At the date of the charter ©. 
Hen. 8. theſe prerogative copies. did not exiſt. That could only” 
be effectual a8 a licence; ſar a monopoly extending to all manner 
of books could not be granted. he Star- Chamber had a general 
Power over the preſi at that time. All theſe patents were exiſting. 
2 before the abolition of that Court. They were mere protections 3 
againſt the ſeizure of the books and che interruption of printing 
by the Star- Chamber. Mr. Lorle contended only for the right 
Z of doing. the thing, not for an excluſion. Tbe inſtance of the 
: A of a RE is not e, Inn in 101 en is an ex- 
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9 rh „ am perfuctly' ſnisfied, 1 11 the King's. .—- 
| printer was a plaintiff, theſe defendants muſt he _injoined; that 5 = 
a what they are doing is not according to law. The doubt I b r 
c 1s, whether theſe plaintiffs are the perſons to injoin: but, notwith- 
ſſtanding that, as there is no doubt upon the illegality of what the 
2 1 are ee I 1 not e to ow 1788 til the, 
: il 
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"The 1 put PR Cours of Aa upon wee Ls pa- 1 
dent is, that notwithſtanding the generality of the terms, giving 43 
_ _ that power or right, whatever it is, they give the Univerſities the 
| faculty of multäplying the copies belonging to the King; and u 
E * as ito the” + rg the terms has hoon * to aſſect 1. 
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Nd ths validity of thoſe; powers, which _ King may lamfally grant. * 
3 3 The licence or authority given by the letters patent confines them 
3 9 to the power of printing in the'limits of the Univerſities; bot en- 
3 ous * cluding the King's printer or others; unleſs they can upon their 
I "Cann __ > own, ſtatutes, confirmed perhaps by act of Färliament. The pur- 
I Drew The”, poſe of the power expreſſed in the letters patent is the ſale out of 
ART. Uniserſitiss, and not only that, but any where in che King's 
=. _ dominions;' J and certainly theſe words are very large: but if the 
queſtion aroſe with reſpect to Scotlanid alſo; the anfwer would be 
the fame, that is to be inferred: from the certificate in Baſtert 5 
The Univerſity of Cambridge; that the "prior patent to the Scotch 
printer would exclude them ; and that upon the true ebnſtruction 
of all the patents it was not intended, that the books theß ſhould 
print within the Univerſity ſhould be ſold in Scotland. It is not 
however neceſſary to decide that. Whether they and the King's 
ptinters have printed more or leſa, provided. there is a ſufficient 
_ fupply for the ſabjects af this country: is immaterial; if they have 
2 concurrent authority. - The allegation, that they have employed 
x a large capital, is a material allegation; for the duty cannot be 
exerciſed without great enpence z and then every infringement, 
= having a tendency to defeat the purpoſes of that expence incurred 
F, [ED in the neceflary eſtabliſ n ent for the execution of that duty, bas 
4 a tendeney, not only to the pecuniary damage of thoſe entruſted A 
to diſcharge: ity but alſo. to put an end to the regular ſupply by 
authoriſed perſons of books, which the conſtitution has ſuppoſed 
to be of ſuch a ſpecies, that the public ought to have 4 ſecurity, 
that the publication ſhall be ſuch as it ought to be, not in ſubſe- 
quent inquiries, but previous checks and regulations to this ex 
tent; that it ſhall be by ſome perſons, whom the law intruſts 
with it, as matter of duty. With reſpect to the patent of the 
Fine printer, engaged in printing acts of Parliament, proclama- 
== tions, and other acts of State, and poſſibly they may be entitled to 
pPiint the annals of Courts of Juſtice (the year-books, I ſee, are 
I mentioned), the eſtabliſhment neceſſary. for ſuch a concern is of 
ſuch extent, if the right is to be exerciſed according to the duty, 
that perhaps if the Crown had: granted” a revocable patent, no- 
thing could be found more contrary to the intereſt of the public 
than to ſtop ſuch an eſtabliſnment at a moment's warnings, nor 
any thing more detrimental to the prerogative; as the eſtabliſh- 
ment . far . concern cannot 52 ey provided... 
ro 8 kene. 
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be ententain. A pony tits 


t gar a the King's printer : a de- 


not maintain the ſuit 3 


4 BETS doo making him, a defendant 3, for the ſuit | 
Proceeds: upon a notion, that. they have in tbemſelxes a right to 


Oxyord 
n Carry along with 1 ata right. to call upon the e 
Tus Fee rand, for. an account. .- It doeg not neceſſarily fol- ee 
low, that, becauſe the King's printer has that right, th b plaintiffs Fe, 

have, itz os that if they have not- that right without Joining 
l they wall. 12 aire: it by joining him in it as n 
yrs of the; plaintiff's. intereſt theme muſt be u right te h- 
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cauſe the King's printer is me 
poſed upon the King's printer in the nature of his right to pre- NS =) es 


ng his right according to his duty, Would be, t that his right _ 
G4 generate | a Protedtion for the right of the Dpinenries, 
Whatever i is the ſpecies, of i it, and that upon | his Public duty he can 
be called on to exerciſe that right, to the intent of ling that 
protektion to theſe plaintiffs, that is not the caſe this bill aims Abs 
1 or "the principle, upon which i it is framed. 5 


* * ! 


| Eiprocity, that Scoteb books may be ſold here, and Engl ib b aks 
1 in Scotland, allumes the queſtion ; for thoſe, Who contend, that 

' bo ES printed in Scotland cannot be ſent to England, . * 
hooks | printed i in ee. e be og 2 SOT. . 
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| Dy can be ro 
for diſcuſſi on equally, if the bill had been filed by the King's cates . 
printer, is, whether, if the Court cannot find an accurate! mode of. ol 
eſtimating the profits, an Injunction can be anted. Soppoſe it 15 
now admitted, that the King 8 printer had, do not ay, a concur- 00 
rent authority (though it may be inferred, 5 ſome modes of 1 8 
reaſoning upon the certificate in Baſtett v. The Univer fity of Cam- 17 
bridge that the King' 8 printer had but an Authority), but a con- 
current copyright, which Mr. Yorke. ſuppoles may exiſt ia theſe 's 
C matters, with the Univerſities, taking each of them to have a con- 
E, current copyright with him: if the bill was filed by the King's 
"printer: himſelf, the difficulty of faying, what ſhare of the Profits 
he was entitled to, would have been as great as the difficulty of 


eſtimating. the proßte in the caſe, as 15 is a exiſt. The 
201 VI. . 5 8 8 . 5 . 8 955 
| | & - 2. 


5 join: or this ;ſuit-would.;not be capable: of being maintained, be- en 1 


2 perſon, infringing ir, and che conſequence, of bis erer. 
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3 . he profits ſhall not work ati injuſtice to the Plain. Tam 


=. e opinion chut, if it would be à de "Gifpolal'of this bafe to fend | 
3 Wo” 1 to a Jury upon an iſſue,” 9 tum daninificat 1 an as to cath of the 
. 3 rſons, which the Court often does, Vet the right to the injune- 
1 5 een fn Jn rt future hat; 3 which i Unfall doi iE or tint At. 
| : would be. ſuff 5 bort the bil. 2 9 HA, * wy 
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put clearly uta of that,” b 7 8 "I 
man going out 15 trade leaves thr e partners; 5 uh give him A 
conſideration for retiri ring ; the partnerſhip. between, thoſe remain- 
vg to exiſt for thres y ye ears; and afterwards i it is underſtood, that 


| + ” "the retiring partner is {x carry on the trade for his « own. thenefir, 


wart 


"covenanting not to, carry it on "within five miles of 1e others 


21 1 5 4 | T9, 


Which would "be legal, either during or ter Ab © partnerſhip 


xy „ 7-4: # 


about to take place: : e that partnerſhip a” and pl t either 
ioo two and oe or. three ſeparate | perſons, 3 ik t. A covenan ant 
=. . with each and every ; "of them, eac b wel Ne to 
3 EY | reſtrain him 9 77 wel "3% queſtion, | Rowe much any ohe was 
= 85 — had Toft, - could never be duly decided with out 
= . into co of nGderation, what the reſpective proßts would have | 
been; a the caſe would have every difficulty upon an | iſſue. 
13 | Sappaſe, 1 in the caſe of Lord Byron (a)' there had been a variety 
3 8 of mills upon that ſtream: 1 do not tay, they would have a con- 
| 3 current right i in the uſe of the water, though they would i in this | 
| _ ſenſe, that each was to have it: but the Court would have en- 
joined at the inſtance of any one; "as he would have 2 complete 

title in himſelf, The caſes as to waſte, where it is threatened (3), 

1 Sg and no account can therefore be. due, alſo, where the waſte 3 is ſo 

|  infignificant, chat even a Court of Law under an old flatute 

would have a right to remit the damages, if minute, are all 


YI ; 5 i caſes, where there can be no account ; 3 and yet. to. Prevent that 


* 


j milchief the WY bas a Aht o an * , not N to, ebe 
3Z © 0 nue. vu. 1 ae. e. a. ; 0 Gil Us 1 2 4. * 
r „ Os 
„ 5 


154 


8 
T” \ ee IS "I , 
ox iS ai 1 
= T7 e, _— ——— "1 
& n Fi. 
WOE TEE 170 7 * f Mr 
* Þ a Wie 8.8 
4 0.06 
* ſ - >» a; 
4 # * Www. 
SS — 4 * 
d 1 ; F bs 
1 PF l 4 
, 4 5 * 
1 | 8 
* 1 . - 
* 


5 „ 7 | 1 
ſtan ces wars 1862. 4x 
44+ ; rf 9 „ — 3 3 
8 5 us 7 FA FI * : 1 8 Wo 5 3 5 5 1 4 { | The 1 = 
9 15 N 1 wh} „ I th Bon AN lh bot WB, e e 8 "i 5 „ 1 Me, 0 e 55 1 8 = 
PALS. Iss of i 

Wy is th en Laid; in ebe et this < ile univetſal- wle i is, that, Oxexozv AM 
and 

1 the title is not clear at law, the Court will not grant or ſuſtain Cannaioct = 
al injuniftion, 1 unt ve is made clear at law. - Ms ay I K 2 a 
be e are many inſtances in my on 1 memory, in ;whith — | 


di Cute hav proviel of ebiitinued an iefunAticn to the hearing contre oh 
under. Fuck circumſtances: Ig the cafe of patent rights, if the is om 
pa gets is patent, and puts his invention im execution, and ha ale coubr - 
proceeded: to a ſale, that may be called pi poſſeſſion under i it, how. f* 1 2 5 45 upon 0 | | Y 


nt 


ever doubtfül it may be, whether the patent can be ſuſtained, right, 
this Court has lately faid, poſſeſſion 4 under a. colour of title''s 
ground enough! to enjoin, and: to. continue the injunction, 3 
is proved at law, chat it is only colour and not real title. There _ 
| haye been ſeveral inſtances of late. ' Can it be ſaid; that patent n 
_ the caſe of Boulton and Watt (a) was not doubtful ? ! The . „ 
of Common Pleas were divided upon the validity: 'of it. Upon 
_ the firſt argument in the Court of King's Bench they . 
clined to hold it bad: but they altered their opinion; and de- 1 
. in favour ef it. This Court enjoined wem all the tie 
during the pendency of the proceedings at law, upon the ground, „ 
that they had had poſſeſſion of the in- ention under colour of the 
title, 2 patent queſtionable in that degree gave. That derlara- 
tion a Menken aa to v underſtood enn | 
| Bg v. Parſons, before Sir Poſe pb. hl, an authority of a "oy 5 
high nature. From that authority, upon that very point, under 
_ thevery circurnſtances exiſting in this cauſe, there was an appeal; _ 9 
and that decree was affirmed, and in a period, which directly xk 
[ connect itſelf- with the proceeding i in the Houſe of Lords i 19, \ 28 b 
other cauſe, whatever may be the preciſe nature of it, This is om 
the authority of Sir Jeep Fekyll, confirmed by the Lord Chan. 
cellor; and pointedly with regard to the queſtion now addrefſed 5 x 1 
to the Court; and afterwards the Lord Chancellor explains the In og Lo 1 
decree; 3 "which was to . the King 8 Printers. in Scotland. rae | 
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| fon. Thar + adn #7: Yo FS: 3 point, af he ggh of the 


== King's Printer in England to reſtrain the Kings Printer in Seu | 
er land, but alſo upon 'the point, whether the Court will ny in, 


Pris of : 
MM See and continue the to the hearing, befare any tri Sat 
; rred in Lord Eren : 


N ce wer law. upon the point. „The fame thing CEUL: 

1 5 gg. caſe; Who diſputed the right of the plajntiffa;. but zn injundion 
. was ordered, that be ſhould. ſo wangge bis pondrhead | n the | 
| trial, as it had been managed;previpuſly 10 that day, upon which 
=_— * complaint Was ns If the refore. there Was an abſolute, - 

| ma 5 | = ; N gcount, the.conſequence would 
3 > ny de only an iſſue gun; Maat; Jet if the right, was in a 
1 due ſenſe, ſufficient for this bill, concurr or. in the plaintiffs and 
=" 988 de King's Printer, that, right, to reſtrain would; be a; ſufficient 
„ for an injunction, in order do prevent the ſpecies 

of miſchief by infringement of the excluſive. right z..even if under 
che circumſtances according to the rules of this, C Court the plaintif 
could only have brought an action; and the | bill will not neceſ⸗ 
farily finally fail, if it turns gut, that they cannot have an account 
or an iſſue quantum. 2 * mat the oply relief they 
8 have | 5 ** eee, 4 a i To _ 41 bg — 18 "NC, 1 ö 


A It ih 2 18 19007 J . 2 Be 1 91 
"The n next, 


eſtion is as to the right of the defendants, ſited 
1 their anſwer., bs i can. be ſuſtained, it muſt go to this; that 
be King's ſubjeQs in, Jreland hate, notwithſtanding any patent 

like this granted te-the King's Printer in Jre/and,;a right to intro- 
duce into that .country: books-primed by the King's Printer in 
Scotland; and that the King's ſubjects in Scotland have a ſimilar 
right to bring into Scotland books: printed in England or Ireland 
dy the King's Printer. Independent; therefore of authority, the 

propoſition aſſerts a night in the King's ſubjeQs to controul his 
grant in a moſt material and efficacious, way. It is familiar, that 
5M jf a Patent for an invention is confined. to. England, it would not 

| gincetwe extend to Treland. If à diſtinct Patent is granted for relang, 
| boon . the very circumſtance of taking them under the diſtin& Great 
re Ire- Seals, which are ſtill diſtinct for that purpoſe among others, ſhews 
Great Seals the reaſon; and time is always required with regard to the day, 
der Paens àt Which the enrolment of one patent is to be made, on account 
darein. of the purpoſe to get 2 patent elſewhere; and it is always un- 
=_ derſtood, that the right in a patent for one country is confined to 
=_ that; : and would not enable the party to bring the e article for fale 
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| into the ether. Me er 1 thoſe caſes the argoment is 9 828. 2 


he whirher the King ; ſubjects could not bah thay e in Von = 
 Freland, aud bring it here; add if any one did, whether it migbe E 
got be fold as part of his effects. To that I do not. know af cane, 
anſwer. It is enough to ay, if it is legal, that circumſtance has 1 : 
| not Rood in the Way of this propoſition ; that you eanuot bring | a9 * he 
| thoſe articles' here for the purpoſe of tradinge. That cireunjſtarice 1 5 
belongs rather to the neceſſity of the habits of life; ; and has never 
: 2 - the . he wane in _ 125 8 95 of the "> 


234-5 1 . 


8 


94 


But it is aid. this baſk Ader From: 1 of 2 bew 3 
for a wach, Ge. 1 in ſuch a caſe the Common Law right is not 
carried on by the King's authority; and, that authority gives the 
ght te introduce it itto this country It is aalen pred. 
tion, that the King's authority is hy impſicstion 10 do that, which, 
_ giving the authority, he expreſſes it is ndt his intention to au- 
2 thorize 3 ; for the Patent, to the King's Printer not only does not 
1 contain 7 intention to give it for that purpoſe, but expreſſes a 
ention, ſo ſtrong, chat implication to che contrary is 
: impoſſib Ne. = hon what is the law upon the ſubject? The AY 
usage of . Patent importing, that this is againſt the right, it 
mut de proved; not hy any neteſſary effect of the: enen, 
cenſidering that he granted particularly to. Scotland, Hot as part of 
tlie ſume kingdom g for be was not then King of beth \ coppyries 
_ olle realm; and his grant as King, of Scotland could hardly be 
" Kiely ken into conſideration” in N 1 Prindiplesriof 
Bud law bis 2 88 0 eee 55 201 Wo Hog : 
in n RC EOS» Bp OI, el 2 Ste 5 1 W 19g but 
- Bat bench dee el to auibority upon the drr pains 
thin do -reaſon- it eighty; years after che deciſion upon ſpeculation; - 
This deciſion of Ballett v. Parſons, Mas three times made in this | 
Court. at the ſuit of the King's Printer, uon books,; which be had 
| ce ele tight to ſell in Eugland; that a ſußigct cannot, buy, under 
che authority of the patent for Scotland Gmilar, books printed there | 
2 for the purpoſe of importing them into England, in order to ſell 
L them: were It ts. ſaidg you are, to look gt. the bona Hider af the 
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= Hu chat would have been only for the aſſiſtance of his judgment; 
e not ſending it to a trial at law. But ke takes upon himſelf, as he 
5 _ might, to decide the law; ad by the decree reſtrains the de- 
fendant from ſelling all theſe books in the manner, in which be 
contended he was entitled to fell them. From that decree there 
Was an appeal to the Lord Chancellor, who affirmed the decree; 
and after wards there was a ſubſequent application againſt the de- 
ſendant for a contempt ; and chen he raiſed this point, that Soot- 
land was not a foreign country and the Lord Chancellor ſays, 
che decree meant to reſtrain him as to books printed by the King's 
Printer in Scotland; deciding. that to be an infringement of the 
right of the Ki 880 e e againſt es the 0 Court ”w | 
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3 have been held, that the grant, to the, King! 8 Printer ſubſequent t to 
7 that” to the Univerſity could have had no effect: but i it was held 
a | grant of part of that intereſt, which had been granted = 
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Was _enadted, that Sir, James Wright and many other -perſons r 
mould be, and were. thereby, baniſhed from that State for « r ever; „„ 
and, if they, returned, thould, be guilty of felony, without bene- „ 
fit of clergy ; ; and that all the eflates both real and perſoval of all „ 
the aid perlons,. with all debts, dues and demands, whatſoever 
; aue to, them, ſhould be confiſcated to the uſe and benefit of that 
: State; and che monies to ariſe from the ſales, which ſhould. take „ 
place by virtue of that Act, ſhould be applied to ſuch Sw - 
_ that Legiſlature | ſhould. direct; and that. all debts, dues. and „ 3 1 
demande, due to. merchants or others reſiding in Great Briten,, 
Were thereby ſequeſtered ; and the Commiſſioners: appointed by jive _ 
the faid act were thereby empowered to recover, receive, and _ 
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and his plantations and | property were finally ſeiſed, and ſold; 
that Motte and the other. executots were well affected to the 2 


ricans ; i and therefote they have” My wight have, obtained pay- 
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nent; "that Sir Fames FWright's loſs was under the commiſſion for 
idqu ft lng. into t the loſſes of loyaliſts aſcertained at the ſun of 


3599 : but the Commiſfioners took into their confideration 


the ambunt of the debts dur to perſons friendly to America; for 
the payment of whoſe debts proviſion was made by the American 


; Government ont of the cotrfiſcated ptbperty; and that applica- 


Abts Were made by Sir James Wright” and by his executors to 
g Mette and the other executors to reſort to the contiſcated 7 a 
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plaintiffs are liable i in Equity, that the defendants may in the firſt 
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the plaintiffs may anſwer only the ſurplus beyond what might be 
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ants believe, Sir James Wright | in 1776 and 1778 carried away the 


| whole or great part of his moveable property, particularly negroes 1 
and flaves; and that he wrote to Thomas. Smith, promiſing to pay 
| the debt to bis brother's eſtate. ' Simpſon ſtated his. belief, that 


Morte and the other executors were inhabitants of Carolina, aud „ 

might be friends to the ſtate of Georgia. Motte ſtated, that he does „ 

1 not believe, Benjamin Smith had at any period the moſt diſtant | „ 
wiſh for the independence of > ATE having been at all times * . 
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to independence; nor withed for a ſeparation. | | He tated, that „ 


_ toyal ſubject, and having died ſeveral years before the war; but 
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; cage of Sir James Wright, made application in 5 1783 
0; the Board of Claims upon the forfeited eſtates in Georgia; . 


which was refuſed; on the ground, that Pinkney had taken part 


Vvith the Briti/h; to whoſe laws they were referred for reco- 


very (a). There was alſo evidence, that by the laws of Georgia | 


the paper money of the ſtate was a legal tender ; 'that ſome credi- 


tors recovered; out of the confiſcated property; and that Sir Jones : 


Wright took away ſome property, but the amount was ugcertain: 


General Me Inteſb, the preſident of the Board of Claims on the = 
forfeited eſtates in Georgia,. ſtated, that no application was made 

| by. Motte to the Board for his demand ; that the Board did allow : 
8 ſome claims to citizens of Georgia agaioft, the eſtate of. Sir Fames 


Wright: but ſome. claims from. other ſtates were referred to his 


__eftatein England for recovery; becauſe he had carried away with 


him from Geor 


ia the e Whole or the greateſt part of his perſonal 7 


eſtate and moveable effeQts 1 to an immenſe value; and left nothing 
but his lands in Georgia ; 4 which were confiſcated and fold. He 


Fs . ſtated, pt the Keen were at a great diſcount, . 
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: of the plaintiffs reſts upon, the arguments in W right V. Muti. 2 The 


creditors of Sir James Wright might under th eſe a Qs of Aﬀembly 
have. applied to the ſtate of Georgia for payment; 3 which he, at- 


5 | tainted. and rendered incapable | of ſuing, could not. All his pro- 


perty was within, their reach; and if he bad paid them out of bis 


Own pocket, they could not have afligned | to him their right to go 


7 againſt his property in America. "The. Commiſſioners in this f 
country in their eſtimation of his loſs took i into their conſideration 
the proviſion made for his debts in America. The compenſation 


be received here formed a fund, i in reſpect of which the American 


1 creditors afterwards thought fit to fue. © An InjunRion was grant- 


ed upon the ground, that the creditor either had, or might have, 


been paid in America; and the a: was continued to the 


ea ns. her, Motte s ee came in. 
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3 F _ gone the length of (Courts of Equity. The Legiſlature have 
3 gone ſome way to prevent the ale of offices () but fl it is 
neceſſary in ſome caſes to come here; a8 in Lat v. Law (5); 
1 Harrington v. Duchatel (e); upon conſiderations of public policy, 
Which though they cannot influence 4 Court of Law, impoſe 1 
duty, and create a rigbt. Can there be a higher conſideration, 
tthan that, Which encouräges the loyalty of the people! of this 
country 27) The proof is thrown upon the creditory/that he has 
done all in his power te make his dematd available by a fund 
mY adh provided for him. It is hat contended, that the juric. 
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: Kin wn. A op wg thak his, Cou rt, canpot, interpoſe againſt a 
Jegal right: but the maxim, F. Sic tere tua ut alienum nun ldus, 
Pee ae * * ax i 1; mn of: lawy{bur a principle of equity; Before 
Ming affers prevailed, the practice was to re- 
5 in N ereditorl h injundtion from going firſt againſt 
1 perſonal eſtate Alt v Eden (d). The principle of equity 
Vs ſo flrong, that: it, pplieg even ag zinſt che prerogative: ' Sagitary 
2 Hyde (4): io gney iv. Marſh; H. : Langy r v. The Dale of 
Athol ). So;qwhere a creditor having, an intereſt/30 get priority 
at law, a decreg is obtaiged by another creditor ;/ there this Court 
0 interpoles againſt the legal right; and ſubjects it to conſiderable 
Aneonxvenjence, The caſe. of a man making over his. Property for 
nn payment. af. his debis is very different. That is his on act. 
n reſpect 19.1 Lace " (4), and; Holditch v. Ai (3), it 
nd be ent. f, huenaſs 19. maphad- commined <a flo 
| bs Wed be, blected eng eivilright; chat privilege ſhould 
grow: out, of delinqueney... Holdileb y Miſt. was a calejof fraud. 
Formerly, a hankrupt as, regarded. in n that light. Is that the caſe 
of Sig James Wright? If he had gone hack to Georgia, he would 
Have been W 8 f high! freaſon ; but in t this country it mul 
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ance. His diſibility was not merely! in reſpect of the property | 
withdrawn. The recompence for the purpoſe of paying this 
debt would ive” been forfeited, ' It will be ſaid, the creditor 
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attem mpt, a5 Lord Loughborough expreſſed it, to TE the effect 7 


of confiſcation. A deduction was made in the allowance from 


| this country in reſpect of the debts to be paid out of this fund. © 


Till 1791, ohen that fünd, which is ſo reduced upon the ſup- 
poſition, t that theſe debts were pald out of the fund jn America, 
was 3 85 ” ine ee * Parliament, tie aQion, | was not 
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Lfendante—Thvis creditor could not be for ever debarred from 
his legal demand, becauſe he did not wake! his election i in one 
The act of Aſfembly was a bar 0 8 only to ad: application, 
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againſt the, « confiſcated eſtates; , not, as it le © ended, to any other. 


demand againſt the debige. : The evidence does. not fate, that ; 
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theſe certificates were a a legal tender ; * 


but they. mere, ,merely made | 
receivable” in payment of the purchaſes of the forked 8 
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The proof. lies upon the plaintiffs, There is.n no. ſuch principle of ; 
nor did this caſe ever Furniſh the facts, | 
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equity ak, 18 now. ſet up; b not 
to which it would apply; 75 and if i it ever d did, it does not at the 
preſent moment, 5 If this fund was, as it is ſuppoſed by the are, 


gument, money in the next e the. creditor. Milf. 
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ceed agaiuſt the gebt the caſe would be very different. N6- 
thing like that is in evidence. Surely ſome time's \neceſfary* 
* an executor to conſider, what would be tlic eker ef nes 
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paper fell... Arnoid v. Holter (e). ſeems to the eontrary: but i 

does not appear, upon what. principle 3; for aceording to that law 
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1 8 arrangement is for the benefit, not of che debtor, but the credi- 
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N of the ſame country. though originally 10. . hough the creditor 
died before the Rebellion, Motte, who now ſues, admits, that he 


was friendly to it; and what he ſays as to Smith is only, that he 


was of a quiet turn, and diſpoſed to yield to the prevailing power. 
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_ joined in this act; admitting bimſelf a party, an active member 
in that treaſon and rebellion. Though the ſtates are diſtinct, yet 
they are members of the ſame great ſtate; like different juriſdic- 
tions in this country. By the reb. nion the contract certainly be- 
came different as between the parties. The alteration was not 
made by any act or conſent. of the debtor, but by external force 
a ing upon him, and with the aſſiſtance of every member of that 
ſtate. No caſe has been ſtated, in which by the act of the ſtate, 
of which the defendant was a member, the contract has been ra- 
ried. The caſes of marſhalling are applicable to ſhe w, that a 
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tor for the ſake of doing juſtice to all. What right has the Court 
in that inſtance to leſſen the ſecurity, or vary the nature of the 
contract ; to make the obligee wait till the value of the real eſtate 

is ſeen? There is no principle, that will not equally apply to this 
ate, The Court in theſe caſes drives the creditor from a fund, 
to which he chooſes to go, and to wi ich he was entitled by his 
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1 With hben to. Wi dich in inde. har are Said within 
he principle, for which. we contend. They are legiſlative de- 
clarations i in fayour of it. The infant it appears, that the debtor 
acts fairly he gets his Certificate; and then is he not diſcharged? 
Al the previous ſteps, putting him in priſon, election, c. are 
_ only to attain the object of the legiſlature, the application: of his 
property to his debts. The principle is, that the legiſlature taking 
from him all the means of paying his debts protects him. It does 
not follow, that if Motte does not ſuèceed here, he will be ch 
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2 the oblägee is not bound to make a requeſt, . But it was the 
duty of this:creditor, . involyed in; the 20 of the State, making the 

fund acceffible to bim, and depriving the debtor of it, to apply; 

and not having done ſo he is guilty: of groſs oppreſſion. .. The 
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ST the property left, even M*nto/þ ſtates, that, he left bis eſtate and 
3 plantations. There was therefore property, which they never at- 
tempted to make available, and which we could net: the amount, 
I admit, is not aſcertained : but there is foundation for an inquiry 
2s to that ; and to what extent it might have been made available. 
. Morte by his negligence. may have ſuffered. the opportunity to 
977 Ol The objection as to the certificates i is ſtated very looſely, 
The act of Aſſembiy provides for the payment within a year; 
5 And gives the purchaſers liberty to pay the certificates to the ſtate, 
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| belong to the nature of a pledge, and 1 dome mean to inſinuate, 
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; rather to accept a p. rſonal contract, and that only, than to en- 
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is alſo admitted by the proceeding i in this , that in law not- | 
withſtanding the alteration of cireumſtances ths debt is legally due 
by the contract; and this bill inſiſts, that there is in the circum- 

ances and facts, connected w ch the oonduct of the defendants, 

ns to What they have done, or might have done without wilful 
default, a ground for ſaying, a Court of Equity ought to cut down 

8 the admitted legal effect, vet ſubſiſting, of the legal perſonal con- 
Dh tract. The creditor was a member of Carolina, not of Geargia; 

A and, as far as there is any evidence as to bis temper with regard 

to this country or that, it ſeems'to import rather; that ke was well 

1 aſfecked to this country; ; though net ney diſtinctiy. One of the 

executorb alſo upon che evidence, not not very diſtinct as to that 
either, appears rather having * an affection kind than hoſtile to this 
country. As to Motte the evidence is more ditinet; 3 "repreſent: 

i bim well . to America. It does not appear fa 
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tereſt (a) If it does not, the queſtion is, how far ſhalt tho equity . 


; affect thoſe beneficially intereſted, if they were well affected to „ 
u this country 3. regard being had to the circumſtance, that one . 
cutor. was well affected, the other ill affected, to America, Such ; IF 
an hypatherical caſe muſt be looked. to, before 5 you can collect the 
ht upon principles applying to ſuch caſes as tele. No queſtion 2 = 
ariſes upon the firſt act of confiſcation : but Sir Fames Wright ms | 
| again obliged 1 to Ay 3 and the property, which he had, and could | | 
not remove, (for there is evidence, and ſtroag evidence, that he 
did remove ſome) fell under the graſp of another act of coubies- | 5 
tion. pos the policy, of that act I make no obſeryation... „„ 
gives to the creditors well affected to America the means of app! y- 4 
ing to the confiſcated property, as a fund for payment of their 
debts; and it muſt be admitted, the debtor himſelf was complete 


* barred from all 1 poſſibility of recourſe to that property: : and that „ 
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„ With all deference 1 am diſpoſed to think it it very, difficult to main "BE 
ning] that equity; ; having infinite dilficylty ir in reconciling 1 my ming | 
z 10 this point ; that the act of the individual, if bound up to the 
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that application was made, proceeils, that: © in er to; make x 
good and effectual bar in equity to a demand at law, it will be 
e to ſhew,, that the eſtate of Sit James Wright confiſ- 
i *, cated. in America was of greater value, not only than che ſun 
no-] in queſtion, but than all ſums claimed upon that eſtate; 
ent to have P. 
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"0 do not ſay, that in other parts it is not put upon tlie other 
parties: but I doubt, whether the wars of every Part is con- 
ſiſtent upon the point, on whom the proof lies. The paſſage 
immedistely following ad ah ene the Wand! place it uk be 
| thewn, that byn the juſſice ountry, 
dechand was competenth W 4 te 
proof upon the others. With the next paſſage that the Courts 
that country muſt be ſuppoſed to be deciding according to the laws 
,:.of: that country, I agree to this extent; ; that natural law requires the 
Courts of this country to give credit to thoſe of another for the in- 
clination and power to do juſtice; but not, if that preſumption is 
proved to be ill founded in that tranſaction, which is the ſubject of 


it; and if it appears in evidence, that perſons ſuing under ſimilar 


_ circumſiances neither had met, nor could meet, with juſtice, that 
fact cannot be immaterial as an anſwer to the preſumption, when 
we are dealing with ſuch an equity as this. 80, n 
them to be deciding according to the laws of that country, I 
ſhould ſay under this AQ, if this clauſe means, they ſhould let in 
all debts, I muſt ſuppoſe, ; they would let i in thoſe from Carolina, 

as well as Georgia. But if the contrary is proved, the principle 
obliges me to ſuppoſe, their deciſion upon that is right; and 
that is the. true: e e af _ 550 which: a 8 


: * # Sas, 
- * 
90 : [ A g i £ 
A Kt 2 . , x , 125 6 . n 


eh Thur low: 3 . 4 a if a formal and 1 finat 


« | deciſion had been obtained, "1 which it © became Ge ible . 


c x 7 1 
1 f 9 ; a * * weld, 
I — 
82 4 To : a ; * £4 F 
* . | . N ” : 5 þ *. 4 N : £ 8 1 1 Fs 
- * # 2% 6 
: . 7 
* 


. - 2 ans 7 a 5” * 4 . ry N 1 
5 9 aw © P LATE * * | 
* . R N 
_ ag; » 4 oY es 7 N , T7; 1 2 
of FE) — 9 — y by 1 . 1 a * 
1% 4 r 1 py Ts. 9 f MET To 2” Wo f 1 « 
tags ee os "- q n 9 0 * 9 
* * * 5 * 19 712 157 Wt „ 
2 * z W * - 1 1 
oF i » £3 v LDP 5 8 M OE ” A we 
* , c i js y * 2 7 k Th 
jd ; 4 * k 
— * 6 4 — 7 . = 7 # 
| , ; ? | a 1 5 
4 | l , "4 
* PO Ye. ' : ; 4 5 4 
N - : J es - 
2 ; * N c * 
A * * . e i A?! 
V x 1 * ; - 
: | BE Woe 1 
| 7 1 
Gs l * . 
"y l # 5 * % * 7 
* a 9 
* by 1 \ 
2 5 1 5 \ 
l 2 ＋ * 
A. 4 
; * 
* f 4 
1 - N 0 ; 
AE $13 a+, 4 9 + 456,25 Heap $3, | » 
e 5 F to 73 o 
en, a Wa 5 f * LE 1 # 
= 170) : F 1625 FR Ms ot * K * +4 #& 
+ "544 7 = 3 x 4 , G 
© 7 ; . 
— * 
* 20 
f i ju wy "IT... 
J 237-2 3 Wan a Eo ae 3 ro LW 4 
We Wo EO . ͤ i Fe * 
; * * W 1 by ® 1 $4 
Fg 1 : * 7 = 5 1 


«lb pirated a ſhilling of toe whole 'of chat Jenin.” hu _ 
3 Me wile be a fufficient anſwer; for the bill proceeds Woe | UC 
upon the des; that the fund was complete; and that it is ſtill Smet 0 3 1 | 
© be or, if not 10, that i it has been. e to hy conduct 1 
f'he 4 other" P any.” 7 5 25 Nee les is 5 ee ee it N 


% 4 : 7 fi 4 . 1 7 Fw : $- ? 2 { ' 8 LN 4 * HS wet 3 1 % fa, N N 
# 75 Ny 2 * 4 BY 4 ** 4 $3 hy 134 5 N N oh" * 4 ond Fen ng N * 
a . | 95 7 : WRAY * N 1 $4 1 89 18 N 
Pa: 39 4 * oy £5 4 . A 9. 2 e þ . 1 L HJ » Leek 
7 * - 1 


by 


* 1 


Fd not helitate 1 that it is 5 not necefliry; tha 1 5. 
tial demand thould be made in the individual caſe; provided 1 it is 
pr roved from what has'be en done in other caſes, that the demand id. 


2 + 
: * 1 'T . A 3. £ of þ , #8 " 4 
ve 1 „ 8 7311 1 14 F 3 15 OE 
would A ſel ls. e $-\ 44 oy * > FN . F; f * 1 # + * 
: 8 „ . „ : 
Wet A 1 6 f 
1 75 14 * % {To 


£44 Be 6374 
2 1 : +; 3 8 J 2 1 75 
PRA 850 1 "os #2 5 1 3 65 {fk 7 & Ix 1 1 * 23 435 985 L N 1 WAs n 5 


# 


5B Tbeſe are e baer doight with as Sean" 


5 
N 


the <reditor cannot affign"the benefit of the fund to the debtor, „„ 
that led Lord Tburlow, Lord Kenyon, and Lord Loughborough, to TN. 
this deciſion; "This is great authority not only from the con 
 fideration'g 9 ver n to it, but, as it was. followed up. by great col + ne, 
fillers tion ae *and adhered” to; "and there 18 the cleareſt , 
concurrence of Lord Kenyon ; who, 7 admit, ſußleribes fully to F 175 
the whole doQrine; . and there 1 is the acdc, authority of Lord . 
Loughborough | in Folliot! v. Ogden ; declaring his full and abſolute 
concurrence in this doctrine. It There is alſo Lord Thurlow's at . 
ſublequedte, Rating his. mind 2s impreſſed with the verity of this | e 
dodrine t to a great extent; and J think, he has cartied the prin- 
4 iple Arthiet than bis own doarine og” require ; for when 
Wright” v. "Nutt c. came finally: | before the Court, when it was found "Fi 
neceſſary to deliver the fund to Nutt, can ſee no ground re- $A 
- quiring bim to give ſecurity: Suppoling, the dodrine corre, 
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that 1 was 33 it 9 the principle, ors Page wh . 
1 10 ꝛ is impo; 
fuaſion in my own mind, that the caſe was in ſpecie perfectly 
new and that there was difficulty in finding a principle quite 
fitisfactory to ſupport the equity. The firſt difficulty is this, Is / 
it che law, that under ſuch circumſtances the perſonal liability of 
the debtor is taken away. That is not contended. It muſt be „ 
founded upon the law of nations, I preſume: Is it the law, that . 


under ſuch circumſtances the remedies reſulting out of r 


lity mall be reſtrained by confining the remedies. to particular „ 
. funds, e ot "by confining | them akogether as to the perſon, till the 
> %%% RR po creditor „„ 


le to deny, «ll I argued chat caſe with a full oe Yo 7 1 2A ; 
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0 ſome of His funds, which funds in the original agnftitution of 9 

5 1 debt, ad the tranſaction, forming the relation of dobtor and f 
cereditet, the debtor did not propoſe, nor the creditor geceive, 25 1 


/ thefunds to be charged by the contract with that gebt. Suppoſe; 
Smith, adverting to the circumſtances of that day, a probable re- 
| vglytion, or atleaſt. troubles in America, had aid, he Wauld have 
nothing to do with the eſtate; but had To gogd an gpinion of 
Fir James Wright's perſonal reſponſibility, that he would take a 


perſonal contract; knowing, he had property bere and in other 
5 and that reſponſibility would go with him, wherever 


he went; ſuppoſe. him 10 Hipulate expreſaly,' that he ſhall not be 
impficstech in the jullice of che flat, pot thall have merely à per- 
ſonal contract. The very circumſtance of the neceſſity. of giving 
natice.. with Teſped. ig a bankrupt. acceptgr, the reaſoni 
quiring bat, is of this, fort: it is not upon grounds of malice, 
oppreſhon, Sg.; but, that you have vo, right to judge for the 

| drawer hat be can make out of the impriſonment of the accep- 
tor, operating by way of dureſs upon the feelings : and affections 
of third, perſons, _ This is the effect of the, contract they, acually 
made. Then why ſhould not the rerms. and effect, of the contract 
1 a determine their meaning. rather than, conjeQure... This is ſaid to 
7 oppreſſion, 1 wilful wrong and injury. What right 3 is there to 
ON apply theſe terms to the effect of ie contract? The maxim 
Sie utere tuo ut alienum non ledas," 1 is mentioned. That aſſumes 
the queſtion ; which is, what is foun, what, alienum. The right 


to ſue is conceded. Then * is it 4 bs Whey away without 
95 the conſent « of the creditor UP 
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| given in the terms of the contract, if the true effect is, that the 
creditor ſhould: have. all the remedies; belonging to the nature of a 
pledge, and alſo perſonal reſponſibility, following the perſon every 
_ where, it is queſtionable, at leaſt, and a great deal. of argument 

would be required to make out, that the Revolution would have 

Sperated to drive the creditor to the pledge, and to compel him 
dd give up the other remedy at the inſtance. of the debtor. But 
0 the, hl is: much enhanced, when the pledge is not given 

| CQITOT oy 6 teri aa. i * e * bim 

by 


| # | 


ts > * * 
A . 
* 
x 8 
55 
J } 7 Fi 
| | 7 x 
4 25 . L 1 * 
4 - . _S 
- * * 
1 * 
: Wo 
- | | 2 
* * * 
oy * 
* + * W 4 15 #4 ance ey. on 


wi an 1 not h WY "unleſs; 11 is ** upon .£ he grou 
Wi My A member of of the State ; 7 the « [ of 
ieh bee beſerg alluded. ; | « conſidered his. 


MSF 


pledge; and yith this elf, that, till be has endeayoured to make | 


"PTE CAR 


9 1 An 39 


” reſult, he is, not to ve pP perſonal reſpotdibllity, "but 
10 ty 1. pend a te 7 15 e Hom 4 . Re 
cuſty in t a that ; - and 7 the. . inciple' is right, 1 it blicke the <q , Gy, 


fo f1;} - 3 9111 N 
thou h the e pied 2 cannot. 


— 


22 


. 


is no Tye b qualification upon. their pripdiple ;_ which muſt be right 


x 8 2 2 7 


1 AP 7 


for the, plaintiff 5 © the doQrine 1 in 


3 6 


45% 5 F * 5 Fey? 


K 2147 Foy: n Meri 


„ am not ure, that he caſe of bankruptcy does PE f | i a 
1 am unceceſarly g0ing into > the Cale; as I ſhall *F Ic © it 


* 3 fy 


oakley: difficulty ; ang 10 cannot get 80 of it x upon the | groung 1 
of del in quency. . : The. law, to which every c creditor | is a Party 
beben affords an auler t to the plaintiff Argument, except { 0 lar 
28 there "may | be a diſtinction upon the gircumltance,, that the 3 in- 
diyiduals ; are of different countries) veſts the whole of the bank- 


Tupt's property in the aſſignees; and leaves i it purely to the credi- 


tors, whether his future _effes ſhall not alſo be brought within | 
the reach* of the effect of the aſſignment. Formerly, when the 
creditors could not give a cerifiste, even the opportunity of get - 
ting a diſcharge was taken away. Vet under thoſe circumſtances 765 
the creditor was allowed to lay bold of the perſon, of the debtor, 0 
in order to ſqueeze | from third perſons the means of getting his vl 
1 But this anſwer to that caſe ſtrikes me; : that the circum- 
ons, that the creditor cannot aſſign the fund, does not belong to } 

1 if it does, then you. raiſe a caſe, 1 in which the debtor has 


no right to complain. "Suppoſe the bankrupt has ten creditors : 


arreſts him: if his eſtate i is equal to paying 20-. in the pound to 
all, what would have gone to the tenth goes to the bankrupt as 
hh which operates AS, an a een to. the bankrupt of that 


own, and by the terms of he coarra®. he has the perſonal reſpon 
& what right bas the debtor to ſay, he ſhalf take the 
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ligee begins to ſue the principal, and afterwards gives time, there 
| the ſurety has the. benefit of ; it (. Bot the ſurety 1 is a guarantee; 
| and it is bis buſineſs to ſee, whether, the. principal pays, and not 
that of che creditor, The holder of the ſecurity: therefore in ge- 
_neral caſes may lay hold of the ſurety; ; and till very lately e even 
in circumſtances, under which the lurety would not have bad the 
fame benefit, that the creditor would have had. 
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upon the creditor wo 4 the molt he can for his benefit; and the 
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2 Wie unneceſſary, that they Gould: be. parties. A privilege * was 
- intended-to - the Bank as Well as to the ſuitor. This caſe bears 
_ analogy to thoſe, in which the. defendant has demurred as 1 
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"Tak eee bill i is 3 pen a notion, that. N 
a matter averted in the plea in ſome way ouſts the juriſdiction 
of this Court; I do not know, whether the argument ſuppoſes it 
- es but, by putting it, as it were, in abeyance and. ſuſpen· i 
* till ſome proceeding, is had before arbitrators... I give this 
defendant. the benefit of the conſtruction put by bim upon the Me, 
articles; though i it is fairly queſtionable, attending to, the articles, : e 
_ . whether. the. covenant extends toa ſettlement of all accounts poſ- 

- terior.to. the diſſolution. I will for the preſent purpoſe take tha at. k 
to be the meaning of the coyenant. It has occurred to me, that No 
in almoſt: every caſe of this fort the parties have: adopted a fancy, 
that they can make any thing in the contemplation of the Court | 
fit to be conſidered matter of diſpute, upon which they, think pro- 
per to diſpute. That is not fo. It muſt be that, which a Court 
will ſay is fairly and reaſonably made matter of diſpute. Another 
circumſtance i is, that the parties do not frequently appreciate. the 

effet of ſuch a covenant.”. k Ficſt, at Law, in the caſe i in the Court 1 
of Common, Pleas the Judges Heath and Rooke ſeemed to think it 2 
| futile, and tantamount, to a covenant. to forbear ſuit. I take no .' 
tice of the, eircuraſtance, as material with regard to Hal hide v. „„ 
 Fenning; | for if the meaning of a covenant. to refer "is to f forbear 7 4 
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have been an agreement for Eqquidared damaßtzel, de enfercé u ſpe- 
- cific performance, if an action could not produce ſufficient da- 

mages, of Equity wolilf wot Entertattt à Vi för 4 peeige per- 
formance. If they had enforced their legal remedy by ſuch a ſti- 
dulated ſeciirity; it would be very Uifficutt 16 Hy, ey Would alſo 
| Kdve a tewedy id Equity: | in the caſe fröm n Thestre (a) 
here was 46 diſpute * in the Obürt of Common Pleas, that the 
(els might Have: agreed upon a liquidated ſum to be korfeited 
kor nohi-artenddce; Be. The Ccürt were of opinion very pro- 

perly, that, Where there was a tipulgted ſin itt che chVenant, that 
was hk Aipilated Arnie dl che 5 reril uch Ef 200. for 
breach of any of the Arriotes” "was à penalty: Hut it was Hot doubts 
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In agreement 70 1 tire; or that any diſcuſſion | upon : M 
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come to a deciſion ; and Lo 1d 7. burlow was of pinion, that the 
burt would not "perform ſuch au agreement. The Court, if it 
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a1 in their jars upon Artachments, as ei to > decide 1 20 Wen 
as arbitrators; and it requires a ſtrong caſe to deprive a perſon of 
We right to a deciſion here. In Pricey, Williams the. account 
came back very favourable to. my client : the reſult being, that a 
very ſmall ban was. e from him. A vaſt number of exceptions | 
taken Court felt that fort of. ditheulty of dealing 

- the ns =y led to an arbitration ; though at firſt the 
Court would not hear of it; and the party, who had not been able 
800 eſtabliſh, any thing ate the Maſter, in that .mode gained - * 
veral thouſand pounds. Then the difficulty occurred about the - 
power of this Court to 7 view the deciſion of arbitrators.; and in 
te end my client fared. Much worſe than he would have . 
before the Maſter, That caſe. and others led me io; e a / 
never is adviſe an arbitration W 2 
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in N Lord Ibunloco was of opinion it could not 

| maintained, the Jariflion would ſand upon pringiples pot E 
nant coule recover er anl. damages in an 20ien, coming. o 
8 Court for ſubſtantial juſtice, to have an accgunt taken, * 
| perſon; ho could not file a bill for a ſpecific, execution of the 
| agreement; to refer; can fay, that, though he admits, neither of 
5 eee more than 15. at. Law, and he cannot demand = 
the relief by way of a ſpecific performance, he can have it „ 
| pleading the covenant, if he lis brought ia the character of a de- 
Kendant : and can compel the other to go to that ; trihunal, %% 
;-which-ah defendant coming in the character of plaintiff, could not 
1 him to reſort. lt is ex ny.  difficultiro ſay, that ſhould. be the _ 


ingtan * ig as an zority, hat at that ume it Was 15 
5 of: the Court. At that period the d inction, taken i 

Aater caſes (a), had. not aabteined z khat the ples, though. it = 
Sete bees good as te ihe rchef, is bad, if bad a8 to the diſcovery. 
As toi that the coutſe of-the later authorities ſee ms to have altered 
the der of pleading. But guaad ſuch a point as this the plea, if 
a gond to the relief, muſt. be good to the diſcovery for this plea 
dende , * oy RR aa wall. not. [haraſs em- 
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= ws to be examined upon oath, before. arbitrators, who cannot exa® 
1 mine them upon oath.” They chooſe therefore that forum exclu- 
= | five of the juriſdiation of the country to all i intents and purpoſes; 
. meaning, that arbitrators mall from beginning to end do that, 
| wbich they are enabled to do, vis, to decide between them as 
| Well as they can. It would be a breach of covenant,” that would 

\ . entitle them to nominal damages, to re 4 gs for 'diſcovery, as 
8 5 wuch as A "vil for tags and ee „ e OF . 

| ANIL LI TIS ene 46. alas, 0 „ 
* ; 55 in ahi, v. . Fening the . of my argument ee to 
\ the Report amounts to taking the diſtinction between diſcovery 

| and relief, and putting the cafe. upon that diſtinction; aud if it 
=. Was ſo argued, I am not eee that Lord Kenyon ſhould take 
. that the Counſel thought, if nor put upon that, it couch not be 

t ſupported. But it is not to be put upon thatdiſtintiongbur upon 

| 'the ground L have ſtated. It is ſaid, Counts: of -Lawithink theſe 
ä 1 "agreements: ve y wile. - - "Kill v. Holliſter ho! wever ſhe vs, that Courts 
1 Law are ready enougli (to ſay; the n of be parties 
hall not ouſt their juriſdi tion ;. though they permit it: to out the 
| Juriſdiction of Courts of Equity. But they enforce the agreement, 5 
1 not as agreement, but by granting an attachment for breach che 
3 rule. It is dealing a little. imperiouſly to ſay, that e. 
1 which made out of Court, would not bar an action, if made in 

53 ; 1 Court, ſhall bar'a bill, It was. juſtly obſerved. upon the in 

1 1  Athyns (a); chat arbitrators cannot adminiſter an bath; and the 

, 5 agreement will not enable them. i We lee in. daily practice at Law, | 
| the Court adminiſters the oath 3 and under that the parties go be- 
deore the arhitrstors. It is feid, the party muſt hy ye-diſcovery 
ſiome way, But if the diſtinction cannot be maintained between 

I 3 foi 2 bill for diſcovery only and for both diſeovery and relief, it muſt 
3 5 i be ſaid, they are bound to 80 firſt befare the arbitrators; and the 


porty muſt be brought there; and muſt r 


Ka N a . to Cum, of Juſtice 7 But will FIR to a Fry 
What is in diſpute, and refer chat to arbitrators; and entering into 
| ſuch : a covenant. they muſt be taken to mean, that they will be 
content with à deciſion upom ſuch diſcovery as arbitrators can 
compel, without ſubjecting: each other to the neceſſity for either 
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eto refer, that the: Mey agreed to forbear to fie. 
8 1 do not enter into the 3 of the effect at Law of a' cove- 
nat 10 forbear to ſue But 
5 cannot be maintained, fem having 'covenanted to refer the party 
has covenanted to forbear to ſue; and if not, he has only left 
1 open to an action for damages, if he does not refer; which 
EE the ſuit does not prevent, if thought adviſeable. It would be veryß 
- ftrong.to fay;;that, where the legal remedy they have provided for ben. 
| themſe ves is utterly. incompetent to juſtice, this Court is preclud- 


2 ed from granting its ordinary remedy; by a covenant, which does 5 
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+. and muſt hold that doctrine upon a plea; in that ſhape permitting 5 = 
meme defendant to have in ſubſtance a ſpecific- performance, which 1 
9 would have been refuſed to how as a 8 2 at the hazard of "Ki wy rl 
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1 ld, 6s 4 the argument of theſe caſes, if it ſo tors out wen 
they are to come to this Court; ſaying, there is then a failure of 
the juſtice, for which they covenanted; and therefore there is a 
Juriſdiction in this Court. Tilt Halfhide v. Fenn e 
5 . * ever heard of. Next, expreſſing it in terms of the high- : 15 f 1 4 
_ lt reipe& and veneration for that noble and'learned perſon, now RM 
0 more} I doubt, whether it is a very wiſe exerciſe of the Jurike 
diiction of this Court, recolleQting, that it 
 - the Law, not to order the parties to go to Law to take the effett = 
e ol the: ſtipulated remedy, but under a W d covenant, not a ne- 
_ _  gative covenant, that they vill not ſue, (upon which there Would 
= conſiderable. difficulty): to ſend them by way of experiment to . 
5 that, 8 ſo likely to miſcarry, under the: circumſtance, i 
that it has not, unleſs received under the authority of the Court, e 
= 6 power to adminiſter an-oath, where the juſtice that *ribunal can 
render is ſo inſufficient, though they have not expe 5 
| themſelves by covenaut; and, whether the Court would not ac 
in a Court, where Juſtice ein 
| certainly be done; and as tliey have not gion, 10g to the contrary, | 
"their fate ſhall be decided here, inſtead e > thi 9 
8 provident 4 tribunal. I recollect p- 
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Z » 1 tantiqhinjuſtice, of a: delay, of juſtice al of 
3 "7 none and, where.the examination cannot Dr 
Riösr. of either the parties arthe; witneſſes; from which the ſubject 
3 not be deharred unleſs by expreſs terms, or negeſſary implic 
ardieation =. That this hes not che effect. of, harciog the legal ſemedy is 5 
e.. From the caſes at Lam i which agree, that it is full competent to 
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